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ORDER-IN-APPEAL

Stui Irirojkhan Umarkhan Kureshi Resi- B/73, Aman Park Societ5r,

Oppositr: Madina Masjid, Kundal Road, Kadi, Mehsana-382715 (hereinafter

rei'crred t<; as "the appellant") has filed the present appeal in terms of

Sec:tion 128 of the Customs Act, 1962 against Order in Original No.

2(r5/ADC/SRV lO&"A12024-25 dated 26.02.2025 (hereinafter referted to as

"tirt: imptignt:d order") passed by the Additional Commissioner, Customs,

Ahrnr:dabatl, (hereinafter referred to as "the adjudicating authority').

2. Ilrit:fl-y stal.ed, facts of the case are that on the basis of suspicious

rnov('mcnt, the appellant having Indian Passport No. P7225550 was

inl crceptcrl by the officers of Customs, Air Intelligence Unit (hereinafter

rclr:r rcd tr, as "AIU") on arrival at SVP International Airport, Ahmedabad

:rrr ir rng fr,:rn Jeddah by Indigo Airlines Fllght No 6E 92 oo 16.02.2024

r,,.,1r ikr 1-ru rv.rs attempting to exit through green channel without making any

rlcr:lrLralioti to the Customs. The appellant was askerl by the AIU Officers

r,ulrcr lrer 1r,' was carryrng any dutiable/ contraband goods in person or in

iri:-. lrarggalrr:, to wnich hc denied. T'hereafter, the baggage of the appellant

w,:rs sr:anLrr:d in the X llay Bag Scanning Machine (BSM) installed near the

Crccn Ch:rnnel counter at terminai 2 of SVPI Ahmedabad and some

slrspicious images were observed/ noticed by the AIU officers' The AIU

offici r ::sktd him about the suspicious image shown by the X-Ray Bag

S<:ar: i.ring 'r4achinr: (tsSM). The appellant confessed tl-rat he is carrying 04

gokl irars lridden in date's packet.

2 . \ 'l'hr' (]ove rnmcnt Approved Valuer Shri Soni Kartikey Vasantrai,

aftcr tcsti i rg the said items, vide certificate no. 1379 /2023-24 dated

16.02.202,r certified that the 04 gold bars weighing 466.230 grams are

lravrrrg prrrity 999.O/24kt and tariff value is Rs.24,99,557 /- and Market

valur: is tts.29,67,O88 /-. Tt-e value of the gold bar was calculated as per

thc Notificrttion No. 12/2O24-Customs (N.T.) dated 15-02-2024 (Goldl

Notificatiolr No. 13I2O24-Customs (N.T.) dtd. 15-02-2024 (exchange R.a

2..2 A<:c orrlingly, thc said 04 gold bars having purity 999.0/ 24

\:\/('igi' n r.l 166.230 grarns recovered from the appellant were seizetl

i)arr<:hnamir dated 76.02.2024, under the provisions of the Customs.Ai..tr':; -''
I 9611, on l irc reasonable belief that the said gold bars were smuggled into

lnrlirr bv tlrr: appcllant with an intention to evade payment of Customs duty

anrl accorriingiy thc same was liable for confiscation under the Customs

<:1, \962 rcad with Rules and Regulation made there under.

2.3 Stalement of the appellant was recorded on 16.02.2024 under

and

te) .
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went to Makka, Madina, Saudi Arabia for Umrah purpos. Thr: r1.lc1 *.; rs
purchased bv his own money in Jeddah. He furttrer stated t.hat thc rroirc,y
is saved Lry him in Jeddah as he worked as cook in many Fiotels anrl s..r.
money was borrowed from relatives. He had intentionally nrt clcc:rared t.r:
seized items, i.e., gord before the customs Authorities at SVI, In1.<: rna1i.. r_rl

Airport Ahmedabad, as he wanted to crear it ,ricitiy and cv:rcic Jr;ryrnt:. r .f
Customs Duty. He was fully aware thal clearing gold rviliroui rlcr.lar r, ;1

before customs' with an intent to evade payrn.rl 0f custr:rns drrlv is rrrr
offence, under the provisions of the customs A<:t, 1962 arrri Iicgurrri.r:.'.
He visited abroad (Makka, Madiana Saudi Arab) many timcs but.rhis r,",r s

the only time he brought gold through SVpI, Ahrnedabad. llr: ag. c.Lrr.i ri,.rl
he had done evasion of Customs duty on total 466.23O grarns of 2 lKt. ,.\.itil

purity 999.0 having market value of Rs.29,67,ogg /- artd .r.ar:ff 
viLrr,Lr:

Rs.24,99,557/- which were recovered from his baggage.

2'4 The appellant was actively ind,rged rn the i.siant casc rl

smuggling of gold into India. The appellant had impropcrlr imJro 1r:rl i..lc1
weighing 466.23 grams having with purity 999.0 having tarrff valur: ,1. lis.
24,99,557 /- and Market value of Rs. 29,67,0g8 / . .fhe 

sair,l golci *,s .or
declared to the customs. The appellant opted grecn charr.er r. r:xi1 rr:<r

Airport with the deliberate intention to evade the Jraymcnl oi oustc;r..s I),.r y

and fraudulently circumventing the restrictions and prohrbil.ions irnpos.<J

under the customs Act, 7962 and other allied Acts, I?ules arrcl RcP,u1a1i.r'rs

Therefore, the improperly imported gold bars wcighing 466.23o iyar.sr ()f

purity 999.0/24 Kt. by the appellant by way of concealmcnt ancl wilhollt

declaring it to the Customs on arrival in India cannot be trcatcd ;rs

bona{ide household goods or personal effects. 'lhc ap1;cllant iras rlrLs

contravened the Foreign Trade PoLcy 20l5-2O and Sccli(.,ir 1 i 1 .1 li- trrc

Foreign Trade (Development and Regulation) Ac1 , 1992 rcarl witi. Scr:1ion

2) and 3(3) of the Foreign Trade (Development and Regulal.ion) Act, 1992.

not declaring the said gold items before the propcr officcr ol t.l-rr:

oms have contravened the provisions of Scction 77 <;l tlne Cust on is

L962 read with Regulation 3 of Customs Baggagc Dccla.ral ir-rrr

egulations, 20 13.

2.5 The said gold items smuggled by the appellant, without dr','1ann1,. it

to the Customs are liable for confiscati<.rn under Section I 1 I (d), 1 r 1(1) trrrc.l

111(m) read with Section 2 (22\, (33), (39) of thc Customs Act, l'1612. 'l'irt:

appellant by the above-described acts of omission / comn r issictr r and/r.,r

abetment has/have rendered themselves liablc to l)cnally undc S('cl ir)n

1 12 of Customs Act, 1962. As per Section 1 23 of Custorns Act I 9[r2, 1i:t:

t.
-:<
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bLrrir:n oi irroving thal the concerned gold items are not smuggled goods, is

upor 1.hc appellanl,

'.)..i' r\ i.how Ci:.r-rsc Notice was issued to the aptrrellant proposing for

co;rfrs<:zrtio'r of 04 gol<1 bars weighing 466.23O grams of 24Kt, with purity

9(19.0 hzrving tarrff value of Rs.24,99,557 l- anrl Market value of

jts 2'1,67,088/-scized under panchnama proceedings dated 16'02'2024

i]nd Seizurc Menro Order dated 16.02.2024, unde:r the provisions of

Sr:i:tron I I I(cl), I 1(f), 111(i), 111(1), 111(1) and 11 l(m) of the Customs

Ar:i, i962 rrncl for rmpositron of penalty upon the ap1>e11ant under Section

I I2 of thi: (lt,istonts A<:t, 1962.

tL.7 'l'ht' Adjudicating authority, vide the impugned order, has ordered

iirr absolulr: confiscation of impugned gold items i.e. 04 gold bars weighing

466,230 grams of 24Kt, with purity 999.O having tariff value of

11s.24,99,i;[i7 /- and Market value of Rs.29,67,088 /-seized under

panchnama proceedings dated 16.02.2024 ard Seizure Memo Order dated

16.02.2024, under the provisions of Section 111(d), 111(0, 111(i), 111(1),

I I I (1) and 1 11(m) of the Customs Act, 1962. The adjudicating authority

has irlso ir:rposed penalty of Rs. 7,50,O0O/- on the appellant under Section

i l2 (a)(i) arrd 1 12(b)(i) of the Customs Act,1962.

3 . I3r'r rrg aggricvcd with thc impugned order, the appellant has fi1ed

1l.rc ])rcseri appcal and mainly contcnded that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

no1 prohibited, but to release the goods on payment of redemption

finr, and if the goods are prohibited he has a discretion to either

rclcase the goods on paj,.rnent of redemption fine or confiscate the

(lil:.I'

s 
r'l) l() r('t_r'i /i\l ii) :,025-26

gooils absolutely. Thc case laws relied upon by the adjud

aul hority zlrc not applicablc in the facts and circumstances

r r:ading of l)aras of the findings of the adjudicating au

c lci:rlv shows that the adjudicating Authoritl, was pre-deci

Page 6 of 27

absolutely confiscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

thr: goods were "prohibited',. Though not admitting, even if for a
mornent it is presumed that the goods in question were prohibited,

thc I-d. Adjudicating Authority is required to exercise his discretion

ancl how such discretion is to be exercised is laid down in the case



of Commissioner of Customs (Air) vs p.Sinnasam_y ir: CMA No.l(r.Jg

of 2008, before the Hon l.ligh Court of lVladras ilccidc,l on .13

August,2016.

In the instant case it is very clear that thc L(.1. Arljirdir.ar l rg

Authority started on a wrong premise of the lact thzr: thr: ApJ.rr:i)aiirl

in this case is a smuggler, and that he has conccalcd th() gol(.1 in

this case, all of which are erroneous findings as discuss.d art;..,..

Taking into consideration these erroneous find;ngs, thr: i_rl.

Adjudicating Authority has got biased and decided 1 rrat the golcr in

question should be absolutely confiscated and pcnalry imposccl

There are plethora of Judgements both for and ergi..:rst thc rr.1r'sc

of gold seized in Customs Cases. A combincd rcarling c,f rril rr:r,

cases with specific reference to the policy/ltules irr vogL.t. .r1 llrr:

relevant times, wiil show that depending on circurnslant:.s .i-r'i.ri.h
case in hand and the profile of the person involvc:ci. thc goocls rn

question may become "Prohibited" which are othcr--rsc noi risrr.ci ri,r

the prohibited categories. However, dcspite tht, goorls bt:ilg
prohibited the same can be released or re-exported rr the rlisc:rc:r ion

of the Adjudicating Authority, which discretion has ro bc c.xr:rcisc:d

as per the canons laid down by thr: FIon. Apex Cor:11 as ciisc.L.rssi.d

above. In this connection, following case laws arc s _ rbmit r r:d rr:lii.d

upon by the appellant: -

(0 Yakub Ibrahim Yousuf 2otl (263) EI_I.-685 t.l.ri. N,1unr) anci

subsequently 20 1 4 -TIOL- 27 7-CES'|ST, M UM.

(ii) ShaikJameel Pasha Vs Govt of tndia 1997 (9 t ) I,I_T 2/'/ t^p,

(iii) V.P. Hamid vs Commissioner of Customs, I9()4(73)tiI_ t :i.1tr

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs(Airport) Ch<:nnai

2ot1 (266) ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2009 i:248) t:tl'i . tj

(Bom); upheld by Hon. Supreme Court vidr: its judgt:::rcn1 rlari'ri t)it

03-2010, reported in 2010 (2521 trL'l A102 (SC)

("i) A.Rajkumari vs CC (Chennai) 2O15 (321) I.)L'l' 54 O ('l r':

Chennai);This case was also affirmed by 1he I lon. A.pr:x (lorLrt v.:lr.

201s (s21) ELT A2o7 (sc).

It is also submitted that impugned goods are not prohibitt:d for usc

by the society at iarge and release of the same will no1. cause to tirr:

society and its import and / or redemption would not bc d;rngeror.rs

or detrimental to health, welfare or morals of the peopk:, in any

circumstances.

:i, '?l

*iit
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. Thure is a catena of cases where the orders of absolute conliscation

wero successlully chalienged and gold released either for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judqcrnt:nts can be cited as under:

1. S,, Itajgopal vs CC Trichy 2OO7 (219), ELT 435

2. I'.Sinnaswamy vs CC Chennai 2OO7 (220l, ELT 308

3. \l.Arumugam vs CC Thiruchirapally 2OO7 (22O) ELT 311

4. k rishna Kumari vs CC Chennai 2OO8 (229]r IILT 222.

Fo), owing are thr.: lis1. of latest revision authority's orders relied upon by

1 Irc appcl .rn t:

1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI,

21 O5.2O2O lN C/A/ Commissioner, Customs, Ahmedabad

Sh abbirTahcrallyUdaipurwala

3. Ordcr No: 61 l2O2O-CUS(WZ)/ASRA/MUMBAI,

2' 05.2O2O irt c f a Commissioner, Customs, Ahmedabad

l{ .rlrt,t r l\lolranrmcd Mansuri

DT.

v/s

DT.

v/s

s. Ordcr No: ),23-124 l2O2O-CUS(WZ)/ASRA/MUMBAI,

D' .O /.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

ll; r 1t:sh Bt:imji Panchal.

7. Ordcr No: 10/2Ot9 CUS(WZ)/AIiRA/MUMBAI; , DT;,:,
30 09.2027 in c/a FaithimthRaseea Mohammrd v/s Commid'sior6_r._

of f)ss1o-" cSI Airport Mumbai. ;i' j':l ' --

8 Order No. 243 &" 24412022 CUS(WZ)/ASRA/MUMBAI, DT

24 .O8.2O22 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Pa 1 el V/ s. Pr. Commissioner of Customs, Ahmedabad.

Cornirrg to thc penalties imposed it may be stated that since the

goods in qucstion were not prohibited, the penalty under section

1 12 (a) and (b) of Customs Act 1962 could not have been more than

thr: duty involved which in this case is Rs.7,50,000/- on the

ap pcllant.

s /. l9 I 9/Ct JS/AHD i ?.025 -26 Page 8 of 27

4 Order No: 126l2O2O CUS(WZ)/ASRA/MUMBAI, DT.

O'i 08,2O2O rn c/a Commissioner, Customs, Ahmedabad v/s

LIc rn ant Kurnar.

6 2Ot!r(3()9) E.t..T. 1677|G.O.1) in c/a Ashok Kumar Verma. "



I

o The appellant finally prayed for release the goocls on payrrrenl !)l

redemption fine or allow for re-export and re duction 1n penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

25.11.2025 on behalf of the appellant. He reiterated the submissions marie

in the appeal memorandu6. The advocale during personiLl hcaring also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-0OO-APP-332-23 24 Datctl t3.t2.2O2.3

In c/a Mr. Kachhadia Mahipal Vitthalbhai \,,,. Adclitior.al

Commissioner of Customs Ahmedabad. (Rhodium co;rted Gold C:r:;r,

granted RF, PP).

(ii) OIA No. AHD-CUSTM-000-APP-364-23 24 DT 10.01.2024 rN

c/aMr. Ankit Kamleshkumar Shah V/s Commissioner of Custorrrs

(Appeals), Ahmedabad. (Gold Case granted RF, pp.

(iii) OIA No. AFID-CUSTM-OOO APP t76 2-3 24 D't' ).5.O9.202:l r\
c/a Ms. Shaikh Anisa Mohammed Amin V/s Ccrrmissioner ,>l'

Customs (Appeais), Ahmedabad. (Ingenious Concenlment in Goid

Dust/Paste Case granted RF, PP).

(iv) OIA No. AHD-CUSTM-00O APP-179 23-24 D'r 26.o9.2023 ,.n

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioncr of Custor:rs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/pas,e

Case granted RF, PP).

(v) OIA No. AHD-CUSTM-000-APP-161.24 25 D'1'26.O7.2024 :n

c/a Mr. Subhan Gulab Pathan V/s Commissioni.r of Custonis

(Appeals), Ahmedabad. (lngenious Concealment in Cold Dust/Pasrr:

Case granted RF, PP).

(vi) Order No t4O/2021 {lUS(wZ)/,iSRA/MUMIl.\l

DT.25.O6.2O21 in c/a Mohammed Gulfam v/s Clrrrrmissioner Lrf

Customs Ahmedabad. (Ingenious Concealed Rectum Case grant trd

RF, PP).

(vii) Order No: 245 l2O2l CLJS(WZ)/,\SRA/MUMl.i,iI

D^f .29.O9.2027 h cf a Memon Anjum v/s Commissiorcr of Custor:s

Ahmedabad. (Ingenious Concealed Silver Coated Casc granted Ilii,

PP)

;,-:

.S

*
1

*

s/49-3 9/CUS/AHD I 2025 -26

r.,i.4fi'\ll'#

SP

PaEe 9 of 27



5

(viii) Ordcr No. 38O12O22-CUS(wz)/ASRA/MUMBAI DT

14.))-.2022 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Conirnissioner of Customs, CSI Airport, Mumbai. (Ingenious

Con :calmerrt in Gold Dust/Paste Case granted RF, PP).

(i") order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.08.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patcl V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Conc:calment Silver/Rhodium Coated Case granted RF, PP).

(") Order No. st6-5r7 /2023-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Corrccalmcnt in Gold Dust/Paste l47a3415 grams Case granted

RF, I'P).

(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ)

Benr-h at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

Finrrl C)rder No. 10254 12024 dated 29.01.2024 Sh.n Lookman

Mohamed Yusuf V/S. CC- Ahmedabad (Ingenious Concealment Gold

Casr: of 4999.18O grams granted RF, PP).

I helve gone through the facts of the case available on record,

grounds o

personal )

prescnt ai)

(a)

of thr

with purity 999.O having tariff value of Rs.24,99,557 l- and Market

valut: of Rs.29,67,088/ -without giving option for redemption under

Section 125(1) of Customs Act, 1962, in the facts and circumstances

of thc case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs.

7,5O,OOO|- imposed on the appellant, under Section 112(a)(i) and

s/ i()-39l( tJS 'AHt),.'025 -26 Page L0 of 27

("i) Order No. 9O7-9O9 12O23-CUS(WZ)/ASRA/MUMBAI DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rusl'rabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZalaVls.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weilihing 1'77A.9AO grams Case granted on RF, PP).

in

-t

5,.old rl.cms i.c. 04 gold bars weighlng 466.230 grams of



112(b)(1) of the customs

the case, is regar ,,0 o..ij,j'"?:":,::' 
tur.'1.s and c,cumsran.cs ()i

,/:!

6. It is observed that on the basis of suspicious ;novcment, 1i (.
appellant having Indian passport No. 1T22SSSO wns intc r_r.e pr ed b-y I I rc
officers of Customs, Air Intelligence Unit (hereinafter referr r_.d to as ,,AI 

t. 
.,1

on arrival at svp International Airport, Ahmedabad arriving rrom Jr:ar_lrrh
by Indigo Airlines Flight No 6E g2 0n 16.02.2024 while he .o,as attempririg
to exit through green channel without making any decl.rration to l ,rc
Customs. The appellant was asked by the AIU Officers u,hcther hc u.r,s
carrying any dutiable / contraband goods in porson or rn lris baggagc. rcr

which he denied' Thereafter, the baggage or thc ,ppcrant r.,ers sr:a.n.ri r.
the X-Ray Bag Scanning Machine (BSM) installed ncar the ilrcen chan:r:,1
counter at terminal 2 of SVpI Ahmedabad and some sus l.lcious imagls
were observed/ noticed by the AIU officers. 'lhc AIU offir:.r ,skr:d lr r r_

about the suspicious image shown by the X,l?ay Bag Sca:r'ing Mar:h;: r:

[BSM). The appellant confessed that he is carrying 04 gold bars hid<ir:n rn

date's packet. The Government Approved Valucr Shri Soni Kar1.ikc1

Vasantrai, after testing the said items, vide certificate no. 1379 /2023 :lA

dated 16.02.2024 certified that thc O4 gold bars wcighing 1116.230 gral s

are having purity 999.0124kt and tariff valuc is Rs.2rl ,99,557 I ar.rd

Market value is Rs.29,67,088 l-. Tine appellant <jid not declali: the said goid

before Customs with an intention to escape p.Lymcnt of dut.y. 'I'hesr: lar rs

have also been confirmed in the statement of the appcllant : ccorded unrlr'r

Section 108 of the Customs Act, 1962 on thc sa.me da.,. Thcrc is : t,

disputing the facts that the appellant had not declared posscssion of gold

at the time of his arrival in India. Thereby, he has violated tlrc provisions i)l

Section 77 of the Customs Act,7962 read with Regulation 3 ,rf thc Cuslorr s

Baggage Declaration Regulations, 2013. These facts are not rlisputcd.

6.1 I find that it is undisputed that the appellant had no1 declarcd tlrer

eized gold to the Customs on his arrival in India. I' u rthcr, in |r is

tement, the appellant had admitted the knowl<:dgc, posscssion, carriagt:'

n-declaration and recovery of the seized gold. The appeliant had, in tris
*

f onfessional statement, accepted the fact of non dcclaratiorr of gold bt:hrt'

Customs on arrival in India. Therefore, thc confiscation :r1' gol<1 by ll c

adjudicating authority was justified as the applir:an1 had n,r1 dcclart:d t r c'

same as required under Section 77 of t:ne Customs Act, 1962 Sincc the

confiscation of the seized gold is upheld, the appellanl. had renclcr r d

himself liable for penalty under Section 1 1 2 of the Customs \c:t , 1 962 '

s/49-3 9/CU S/AHD I 202 5 -26
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6.2 I hrrve also perused the decision of the Government of lndia passed

by the Pri ncipal Commissioner & ex officio Additional Secretary to the

Governmctltoflndiasubmittedbytheappellantandotherdecisionsalso.I

find that the Revisionary Authority has in all these cases taken similar view

rhat [ai.lr-r rC to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

l.hcreforc lirey are liablc for confiscation and the appellant is consequently

iiable for pcnalty. Thus, it is held that the undeclared gold items i.e.04

gold bars rvcighing 466.23O grams of 24Kt, with purity 999'0 having tariff

value of lts.24p9,557 l- arrd Market value of Rs.29,67,O88/-are liable to

confiscation and the appellant is also liable to penalty.

6.3 In i his regard, I also rely the judgement of the Hon'ble Supreme

Court in trre casc of Om Prakash Bhatia Vs Commissioner of Customs,

Dclhi 20oll (155) E.L.T. 423 (SC) wherein it is held that;

" ...... ....(a) if there is ong prohibition of import or export of goods

under the Act or ang other lau.t for the time being in force, it would be

conskl.t red to be prohibited goods; and (b) this tuould not include ang

such goods in respect of which the conditions, subject to uthich the goods

are irtltorted or exported, haue been complied with. This would mean

that if the conditions prescibed for import or export of goods are not

complii: d with, it would be considered to be prohibited goods. This would

also be clear from Section 1 1 uhich empou)ers the Central Gouernment to

prohihit either 'absolutely' or 'subject to such conditions, to be futfilled-

before: or after clearance, as maA be specified in the notification, the

import or export of the goods of ang specified description. The notification

can be Lssued for the purposes specified in sub-section (2). Hence,

prohibttkn of imporTation or exportation could be subject to certain

r:onditions. still, if the conditions for such import a.e not complied with,
then impor I olgold will fall under prohibited goods.

6.4 In r-r:spe ct of absolute confiscation of gold iterrns i.s. 04 gold bars
wcighing tt)6.23o grams of 24Kt, with purity 999.0 having tariff value of
I?-s.24,99,s!t7 /- and Market value of Rs.29,67,0gg/-, it is observed that the

prc:scrii ;r:d cortdit.ions to be fuLfi\Le d before or after clearance of goods. If: , . .

rttnt)itt,',,s rtrc not fulfttted. it mag amounL to prohibited goods.........-,

Itisapp;lrt:l'ltfromtheabovejudici:rlpronouncementthateventhiirrgh

4rld is rr( ( nurr( rar.d as prohibiled goods undr.r Scction u of the
Customs 

',<:1 , 1962, but it is to be imported on fulfilment of certarn

:rdjudrcal.ir rg authority in the

IJon'ble Supreme Court in

s/. l,) t9/(.uc/AHD,., 025_26

rnstant case relying on the decisions

the case of Om prakash Bhatia

of

Vs
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Commissioner of Customs, Delhi 2OO3 (15S) E.L.T. 423 (SC), Ilonlrle
Kerala High court in the case of Abdur Razak r2or2 (zrs) raLT 3oo (K<.r),
Honble High court of Madras in the case of SamynathanMun-rgesan [2009
(2471 ELT 21 (Mad)1, Malabar Diamond Gallery pvt. Ltd [20161.1()r, r(t6,+.
HC-MAD-cusl,Hon'ble High court of Madras in thc casc .f Ir Sinnasar,1.

[2016 (344) ELT 1154 (Mad)], order No J7l2{)r 9-cus darcci 07.r0.20r9 r:.r

F. No. 375/06/B/2012 RA of Government of India, Minisrry of Fin:rrc e.

Department of Revenue Revisionary Authority in the case .f Abdur Kal.m
Ammangod Kunhamu and Hon'ble High courl of Delhi ir: tr-re rnatlr.r rl

Rameshwar Tiwari Vs. Union of India (2024) l 7 Centa_x 2 6 1 (Dc1.) ar d
other decisions in the impugned order, and had orderc. lor absolL r: e,

confiscation of gold items i.e. 04 gold bars weighin g 466.230 grams of
24Kt, wit]' purity 999.0 having tariff value of Rs.24,99,5 S,i I and MarLt:l
value of Rs.29 ,62 ,O8B / - .

6.5 I find that the Hon,ble CBSTAT, Allahabacl has:rr thc casr, ,;r

COMMR. OF C. trX. & S.T., LUCKNOW V/s M{)FID. rrAi,tM r4Ol|)
SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. All.] and rn thc casc L;i

COMMISSIONER OF C. Ex. & S.T., LUCKNOW V/s rSLAr IJDDTN Krr",N

I2018 (364) E.L.T. 168 (Tri. - All.l has herd 1.hat only prohibitcd g..Lls;

cannot be released on payment of redempl.ion fine a.il golrl is r:rr

prohibited goods under the customs Act or any other larv in lorcc a r r rl

therefore cannot be absolutely confiscated in terms of Seclion 125 of lrrc

Customs Act, 1962 and upheld the order permilling release of such gold ,;n

payment of redemption fine in lieu of conliscation.

6.6 I also rely upon the decision of Hon'ble High Court of Allahabarl in

the case of COMMISSIONER OF CUS., ALIGANJ, LUCKNOW V/s RAJDSIT

JHAMATMAL BHAT 12022 (382) E.L.T. 345 (An.l wherein thr: Honble Fligh

Court has held that Gold does not fall within the categor.y of 'prohibirr:d

ods' and upheld the decision of Hon'ble 'l'ribunal arrd

missioner(Appeal) that the gold is not a prohibited itern, it shoul<i ,.rc

d for redemption in terms of Section 125 of the Customs Act.

.The Honble High Court had upheld the decision of Hon'ble Tribunal
'erein the Hon'ble Tribunal had upheld the decision of Commissionr:r

observing that gold was not prohibited der the Foreign 'l'rade Policy or

iJ

s/49-3 9/CUS/AHD I 202 5 -2 6

n

(Appeal) wherein 4076 grams of gold bars rcc:ovcred frorrr thc spcr:iall1,

designed cavities made in the shoes, valucd a1. Its. 1,O(r.98,01E/ \\:rs

aliowed to be redeemed on payment of redemptron fine ancl pcnalty. 'l'l,t;

Hon'ble Tribuna-l had reduced the redemption fine from 25,0O,000/- to tts

15,00,000/- and penalty was also reduced from 10,00,000/ to 5,00,00()i

as ordered by the Commissioner (Appeal) The Hon'blc High Cor rrr

Page 13 o[ 17



,,79. Hat.,ing giuen our thoughtful consideration to the riual submission

motTe ori behatf of the parties, ule iind that although as per the

prouLsions contained in Section 2(1) of the Act, the Commissioner

(AppearLs) or the Appellate Tibunal are not included tuithin the definition

of the term "adjudicating authoity" and., therefore' theg cannot exerci'se

the powt'rs uestccT in the "officer adjudging" but the pouer conferred bA

Sectton I 28A(3)(a) of the Act to "modifu" the decision or order appealed

ogainst, is not at ttll curtailed by Section 2(1) of the Act and thus, in our

con-sid.ert:d. opinion, the Commbsioner (Appeat's) ha^s not exceeded his

jurtsd-ictt,tn u,thite mod"ifying the order passed bg the "adjudicating

c:LuLlLoriLLj ". The submission of Si Seth that Section 2(1) if the Act is a

special prouision and- Section 128A is o general proui.sion, is fallaciaus i's

this case for the reason that proui'sians of the entire Act haue to be taken

tnto consideration in their entiretA to decipher the exact scheme of the

Act a,s co ntemplated bg the Legislature.

2o. Moteouer, tue find that in the order dated 27-8-2018, the

Commis: ioner (AppeaLs) has held that the import of aold uas noJ

rohil:;ilr,-1 under lhe Foreiqn Trade Policu or anq otlter lqy.t for the time

being in force and. therefore, there is no sufficient around for absolute

9pn-ftsqqtl ion of the old. ThLs finding has not been reuersed by the

Tribunal as the TribunttL has affinned the order passed bg

Commlssioner (Appeals). Nothing has been placed before thrs Court to

establish that this finding of the Commissioner (Appeal"s) i.s turong or

elroneous and that gold falls utithin the category of 'prohibited goods;)*.

Thereforc, we proceed to d.ecid,e the oppeal on tnloltuo-- 
--r;fJU?--Et'',

,,-!:

Grltl dot..; not faLl uirhin the category of 'prohibited goods'. 
y: 1 l:: .,;i*.,:,. I ;

1$-' ';":':1'l:#:' ' ;
27. Section 125 of the Act deak with confi.scation of tuo sdtrftq_ _.r''./
catcqorit s of goocls. It prouides that in the co.se of goods, the importa&t::: >'
or exporl ation uthereof b prohibited under the Act or under ang other

ktu for t.he time being in force, the Officer adjudicating mag giue an

option to pay in Lieu of confiscation such fine as the said officer thinks

fit. Howcuer, in case of ang other goods, the officer adjudicating shall

giue an option to pag in li.eu of anftscation such jlne as the said olficer

thinks fir. The Commissioner (Appeals) has held that the gold i"s not a

prohibitecl item, it should be offered for redemption in terms of Section

s/.r 9.19/cus/AHt) / _t 025 -26 Page L4 of 27

any other law for the time being in force and, therefore, there is no

sufficient liround for absolute confiscation of the gold upheld the decision

of I lon'blc 'l'ribunal. The relevant paras are reproduced as under:



125 of the Act and this fi.ndlng hrzs not been assutk:d br1 tltt, Apy.telktrtr:in this Appeat.

ang eror in upholding the ord-er d.ated 27 I 20 I g passetl

22. In uieut of the aforesaid discussion, our ansu)er to ttle l.trs!substantial question of lau-r framed. in this Appeat is that Lrtc: Ar*7it.Lot Lr t.
Commi'ssioner, cusfoms (P.) Commissionerate, Lucknow harr posserl t.ht.
order of confbcation of GoLd. without toking into consid.ercttion the factthat Gold b not a prohibited. item and_, therefore, it shoulcl. be offered lorredemption in terms of section 12s of the Act and thus tlte Custom::
Exci"se & seruice Ta-x AppeLlate Tribunar, Ar,h.bad has not corrtrnirt:ci

bu tLu:
Commi-ssioner (AppeaLs) hold.ing that Gold_ is not u pro
therefore, it should. be offered for red.emption iru terms

hibit.t:d ite m r:1ru),

of Sec:tion I 25 o.,

the Act."

6.7 I find that the Hon,ble CESTAT, Ahmedabacl has in thcr <::rsr, ,;f
Commr. of C. Ex., Cus. & S.T., Surat_ll Vs Dharmesh pansuriya j20 . g

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon,bre High oorirl
of Madras in the case of Commissioner of Customs (Air) Chennai_l Vs I).

sinnasamy 12o16 (344) E.L.T. I 15a (Mad)l and thc decrsron of I Io,bl. lii,rh
Court of Bombay in the case of Commissioncr Vs Alfrerl \4enczes l_2f) i9

(2421 E.L.T. 334 (Bom)], and wcre of th. view that in casr; .1- prohibrlrrd

goods as defined under customs Act, 1962, the adjudicating eruthority rn;r1,

consider imposition of fine and need not invariably clir<:c1 abs.lr:c.
confiscation of the goods. The relevant paras arc r.'produccd hcr.l.rnd.r :

'r8. It i.s the orgument of the Reuenue that und.er the aforesrtir.l

prouision, once the goods in question are prohibited. good_s under the

Act, no discretionary power is left with the adjudicating authoitg for
imposition of fine. We are afraid that the said plea of the Reuenue matl

not ftnd support from the principle of law loid doun by the Hon'blt'

ombay High Court in the cose of Alfred Menezes case (supra). 'l-Lu:Lr

rdships after analyzing the said prouision of Section 125 of Lhl

toms Act obserued as follows:
+

3. It i.s, therefore, clear that Section 125(1) denls with ttc'o

situations (1) the importation and exportation of prohibited qoods r.Lt Lt i

(2) the importation and exportotion of any other got:ds. Irtsctfor u,:

importation or exportation of prohibited goods, the expression used r.r;

that where the goods were confbcated, the officer "mag". ln the case o.!'

any other goods, u.thich are confiscated, the officer "shalL".

4. It is, therefore, clear that insofnr as the prohtbiierl ltrrxtds rtr,

concented, there i.s dlscretion in the r to release the conflscotctl

I

\L

\q*

s/49-3 9/CUS/AHD I 2025 -26

o LCC

Page 15 of 27



set out tfLerein. lnsofar os other goods are

(1n. -

goods in terms as

concerned, the ofJicer Ls bound to release the goods In the instant

crrse. u)e are concerrled tnith prohibited" good"s' The offiier has

r:xercised hls d'iscretbn' The Tibunal 2009(236) E.L. T. 587

Mum.)l has uphetd the ord-er of the adjudicating offcer'

g. TILLs principle is later fotlowed bg the Hon'ble Madras High

Court recentty in P. Sinnasamg's case (supra). Thus, in uieut of the

cdorcsrtid pincipte, euen if the goods in question are considered as

prohlbited, goocls as d-efined under the Customs Act' the adjudicating

authority may consid-er imposition of fine and need not inuariablg

clirect absolute confiscation of the goods' In these premi'ses' thus to

conskTer the issue raised at the bar that uhether the gold bars

remoued, from the rJnit in SEZ without permission and contrary to the

Circulars issued by RBI and Customs, became prohibited goods' or

othent.,ise, in our uieut, becomes more an academic exercise and hence

need not be resorted to

10. The other argument aduanced by the Ld. AR for the Reuenue is

that tn uiew of the judgment of Hon'ble Madras High Court in P'

Sinntsamg's case, discretion confened under the prouision cannot be

arbitrrtry and it ts to be exercised in judicious manner. From the findirry

of the Ld. Commissioner, ue notice that euen though he has not

consiclered the goods a.s prohibited ones, obseruing it in the sense that

these are not drms, ammunitions, narcotic substance, but after

exctrnining the fact that the gold bars u-tere imported for its authorized

ust: i.t: the SEZ and after considering other extenuating circumstances,

exerr:tsed discretion in directing confiscation of the gold bars remaued

unaul.horizedlg from the SEZ Unit with option to redeem the same on

peLtntent oJ' fine. We find that in P. Sinnasamy's case

a.djtLr.! icatintl authoritl1 has directed absolute confiscation

smuqqled into the countrA, u.thich was set aside bg the Tib

direction to the adjudicating authoitg to consrder imposi

tuhiclt did not find fauour from the Hon'ble High Court. The

s 4 9-i 9/CUS/AI-ID/.1_025_26
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obsertrcd that once the adjudicating authoitg has reasonably and

correctLy applied the dLscretion, it i.s not open to the Tibunal to giue

positit,e direction to the adjudicating authoitg to exerci.se option in a
particuLar manner. Euen though the facts and circufitstances in the said

case ere different from the present one, inasmuch as in the said- case

the Ltommissioner has directed absolute confiscation, but in the present

case option for payment of fine u_tas extend,ed- bg the Commissloner;

hour:tle4 the pincipte laid down therein k definitely apptbable to the
present case. Therefore, u.n do not find meit in the contentton of the



*

Reuenue that the

confiscation 
"r 

rn!!'.!"o"n:;:o::'n"'u' 
ousht to haue dirr:ctett absottLte

6.8 I have also gone through the judgement of Hon,bte .I.ribunat 
in thecase of Commissioner of Cus. & C.Bx., Nagpur I Vs Mohd. Ashraf Arrr:rr

[2019 (369) E.L.T. 1654 (Tri Mumbai)] whcrt:in rhc IIon,brc .r.ribunar, 
aflr:r

considering the decision of Hon'ble Supremc court in th. case of (Jrn
Prakash Bhatia Vs Commissioner of Customs, I)ethi 2O03 (t 5S) E.L..l. 423
[SC), has upheld the order of Commissioner (A) w]ro set asirlr: 1,h. orclcr ,l
absolute confiscation ordered by the adjudicatrng authorily anrr a,owrrd
redemption of 1200.950 gm of concealed gold valued at Rs. 27 ,O2,137 / on
payment of fine of Rs 5,50,000/_. The relevant paras arc reproducr:d
hereunder:

rt or export of the goods of any specified description. The

tion can be i.ssued for the purposes specified in sub section (2).

, prohibition of importation or exportation could be subject to

prescibed conditions to be fulfilled before or after cLearonce of

. If conditions are not fulfilled, it may amount to prohibited goods

This b also made clear bg this Court in Sheikh Mohd. Omer t,. Co\lector

of Customs, Calcutto and Others ft197o) 2 SCC 7281 uthcrcin [t rrrts

contended that the expression 'prohibition' used in Section L I I (c1) must

be considered as a total prohibition and thoL the expressittn does not

bing uithin its fold the restrictions imposed bg clause (3) oJ'the lrnport

(Control) Order, 1955. The Court negatiued the scr.td cantenl t)n and l'tt:Ld

thus: -

'...What clause (d) of ys i-s that ang goods tuhich are

s/49-3 9/CUS/AHD 12025 -26
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"4. We haue perused the cose record_ as utelL as jud.qrnent passecl
bg the Hon'ble Supreme Court, DeLhi in Om prctkash lJltrtli.,,s c,sr:.
ReLeuant interpretation of ,,prohibited goods', os rtctdr: in ptLra 9 of the
said judgment b reprod.uced_ belotu for read-g rcference:

" From the aforesaid definition, it can be strtetr thrt (a) iJ'tl-terc: is c.ng

prohibition of import or export of goods unrier the Act or artq other Lru;

for the time being in force, it u.tould- be consiclerecj to br: prohibitec)

goods; and (b) this would not includ.e any such goods in respect of
which the conditions, subject to which the goocls are imported or

exported, haue been compLied with. ThLs tuoulci mean thaL if the

condittons prescribed for import or export oJ' gor:cls are not utmpliec)

tuith, it tuould be considered to be prohibited qoocls. 'l'his u.oulcl. ctlso be

clear from Section 1l uhich empoLuers tlte: Central GoL,ernment to

prohibit either 'absolutely' or 'subject to suclt c<;ndttions'to be ful",fi-Lted

before or after clearance, as maA be specifk:d in the not( icctLion, the

ri'



irtportr:d or dttempLed- to be imported' contrary to "ang prohthition

impost:d. bg ong lau't for the time being in force in thi's country" is liabte

to be rnnfiscrtted. "Ang prohibition" referred to in that section applies to

ell{)ru LApe of "prohibition" ' That prohibition mag be complete or partial'

Any rt'strtction on import or export is to an extent a prohibition' The

expression "artg proLtibition" in Section 111(d) of the Customs Act' 1962

tnciudes restrictions. Merelg because Section 3 of the Imports and

Drports (Controt) Act, 1947' uses three different expressions

"prohibiti-ng", "restrLcting" or "othenltbe controlling", we cannot cut

d,ou.tn t.he amy itude of the words " ang prohibition" in Section 111(d) of

tltr: AcL. "Any prohibition" means euery prohibition' In other words all

tgpes of prohtbitions. Restrictions is one tgpe of prohibition' From item

(l) of Sc:herluLe' l, Part IV to lmport (Control) Order, 1955, it is clear that

irrLport of huinq ttntmals of all sorLs is prohibited. Llut certain exceptions

art: y-tntutded Jbr. But nonetheless the prohibition ccntinues".

5. ()oing bg thr: bare reading of the said interpretotion, it can be

sa.id thctt in ttrc definition of prohibited goods in terms of Section 2(33)

oJ the Custons Act, 1962, ctng suctt goods mean:; ang such resticted

and prohibited goods and not ang other goods. It is in thi.s contest the

whtslr; ct.naLgses of prohibited goods b made bg the Hon'ble Apex Court

and rtot in respecl of anyl other goods other than prohibited and

raslrtctecT -cloor)s. CoLd being a permitted goods for importation, cannot

be sartl to be restricted qoods in applging such on interpretation but

u:ilinq on th.e mctxtmum quantitA that could be imy;orted could neuer be

ectt.ttttrl lrilh restrid.ion or prohibitir,tn to such importation. Admittedlg,

appa\lr.Lnt's ir,.tention to euade dutg bg suppressing such import is

apparcnt on record for uhich Commi.ssioner Q\ppeals) has ightty
confirmed fine and penaltg under releuant prouisions of the Customs -'.1;, ,;;.,.

At t hu ttbsoltrLc t.onrfiscarion of gotd. which is perrnitted to be imported-

Io lnrlirt. solaltt on tlta ground that iL was brought irt conceaLment cannot - .,.- 
..

b. sctirj to be tn conr-irmitg to rau or contrad.ictory to d-eci"sion of Hon'ble, 
r' ij- ;"']'j;

Aytt:x ('ourt rlit'c:n in Om Prakash Bhatia,s case. Hence the ord,er. it....,., - . 

"'-.--.,.-.6. Appeal l-s rJlsmis.sed and the Ord.er_in-Original l[o.

1/ SRA/.IC/ C(rS/ 20 14, dated 2Z-S 2014 passed bg the Commissioner
(Appeuts) is hr:rebg u;nfirmed.,'

lr.9 11 is f,rthcr obsr:rued rhat in respect of absohrte confiscation of gold

bar, thc judgment pronounced on 05.o5.2023 in respect of civil Misc.
I?evir:w Application No. 156/2022 filed at Hon'bre High court of Alrahabad
sitti,g a1 l-ucknow, by the Commissioner of customs, Lucknow is relevant
rvher-c'in t hc Hor'bk: I-ligh Court has upheld the decision of Hon,ble
'l'rib'nal who had uphcld the decision of Commissioner (Appeals) that gold

s,1t() I9i C US/AIl D/2025_26
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is not prohibited item' it should be offered for reclempti.rr i.r tr:rnrs ,lSection 125 of the Customs Act,7g62 ancl thus reject<_,c1 the revi.\,application filed by the commissioner of customs, Lucknorv . .rhr: 
rclcvairr

paras of the judgment are reproduced hereunder:

*16. In the present case, the Commtsstoner (Appectls) has hc:itj
that the gotd i.s not a prohibited- item, it shoutd be offercd. forredemptbn in terms of section r25 of the Act. TLrc TribumtL hrts
recorded that the respond-ents had brouqhl impugnr:d. (iolrl 

fiL:ntBangkok to Gaga International Airport utithout rlccrarirLq rh.(, s(Ltnc !.1)

Customs Authoities and- there u,tas nothing to expLct.i, cts kt hotu lttr:
Customs authorities posted at Gaga Internatictnal Airport could. riot
d.etect such huge quantitq of glold betntl remott,rl fr.onr Ct.it,rt
InternationaL Airport bg passengers on their arriua| artrl l.h(: re u\ls it.r t

explanation as to hou.t the respond.ents procured. gctLd before tt.ti,y
were intercepted at MughaLsarai Raihray station an.cl tlte Triburtat
has dismi.ssed the Appeals for the aforesaid_ reoson artci hrrs a,ffirmt:rt
the order passed bg the Commissioner (Appeals) trctd.ing thut tltc
import of gold was not prohibited_ und-er the Foreign.l,racle polk:q or
any other lau.t and, therefore, there

absolute confiscation of the goLd,.

sufficient qround J,or
LS nO

(

17. Nothing was placed before this Court to challenc1c: the .linrl.irtq o.[

the Commissioner (AppeaLs), which uas uphelcl bq tlu, Tibumt), thot

Gold i,s not a prohibited item, and nothing uas plocc:cl beforc Llti:;

Court to establish that thi.s finding of the Commissioner (Appeals)

wos wrong or erToneous.

18. Euen if the goods in question had been brought in.to Inditt r.uithout

follouing the conditions prescribed therefore ttnd thosc: fctLL u_titLtin thc

category of prohibited condition, Section 125 of the At:t prouides LLtol

the Adjudicating Officer mog giue to the ou,ner of slLch rloocls r,.n

option to pag fine in lieu of confLscation. Section 1 2 8 A o.f the ltt.t

confers powers on the Commissioner (Appeals) fo pa.s.s sucLt. orck:r, tts

he thinks just and proper, confinning, modifuing or ttnntLlliul Ll tt,

decision or order appealed against. In the prest:nt casr:, LiL('

Commissioner (Appeals) has modified the order of absolute

confiscation bg imposing penalty in lieu thereof, u.'ltir:h utas t.rcll

u..tithin his pouer as per Section 128 A. '\'he 'l'ribunal has oJJ'rrnted tite,

order of the Commissioner (Appealsl. This Courl rli.snLissc'd tiLr:

rr

's
*

*
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19. In uieut of the aforesaid drscussion' we are of the uiettt that the

orcLer passed, bg this Court refusing to interfere ruith the aforesaid

ortle:r passed by the Tibunal does not suffer from anA error' tiuch

less from an error qpparent on the face of the record'

20. The reuieu applicrttion lacks meits and, accordinglg ' the same is

dl.srni-ssed

6.1O Further, It

No.355/2022-CUS

reprrrluced below

is observed that

(wz)/ASRA/MUMBAI,

decision vide Order

07.12.2022 of the

in the

dated

Prinr:ipal Commissioner & ex-officio Additional Secretary to Government of

India, thc llonble Revisionary Authority, after going through the details of

the <:asc wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gol<l bars of 10 tolas each totally weighing 2233'2 grams wrapped

with whitc coloured sclf-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, relying on various

dccisions of lligh Court and Apex Court, has allowed gold to be redeemed

on payrncnt of reclemption fine. The relevant paras of the order are

rc.'produccd hereunder:

" 16. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble

Suprerne Court in case of M/s Raj Grou Impex PIVIL APPEAL NO(s).

22172218 of 2O21 Ari.sing out of SLP(C) Nos. 14633-14634 of 202O-

Order dated 17.06.2021) has laid down the condi tions

circu ntstance:s under whtch such discretion can be used. The s oreame

t:,
Ip

7 I . Thus, *-hen. it comes to discretion, the exercise thereof

qluidr:d bg lcttu; hcLs to be according to the rules of rea.son and ju stice;

and has to be ba.sed on the releuant consid"erations. The exercise of

di,scre:tion is essentiallg the discernment of ttrhat i^s right and proper;

and such discernment i.s the citicol and cautious judgment of uhat is

corrt,r't and proper bg differentiating bettueen shadou and substance as

ctLso betueen equitg and pretence. A holder of public office, when

exercising discretion conferred bA the statute, has to ensure that such

exercise i.s, in furtherance of accomplishment of the purpose und.erlging

corU,'rttent oJ such power. The requirements of rea.sonableness,

S, 4 9-3 9/CUS/AIl 1) t 2025 -26 Page 20 of 27

fttrl.her Aplteal fited bg the Departmetlt' flndLng no ilLegaLitg tn tlrc

jur/gment pttssed bA the Tibunal'



rationarita 
' impartiaritg, fatrness and. equity are inherenr in ctntl exe:r-c:i::<of discretion; such an exercise can neuer be o.ccord incl kt tha 1trit,r.i.t,opinion.

71.1. h i.s harclly of arty d.ebctte that cli:;r:rct.on. lttts Lt 
't.: 

t:xe:t:i:. ci
iudiciouslg and., for that matter, a, the Jacts and. ti,. tht: rer.€t ,(i t1.1

surrounding factors as also the implicatiort of e,terct_r, ttf. .lrsc.: t,it r
either uag haue to be properLg u_teighed artcr a bo.rari.. €,t1 d:,ci::t,;t: ,.
required to be taken.

I
I

/

17.1 Gouernment further obserues thot there ore caten(7 oJ
judgements, ouer d period. of time, of the l lon,bLe Corr.s untl .tl.it:r
forums which haue been categoical in the uieut that grr.trLt of t.hc oStL[rn
of redemption und.er section J25 of the Customs Acr l9(t2 r:rn |te
exercised- in the interest of iustice. Gouernment praces rerianr:(: on sorL(l
of the judgements as uncler;

(a) In the case of Commi-ssioner of Custonts, ALigctn j, Lucknout :ts
Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (AU), the t,ucknout Ltr:nc.tt

of the Hon'ble High Court of ALlahabad, has held_ at f)or, 22 ti,tL:tt

'customs Exci-se & seruice Tax Appe ate Tribunar, ArLahabad has not
committed ana error in uphording the ord,er d,ctted- 2z g-20 r B passerl r:ty

the commi-ssioner (Appeats) hotding that Gotd. i-s not a ytrohiLtitecl itr:nt

and, therefore, it shouLd be offered_ for red"ern.ptiort tn k:rrns,f S..1rr.,rr

125 of the Act."

(b) The Hon'ble High Court of Judicature at MalTrcts, i.n lltr:
judgement tn the case of ShikA4astani Bi u.s. Principal Oonrnrissionar tl
Customs, ChennaiJ [2O17(345) E.L.T. 20] (MtLcl) upheld the orrl.er o[ tir.a

Ilate Authoritg allowing re-export of goLd on paAment. of redemptitn

(c) The Hon'ble High Court of Keralo at Ernakulant in the c:r.Lse o,l'

R. Mohandas us. Commissioner of Cochin [2O16(336) lL.l-.7. 399 (Kt,r;l

has, obserued at para 8 that "The intention of Section 125 is that, ctJrcr

adjudicotion, the Customs Authoritg is bourul to relenst' th,= goods t,o

ang person from whose custodg such goods Ltr.utc: beert scrzc:c\...."

(d) Also, in the case of Union of India us Dht Lnak M llat,tlr

[2010(252) E.L.T. A102 (SC)], the Hon'ble Apex Court uitLt: its.jLtdqcntr nr

dated 08.03.201O upheld the decision of the Hon'ble: Htglt C-ortrr .tf

Judirature at Bombog [2009(248) ],.L.T. 127 (Bom)1, ttrtd approt.tr'c)

redemption of absolutelg confiscated

fr *
*
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18.1 For the reasons cited aboue' Gouemment finds that this is not

r.t casr; of impersonation as construed by the lower authoities' Also' for

the rea-sons ctted aboue, it tuould be inappropiate to term the appellant

as habitual offencter. In the instant case, tlte impugned gold bars uere

kept by the applicont on his person i'e', in the pockets of the pants utorn

b11 hin. Gouernment obserues that sometimes passengers resort to such

tnnouQtiue mr:thod-s to keep their ualuables / precious possessions sa/e'

Also, considering the issue of paitg and fairness as mentianed aboue'

Gouernment find.s that this is a co-se of non-declaration of gold'

18.2 Gouernment find-s that alt these facts haue rwt been properlg

considered, bg the lou-ter quthoities ttLhile absolutelg conJiscating the

(O2) tuto FM gold. bars of I kg each and tun gold bars of 10 tolas each,

totallg uteighing 2233.2 gram^s and ualued at Rs 58'26,977/-' Also,

obsen.ting the ratin of the judicial pronouncements cited aboue,

()ouernment arriues at the conclusion that decision to grant the option of

redemption ulould be appropriate in the facts and circumstances of the

tnsto.nt case. Therefore, the Gouerttment maintains confrscation of gold

bars but ollotus the impugned gold bars to be redeemed on payment of

a redemption fine.

1 9 The Gouernment finds that the penattg of Rs 6,O0,00O/ -

imposed under Section I 12 (a) A @) bg the original authoitg ond

upheld bg the AA i.s commensurate tuith the omission and commissions

committed. Gouernment finds the quantitg of the penaltg as appropiate.

6,1 1 liur'ther, It is observed that in the recent decision vide Order No

st6-st7/2023 CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the
l'rincipal commissioner & ex-officio Additional secretary to Government of
India, the Hon'ble Revisionary Authority, after going through the details of
the casc wherein the passenger was wearing brown coroured croth belt

s 49 r9/('tJS/n I IDr-025-26
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20. ln uL.etu of the aboue, the Couernment modifies the OIA passed

l:tr1 tlit, AA lo lhL extent of ctltsolute confiscation o.,. the gold bars i.e. (02)

ttuo l,'M qoLd bars of I kg each and tu_to gold L,ars of 1O tolas each,

totttLLq tueiglLing 2233.2 grams and ualued at Rs 58,26,977/- and

qranLs an option to the oppLicant to redeem the :;ame on paament of .a a., , ,

rt:clernption Jine of Rs 12,OO,OOO/ (Rupees Tw,zlue Lakhs ontg). The

penctlt.y of I?s 6,00,O00/ imposed by OAA and. upheld" bg AA i,s':'': 
t:

sttstrtined. ' :..'

2 1 Acccrdinglg, Reuision AppLtcation i.s decided. on the ob'r.'l''.','

terrns. "



fastened around her abdomen and when the beir was (.u1 oPcn r.s;Lrl11.1l 111

recovery of brown coloured powder with water pasted in gllrc, purporlr:r1 ro
containing gord weighing 2g00 grams (gross). The Hon,ble
authority relying on various decisions of High Court and Apc
allowed gold to be redeemed on payment of redcmption finr:.
paras of the order are reproduced hereundcr:

that there

rcvision ary

x Court, has

'lhc rclcvzr: r t

are ceten.t oJ

Courts r.Lnd ol.it,':r

"1O. Once goods are held to be prohibitecl, Section 125 stiLL proui.clLtr)
discretton to consid.er release of good.s on red.emption fine. Hon,LtLct
Supreme Court in case of M/s Raj Grou.t Impex (CIVIL AppDAL NO(s).
2217-2218 of 2O21 Arking out of SLFO Nos. 1afi3 14634 of 2O!r)order dated 17.06.202 i ) has loid. down the cond.irions ar t 11
circum.stances under whtch such d.i,scretion can be usecl. The same ctr(.
reproduced below:

t"
IE

11. A plain reading of Section 125 shouts that the AdjudicttLittgl

Authoritg is bound to giue on option of redemption when the gloods trre

not subject to ang prohibition. In case of prohibited goorls, sur:h a,s. t'rLe

gold, the Adjudicating Authoifu mag allotu redemption. 'fhere Ls no brtr

on the Adjudicating Authority allouing redemption of prohibited qoods.

This exerci-se of discretion.uill depend on the nqture of goods and tlrc
nature of prohibition. For instance, spurious drugs, arms, ammurtition.,

hazardous good,s, contaminated flora or faunq food ulhich does n.ot

m.eet the food safetg standards, etc. ore harmful to the society if
allowed to find their wag into the domestic market. On the other hancl,

relea-se of certain goods on redemption fine, euen though the sarnr:

becomes prohibited as condition of import haue not been satisfied, rnti.tl

not be hormful to the societA at large. Thus, Adjud.icat tq Authority cttr
allou-t redemption under Section 125 of ang goods uthiclt are prohibited

either under the Customs Act or ang other lau,t on payment of fine.

*
*

12. 1 Gouemment further obserues
judgements, ouer a period of time, of
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71. Thus, when it comes to discretion, the exercise thcreof. Ltct.s ir, 
,v

guided bg laut; has to be accord_ing to the rules of reason ctncl jLtstrr r. .

and has to be based- on the releuant consi.deratiorts. .i.lt.<t 
1,.{er..,i.s(, t)/

dbcretion is essentially the d"bcernment o.f what ls nr;ttt otitl 1t,.,,, , t

and such di-scernment is the citical ancl ccLutious 
. 

juclc4 r,; t:rtt r,.i- tttltrt, r,
correct and proper by differentiati.,.g betu..r:en sha.ciot1.,.ri,_i.:^r,l;sl.rzrr r, ,.
also bettueen equitg and. pretence. A h.otc]er of pubt:r ,.f li.t:t:, t t,i .rt

exercising discretion. conJbnecl by the statutr:, has trt et,,:ttr( tJtttt :-:t ,.1

exercise i.s in furtherance of accomplishment of the puri:;t:;t: trtdt,:;,1 ..1

conferment of such pou)er. The requirernents oJ' rt,tLsctrtu.lti<:tr,.. :.
rationalitg, impartiality, fairness and equitg ttre inherenr iit cl,7 r,-i-t.r, ;.;.

of di.scretion; such an exercise con neuer be ac<:orcli:.tLi t.o i h.p Drt .. ,:

opinion.

71. 1 . It is hardlg of any debate that discretion hcls to be exerci.:;, rl
judiciouslg and, for that matter, all the .facts and. ct ll th.c rele:t't t r',.t

surround,ing factors as also the implicariot, of exerci:,,a o.l' rlisr'r,, ,

either uay haue to be properl.g ueighed atr.cl a balari.,'ed r'1,:.c1.;r.ori r.

required to be taken.
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.forums tuhictt haue been categorical in the uieu that grant of the option

ol' rerlemption untler Section 125 of the Customs Act' 1962 can be

exr:err:isecl tn the interest of justice Gouernment plnces reliance on some

ol' tlrt: ltttTglernenl s as under:

(a) ln thc: crtse of Commissioner of Customs' Aliganj ' Lucknout us

Rajesh Jhamotmal Bhat 2022(382) E'L'f' 345 (Att)' the Lucknou't bench

of thr: Hon'bl.e High Court of Allahabad, has h eld at para 22 that

"Customs Ext:ise & Se:ice Tax Appellate Triburutl' Altahabad has not

:ltrtntittecT rrnll error in uphotd"ing the ord-er dated 27 8-2018 passed bg

the Commisstoner (Appeals) hotd'ing that Gold is not a prohibited item

anr1, therefore, it shoutd be offered for redemptic'n in terms of Section

I2!j o.! the Act."

(b) 'lhe HorL'ble Higl't Court of Judicaturtt at Madras' in the

.judqenertl. tn Lhe case oJ'shikMastani Bi us' Prin:ipaL Commissioner of

(-'u.storn.s, Chcnnrti I [2O 1 7(345) E.I'.T. 20 I (Mad) u-pheld the order of the

Appett.ate Authority rtllouting re-export of gold on p'agment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Emakulam in the case of

17. Mohandas us. Commissioner of Cochin [2O161'336) E.L T 399 (Ker)]

has, r*tserued at pora 8 that "The intention of Se':tion 125 is that, after

r.tdjud ication, the Customs Authoritg is bound ta release the goods to

:tnL1 parson frorrt uthose custodg such goods haue been seized.,.."

(rl) Also, in the case of Union of Indta us Dhanak M Ramji

[2-AlAQ52) 8.1..T. A]02 (SC)1, the Hon'ble Apex Cc'urt uide its judgement

datecl OB.O3.2O I O upheld the decision of the l{on'ble Higlt Court of
,Jurlkttt.ure at. Ilomball 12009(248) E.L.T. 127 lBom)1, and approued
, t:dcnt ption orr obsoLuteLll conflscated goods to the oassanger.

1 2. 2 Gouernment, obseruing the ratios oJ the oboue judicial
pronouncements, ariues a.t the concLusion that decision to grant thg., , -;.
oprion of r,;dcmplion would. be appropriate in the facts and

circunstances of the instant case. 
.. :.,.,. 

: f.

::l 'tl 
'l'"":

13 Gouernment notes that the quantitg oJ impugned gold: d"ust " 
-:

(conuerterl into bars) under import, is neithe, substantial iat ,1n"., .

r:ontnte:rcictl ttr:torttitg. The appelLant c\aimed otunership of the impugned: -. -
qol.cl und stated that the same was brought for morriage purpose. There

r.Lrc nc; other cktirnants of the soid goLd. 'l'here is no aLlegation that the

appeLlctnts ane habituol offenders and utas inuolued in similar offence

e:ctrLier. 'l'he fncl of the case indicates that it is a czse of non-declaration

ctf g1oLcl, rather Llutn a case of smuggLing for comnrcrciaL considerations.
'l hr: absolute confiscation of the impugned goLd, leading to

rlispossessiort of the goLd in the instant case ls therefore harsh and not

reasonable. Gouernment considers granting an oprion to the appellant to

recleem the gold on paAment of a suitable redemption fine, as the same

tLtouLci be more reasonable and judicious.

14. In uietu of aboue, the Gouernment modifies the impugned order
of the Appellate Authoritg tn respect of the impugned gold seized from
the appellant. The seized gold from the appellant 1 i.e. impugned gold
bars t.ueighirul 1417.6189 grams uith purity of 994.4O% and O1 muster



weighing 19. 13t
1428.34 I5 gra 

^'rn 
-n':*t 

utith purirg o

red.eemed ., or:::1:"''"' '')"i'i")!/ 
of qBt 4o"'' toruttu trt iot t 't

renrhousand'r,,1,[;.':' "f '"f*;-;;; 
'i',ir,;iil,",Zri;'"i";i:,'r,',' ' 'i,

6.12 Further, the principal Commissionr:r & ex-offir::o Adclilio:r,rlSecretary to Government of India in the
(WZ)/ASRA/MUMBAI, dated 14.12.2022, _r:::: J: :::l::: :l:carrying 270 grams of gold dust which has been ingeniously conceared i,,ypasting it with glue in between two t shirt wor
that since the appeilant is not a habituar 

"u."o".T,lt};"i"l :::li;,:' :]the similar offence eariier and it is a cas. of no, decraration of g.ld. rallrr:rthan a case of smuggling for commercial consicieration s. With t.lrs
observation absorute confiscation was sct asidc and gold was alro*.ccl 10 ire
redeemed on payment of redemption finc.

I il/

6' 13 Further, the principal commissioner & ex-officio Atldil.iorral
secretary to Government of India in the order No 67 / 2023- (;.t :s
(WZ)/ASRA/MUMBAI, dated 30.0r.2 o23,on recovery of two gorci b:rr.s .,1.(r r

kg each and 02 gold bars of l0 tolas each concealed in thc pant wor rr.

totally weighing 2232 grams valued at Rs 58,23,846/- upheld thc clcr:isi.,
of Appellate Authority allowing redemptron of gord bars on pavr,(-..1 ()r

redemption fine of Rs 11,00,000/- and uphel<-l tfrc p<:nerlly of Iis 6,00,00(),,

imposed by the Original Adjudicating Authr:rity and uphc:ld by t irc

Appellate Authority observing that the concealmcnt was not ingcnious, ilrt

passenger was not habitual offender and involvcd in thc sirnrlat oiltrr ,.

earlier, there was nothing on record that hc was part of :n or-gani:,, rl

smuggling syndicate. The Government found th.rt this was :r casc of nr.,ir

ation of gold and held that absolute confiscation of the impugrrr:d

g to dispossession of gold would be harsh and not reasonablc

s observation the order of Appellate Authority granting an optior) 1r)

t
m the gold on paJment of redemption fine was upheld.

6.14 Further, the Principal commissioncr & cx-officio Aclclil iol I rrl

Secretary to Government of India in the recr:trt decision vic.lt: Orrit:r )'o

6812}24-CUS (WZ)/ASRA/MUMBAI, dated 24.01.2024, irr thc c:tst: o1. .\,1r

Kasmani Asif Abdul Aziz winereirt the passenger had kept threc go rd

kadiwalichainsandtwogoldpendantsinatransparentplaslit:poLlc:}tki'111

in pant pocket totally weighing 1200 grams of 24 kt having 999 0 ptrrirv

valued at Rs. 35,22,816/- (Tariff value) and Rs 39'02'400/- (Market valtrc)

had Iinally held that since quantum of gold is not comm<:rcial and 1}Lcr

appiicantwasinpossessionofirrvoicclorpttrchascoIgold.jt-.rn,cllltly.

concealment was not ingenious, thc passa.ngcr is not:r hzrbrtuai o1-1i:nr'l''r

*
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an(1 \\'as rlot involved in the similar offence earliet' and not a part of

organisr:d smuggling syndicate' it is a case of non-declaration of gold'

rather than a case of smuggling for commercial considerations' With this

ohsr:nration absolute con{iscation was set aside and gold was allowed to be

rcclct:rnr:d ()n payment of redemption fine'

6.15 ln view of above decisions of the Principal Commissioner & ex-

officio Additional Secrctary to Government of India, I am of the considered

vicw I hat ,r'r prcscnt r:ase also there is no allegation that the appellant is

habil.r,rerl oi'i'endcr and wa's involved in simiiar offence earlier' The appellant

was not a part of organised smuggling syndicate The appellant during

adjudication as recorded in the impugned order has submitted that he was

coming back from Jed<1ah and gold bars were brought for his personal use

ancl was not in commercial quantity' The appellant in his statement

recorded on 16.02.2024 also stated that the gold was purchased by his

own moncy in Jeddah from his saved money and some money borrowed

lrom relatives. Thus, the appellant is owner of the seized gold and was not

a carrier. 'l'here is nothing on record to suggest that the concealment was

'ingenious. The investigation of the case has not brought any smuggling

anglc but the investigation suggest that this is case of non-declaration of

gold with intention oI non-pa5rment of Customs duty. Further, a copy of

appeal memorandum was forwarded to the adjudicating authority for his

comment and submission of case laws on similar matter but no reply was

received till date. The fact of the present case also indicates that it is a case

oI non-declaration of gold, rather than a case of smuggling for commercial

consideration. 'lhe absolute confiscation of impugned gold, leading to

dispossession o1'the goid in the instant case is, therefore, harsh. Therefore,

itronalfollowing ttrc dt:cisions of Principal Commissioner & ex-officio Add

Sr:crc1ary 1.o Government of India, the d

Allahabad sitting at Lucknow in the C

1 56 / 2.022 filed by Commissioner of Custo

I Ion'ble Tribunal Ahrrredabad and Mumb

I am of thc considered view that the absorute conliscation of gord items i.e.
04 gold b:rrs weighin g 466.230 grams of 24Kt, with purity 999.0 having
.ariff valur: of Rs.24,99,5 57 /- and Market value of Rs.29,6Z,Ogg/_ is harsh.
l, thr:rr:forc. set aside the absolute confiscation ordered by the adjudicating
authority in the impugned order and allow redemption of gold items i.e. 04
gold bars n cighing 466.230 grams of 24Kt, witlt purity 999.0 having tariff
valuc of Rs.24,99,SSZ /- and Market value of Rs.29,67,0 gg/_, orrpayment
of finc of lis.5,0O,O00/_ in addition to the duty chargeable and any other
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charges payable in
Customs Act, 1962.

respect of the goods as per Section l2S(2) ol rht:

6. 15 Further, in respect of imposition ol penalty amounting to j<s
7,50,000/- on the appellant for non-declaration of gold iterrrs i.e. 04 gotc:lbars weighing 466'230 grams of 24Kt, withpuril.y g99.o having tariff varLrr:of Rs.24,99,557 /- and Market value of Rs.29,67,08g/,, follorvi.g rlrcdecisions of principar commissioncr & cx-.fficro Aciclitroral Sr:cr.t:r.v rr)Government of India, the decision of Honblc: High Court ,r, o,,",,r0,r,,

sitting at Lucknow in the civ, Misc Review Apprrcation No 156/2022 r:rtc)
by Commissioner of Customs, Lucknow, ancl thc cler:isi.rr ,l ]lo.,t.r,c
Tribunal, Ahmedabad, Mumbai and Allahabad as rlctailcd i' th. .rbr,r tr
paras, I am of the considered view that penalty of Rs. 7,50,000/ ordcrr ri
by the adjudicating authority in thc impugned order is harsh. Thcrc:forr:. I
reduce the penalty to Rs. 2,50,000/ .

6.16 The fine and penalty of the above amount will not ,nly r:limin:rrt:
any profit margin, if any, but will also havc a positive cffc<:1 ,n rl,r.
applicant to ensure strict compliance of law in futurc.

7 In view of above the appeal filed by the appeiiant is disposed off in
the above terms.

ltI

I

*

F.No

To,

(i)

Re stered Post A. D.

s/4e-selcus lAHDl20,,r'?Ks*

Shri Firojkhan Umarkhan Kureshi,
Resi- B/73, Aman Park Society,
Opposite Madina Masjid, Kundal Road,
Kadi, Mehsana-382715,

coMMISSIONITR (APPtrAr_S)

CUSTOMS, AFIM EDABAI],.

Dated -01 .12.2.025

TTESTED

I

(ii) Rishikesh J Mehra, B/ I 103, Dev Vihaan,
$tte$l DENl

Behind 3rd Eye Residency, Motera Stadium Road
tfrw qrm {srrfitqrl, arpramra

Motera, Sabarmati, Ahmedabad-380005
CUSTOMS {APPEALS), AHMEDAEA,

CoD!, to:

V Tne Principal Chief Commissioncr of Custorrts Gujarat, Custorrts

House, Ahmedabad.

2. The Principal Commissioner of Custorns, Customs,Ahmed:rbad.

3. The Joint/Additional Commissioner of Customs, Ahmedabad.

4. Guard File
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