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Llnd

foliowing
Applj,cali
Finance,

at their place of destination in I

) of the

catcgories o[ cases, any P

(Department of Revenue) Parliam ent Street, New Delhi within 3 months from the

Customs Act, 196 2 (as amended), in respect of the

erson aggrieved bY this order can prefer a Revision

on tciThc Additional SecretarY Joint Secretary (Revision App lication), Ministry of

(6.)

(ir :

(q)

datc of communication oI the order

/Order relating to

"ny 
goods imported on baggage

€rrrqfsdn5ilrlbrd{
6fiE]

o{tftrdclq-*

any goods loaded in a conveyance for importation into India, bur *hi"h a.. not unloaded

ndia or so much of the quantity of such goods as has not

bcen unloaded at any such destina tion if goods unloaded at such destination are short of

thc quantity required to be unloaded at that destination

(b)

(rI)

(c) Parymen

, 1962 sftqrrx

I of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thercunder

Thc r-cvision applicat.ion shoutd be in such form and shall be verified in such manner as

ma1 be spccified in thc rclcvant rules and should be accompanied by :

,1870 orisft 3riqt{s

&iur

(6 6 1 4

qfiqi,fir€ffid@.
(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

prcscribed under Schedule 1 item 6 of the Court Fee Act, 1870

/Lr 4

(b) 4 copics of thc Order in-Original, in addition to relevant documents, if any

ffiiq{r,Tfuifuffi- 4 cftqi
(c) 4 copies of the Application for Revision

(TI)

(q)

(d)

I-Iead of other receipts, fees, fi
i prcscribed in the Customs Ac

fees as R

.200/-

Thc duplicate copy of the T.R.6 challan evidencing pay-ent of Rs.200/- (Rupees twoHundred only) or Rs. 1,O00/- (Rupees one thousand only) as tire case may be, under the
nes, forfeitures and Miscellaneous Items being the fee
t, 1962 (as amended) for filing a Revision Application. If thearnount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

r. c-{*i. 2

s.2OO/ and if it is more than one lakh rupees, the fee is Rs.100O/-.

her than these mentioned under item 2 above, any person aggrieved
In rcspect of cases ot
by
c../\

this order can file an appcal under Section
-3 before thc Customs, Excise and Service

ad.J

129 A(1) of the Customs Act, 1962 in form
Tax Appe.ltate Tribunal at the foliowing

owr,qlffifrffqfl-a Customs,
TribunaI, pell

Excise str ervice Tax A ap tew ste ZonaI eB nch
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
the Customs Act, 1962 shall be accompanied by a fee oI -

729

,ii

a-'
sand

where the amount of duty and rnterest demanded ald penalty levied by any officeCustoms in the case to which the appeal relates is five lakh rupees or less, one thol-lmpees j
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where the amount of duty and i; terest demanded and penalty leviid by any offi--Customs in the case to which the appeal relates is more than five Iakh rupees bul not

ro

rol

-_]--
ty levied by any officer of
n fifty lakh rupees, ten

exceeding fifty Iakh rupees, five thousand rupees 
;
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where the r-orrrt of duty and interest demanded and penalCustoms in the case to which the appeal relates is more thathousand rupees
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An appeal against this order shall lie before the Tribunal o
demanded where duty or duty and penalty are jn dispute, o

,qKB}

n payment of I Oo/" ol rh,.drrtr
r penalty, where penalty alorlis in dispute

(6)
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistakc or for any othcr purpl,rr:q 6r

(b) for restoration of an appeal or an application shall bc accornpanicd by a iee of fivc
Hundred rupees.
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'lhree appeals havc been filed by M/s' Leela Greenship Recycling R/t' Ltd'

I)lotNo.35,AlangShipBreakingYard,Alang,Bhavnagar-364
081(hereinafter referred to as "the appellant") in terms of Section 128 ofthe

Customs Act, 1962 against the Orders-in-Original (Details as per Table-A)

(hereinafter referred to as "the impugned orders") passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

"the adjudicating authority'').

Table A

oltnER-lN -APPEAL

ol

No.()

s

\

BiII

F.ntry

&Datc

st49-

87lCUS/JMN/202

5-26

s/49-

8It/C USiJ MNi2O2

5-26

03

'2. Briefly stated, facts of the case are that the appellant, having their
Ship Recycling yard at plot No. 35, Alang Ship Breaking yard,. Alang,
Bhavnagar - 364 081, had imported vessels for breaking up/recycling and
hled Bills of Entry as deta ed in Tabie A above under Section 46 of the

.- Customs Act, 1962. They had self-assessed the goods viz. Vessels for

OI

i,':"'.

89.08, Bunkers under CTH 27.1O & Consumables
paid the assessed customs dutv.

me dispute with regard to assessm ent of customsOil (Fuel Oil Marine Gas Oil Lub. Oil) contained in
Bunker Tanks inside/outside
claimed that Fuel and Oil co

the engine room of the vessel. The appellalt
cngjne room of the vessel was

ntained in Bunker Tanks inside/outside 
the

uty under CTSH 89.08 of

Appeal No FAO No. & Date Amount

of Refund

(in Rs)

credited to

the

Consumer

Welfare

Fund

6340408/1 I

.05.20 r 8

t25t24s177 | tSBv t2

023-

24123.09.2023t26.09

2023

473tCUS-REF12024-

25117.03.2025

3,66,987

8410807/1 I

. 10.201 8

29t2437325t58Yt20

23-24t24.08.2023

47 slcus-REF t2024-

25lt'7.03.2025

71,003

s/49-

89/CUS/JMN/202

5-26

9129667 /05

t2.20t8

153/2455913/SBY t2

023-

24t27 .09.2023t29 .09

2023

472/CUS-REFt2024-

25/17.03.2025

2,85,746

S/ re lr ' 69/(.[JS/JMN/2025-2(r

to be assessed to d
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the customs Tariff Act, 1975 arong with the vessei. Thc Department w;:s .i.a view that Fuer and oil contained in Bunker 'I'anks were to be assessr:d toduty under respective crH i.e., chapter 27. Thereafter, the Bills of Iint.,,were assessed provisionally for want of originar documents.

2.2 Further, the Hon,ble CESTAT, Ahmeclabad, vide its Orclcr No.Al 11792-lr'sr/2022, dated 17.10.2 o22/01.12.2o22had held that tr-rr: oircontained in the Bunkers Tanks in the engine room of the vessel is to beassessed to duty under CTH g9Og, along with the vessel for breaking up.Further, in view of the aforesaid ordcr of thc Hon,blc ClfSTA.l., thcAssistant Commissioner, Customs Division, IJhavnagar vide li:n:rl
Assessment orders as detailed in Tabre A above held that Bunker r.anks
containing oil are to treated as part of vesse I,s machinery and thc Oi ls
contained in them are to be classified undcr Cl.ll ggOg along with 1h<r
vessel, as covered under para 2(b) of Circular No. 37/96 _ Cus, rjalcd
03'o7.1996. The Bills of Entry was fina y assessed vide Final Assessrrc.l
orders as detailed in Tabre A above passed by the Assistant commissioncr,
Customs Division, Bhavnagar. Consequently, the appellant had ilkrd
refund claims which were decided vide the impugncd orders.

2.3 The appellant during adjudication trad submittcd a cop1, c.it.

certificate issued by c.A. M/s A. R. PARMAR & Co. whercin it is ccrlil-icd
that M/s Leela Greenship Recycling pvt. Ltd. has paid total customs .ru.y
inclusive of IGST' Also that they have checked sales invoices as w.r as

Financial ledger accounts and other records a,d ccrtified that incidcn.l: .1

customs duty paid on Bunker (Oil and fuels) havc n<;t becn passed or) ro

any other person. The claimant however has not provided the documcrlerj

evidence i.e. copy of balance sheet and ledger etc. The appellant was

requested to produce C.A. certificate in the format provided alongwith the

documentary evidence i.e. audited balancc sheet lor the period sincc lrling

of Bi11s of Entry ti11 date and copy of ledger for thc sard pcriod and as o:-r

date to verify that the refund amount claimed wcrc shown as 'amounl

receivable' in the books of account and that thc inr:idcncc of duty (clairncd

as refund) had not been passed on to any othcr pcrson. The appcLlant

along with refund claim submitted that unjust cnrir;hmcnt is not applic'rLblc

in their case and they have referred provisions of sub section 2 of Scctiolr

27 (g\lit\ of the Customs Act, 1962. They havc also relied upon folkru'irrg

.,,,'..'' ase laws: -

(i) 2ot7 (348) E.L.T. 537 (Tri. -Chennai)

(iii) 2018 (360) E.L.r. A 204 (Bom)

:'.!
.l:

r(-

-.tr,lia
'*.
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(iv) 2020 (371) Ir'L.T.542 (Chan)

(v\ 2022(60) G.S.T.L a8 (Del)'

.).4 The adjudicating authority found that the appt:llant has filed refund

rLpplication under Scction 27 of Customs Act, 1962 vrherein the time limit

lor filing any Refund claim is prescribed The adjudicating in respect of

appeal listed at Sr No 03 of the Table A above observed that the refund

alrplication was filed on 17.01 .2025, wlnereas Final Assessment Order was

issrred on 2g.Og.2O23. Hence, the claim has not lleen filed within the

Iirnitation period of lime under Section 27 of Customs Act, 1962' Therefore'

rhe adjudicating authority rejected the refund ciaim filed by the appellant

in terms of provisions of Section 27 of tine Customs Acl, 1962, being time

barred

3. Being aggrieved with the impugned Orders, the appellant have Iiled

the present appeals contending as under;

'l'he refund of differential amount of excess customs duty'other than the

amount of IGST availed as input tax credit paid at the time of provisional

assessment on the said goods (bunker) consequent upon the final

assessment as providcd under Section 18(2)(a) read with Section 18(a) of

the Customs Act, 1962 was required to be paid within 3 months from the

date of assessment of duty finally. There is no provision under the

Customs Act, 1962 or rules made thereunder to file an application for

refund of excess amount at the time of provisional assessment not to

speak of Section 27 of tlne Customs Act, 1962 read with Customs Refund

Application (Form) Regulations, 1998. Thus, as per the prevailing practice

appellant had {iled application for refund of excess duty of Customs paid

less the amount of IGST paid on such goods availed as input tax credit

under the CGST Act, 2077 on the said goods/bunker at the time

provisional assessment of the impugned bills of entry but inadvertently in
the refund application instead of Section l8(2)(a) of the Customs Act,

1962 Section 27 of t}..e Customs Act, 1962 was stated. However, appellant
respectfully submits that impugned application for refund may please be

considered under Section t8(2)(a) of the Customs Act, 1962 only.

The appellant further submitted that the issue to be decided before your
good office is whether the refund claim dated oz .or.2o2s filed on
17 .O7.2025 consequent upon final assessm

of bills of entry vide order dated 23.Og.2023

can be considered as hit by limitation of
Scction 27 of the Customs Act, 7962?

ent of provisional assessment

(received by it on OS.Ot.2024)

one year as provl

;,.. i

:!

\.8
s/.19 87 89/CUS/JMN /2025 _26
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i)'t4 |

o Appelrant submits that the learned Assistant commissioner has ,rsoerred in considering the refund craim under sectlon 27 0f the custornsAct' 1962 instead of section 1g(2)(a) of the customs Act, 1g62. Sectio. r 8of the Customs Act, 1962 is self-contained provrsions for refund s,i,.ic:r:tto incidence of such duty has not been passed on 1o any othcr J;r,rsr:nwith effect from 13'07 2006. Even the said section also provides time lirnilto refund the amount within 3 months from thc date of assessmcrrt .,1duty finally' otherwise interest at the rate fixed under scction 27 A cr- rl.Customs Act, 7962 till the date of refund of such amount is payablc *,r1h
effect from 13 .OZ .2006. Even for the refund of cxcess duty paid a 1 t he
time provisional assessment of duty under Section lg(1) is to be rrradc
under Section 2Z of the Customs Act, 7962 then there was no nccrl ro
make such provisions of crediting the amount to t.he F,nd (as dr:rincd
under Section 2[2lAl of the Customs Act, 1962 if incidence of dur,v is
passed on any other person and payment of intercst rf nor refu'dcci
within 3 months from the date of assessment of <iuty finally), as sirnilz.Lr
provisions are already made under Section 2z (2) and Section 2zA ctf rrx:
Customs Act, 1962 respectively. Therefore, in applicant,s hunrblc
submissions at the most while final assessment of duty or thereaflcr lrrc
learned Assistant commissioner was supposed to ask for the evide.t:c 1,
the effect that whether incidence of such duty has been passed on to any

other person or otherwise.

' Appellant submits that "Provisionally Assessed Duty is nowherc dclinccl

in the customs Act, 1962 but "Duty" is dcfincd ,nr.lcr Sccl.ion 2{r5) .1'rirc

Customs Acl, 1962. "Duty" means a duty of customs levtable uncir:r lhis

Act. It is not matter of dispute that provisronally assessed dur 1, of

Customs 57o plus Social Welfare Surcharge {SWS) (at 1Ool, ol lj,rsrc

Customs Duty on the said goods viz. Fuel Oil (27 ),01959), I-ight Diescl Oii

(27101943) and Lubricating Oi1 (27 101978) was not leviable undcr thc

Section 12 of the Customs Act, 1962 as per rate specified in thc lrirst

Schedule to the Customs Tariff Act, 1975 under thc said tariff heatling

2710 but was leviable under tariff heading 89OB viz. Fuel Oil (8908ooo),

Light Diesel Oil (8908000) and Lubricating Oi1 (89080000) @ 2.5o1, p)rLs

SWS under the Section 12 of the Customs Acl, 1962. Thercfore, it canrlol

be said that it is refund of duty within the mt:aning oi'St:c1ion 2(15) o1'thc

Customs Acl, 1962, so same cannot be claimed undcr St:ction 27 ol lht:

Customs Act, 1962. Therefore, time limit of 1 year as provided urrdcl

Section 27 (1\ read with sub-section (18)(b) of the Customs Act, 1962

Appellant further submits that provisions similar to sub sectton (2)(tr) oi

Section 18 was provided in Rule 9B(5) of the Central Excise Rules, 1c)44
d
."

+

-87-89/CUS/JMN/2025-26 Page 7 of 22



However, with effect from 25'06' 1999 by N otification No' 45/99-CE dated

25.06.1999 proviso was inserted which reads as under:

"Provided that, if an assessee is entitled to refund' such refund sha1l not

be made to him cxcept in accordance with the procedure established

under sub-section (2) of Section 118 of the Act'"

'l'here is no similar provision is made in the Section 18 of the Customs

Act, 1962. Therefore, provisions of Section 27 carrrot be made applicable

to refund arise consequent upon Iinal assessment under Section 18(2) of

the Customs Act, 1962.

. Appellant submits that anyway though application for refund and order is

passed invoking Section 27 of tine Customs Act, 1962, it has to be

construed under Section t8(2)(a) of the customs Act, 1962. Therefore,

lrrovisions of St:r:1ion 28C and Sectron 28D of the Customs Act, 1962 ate

also not appLcablr: in the facts and circumstances ol the case, which were

jn force since 20.09.199 1 prior to amended Section 18 ibid w'c'f'

13.07.2006.

. Appellant in view o[ the lacts of the case submits that since the said

goods were sold at the lesser value than the value declared and duty of

customs paid in the bil1s of entry, thereby incidt:nce of duty was not

passed on the buyer but incidence of duty has been borne by the

appellant. As per Section t8(2)(a) read with Section 18(4) read with

Scction t S(5)(a) of the Customs Act, 1962 shall, instead of being credited

to the fund, be paid to the importer who has borne the incidence of such

rluty and not passed on to any other person. When the said goods were

sold at thr: pricc: lcsser than the valuc on which customs duty was paid,

t hereby incidenc:c of Customs Duty was not passed on the buyer of the

goods.

. Appellant submits that since the duty of customs so paid on the said

goods other than IGS'| of which Input Tax Credit eLvailed were expensed

out by way of debited to the profit and loss account, thereby incidence of

duty was borne by the appellant and it cannot be said that incidence of
rluty was passcd on others. By debiting the customs duty of the said

goods in the prcfit and loss account result into de<;rease in profrt of the
particular year or increase in the loss of the particular year as the case

rnay be. Merely debiting the duty in the profit and l,tss account it cannot
bc said that it aulornatically passed on others.

' Appclian. submii-s that mcrely by debiting the duty amount in profit and
loss account it c:rnnot become part of the cost of the goods obtained from
the breaking of ships. From the breaking of ship i, addition to various

rrous metal scrap it obtained other goods list in Bills of Entry

s/.i 9-s 7 8g/CUS/iMN /2025 _26
Page 8 of 22
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the cost construction method. These facts are evident from the sale l)rice

of the said goods/bunker which are lower than the assessable value

stated in the bills of entry. Even many expenses are incurred after salc of

the goods during the year and profit or loss arrived at the end of the

Financial Year, so by any means sarne cannot form the part of the value

of goods which may remain constant as per the market or fluctuate as p<:r

the market demand and supply or for any other reasons. Even duty ol'one

goods cannot be added as cost of other goods so by cxpensed out in the

prolit and loss account such amount of customs duty cannot form part of

value of the goods, therefore incidence of tax cannot be passed on any

other person. On the contrary incidence of customs duty is borne by the

appellant by reducing proflt of the particular or increased loss as the case

may be. Therefore, at later date such amounts of duty which wt:re

expensed out in the profit and loss are reversed by showing income in the

profit and loss account in the year of refund due to final assessment.

Apart from that whether defrciency or excess amount of the dut'y of

customs under Section 18 of the customs Act, 7962 is in relation to st.tch

goods for which the duty leviable is being assesses finally, thercforc' by

Erny means merely by debiting the amount in the proltt and loss ac(rotrnl

in a particular year of expenses it cannot be said that amount of duty

become part of cost of the particular goods in this case said goods

especially when there are number of other goods are obtained and

supplied from the shiP.

Neitlrer customs Act, 1962 nor any other Act provides to show such

amount as receivable from Government of India as asset in the same ycar

of payment cannot be expensed out in particular year' In the samc way

neither customs Act nor any other Act provides that cven after reversal ol'

the entry later on by showing the same amount of duty of customs as

income in the profrt and loss account and receivable in the balance sht:ct

as asset incidence of tax has been passed on any other person lt rrtay

lease be appreciated that nothing can be presumed not to speak of aboul

cidence of customs duty passed on any other merely the same arnourrts

re debited to profit and loss account and thereby it become part of thc

t and thereby incidence of duty has been passed on any other pcrson'

'q,
a'

iii a

*. i!:3 pecially, when price of the goods at which same were sold at lcsser

than the price on which duty of customs wcre paid'

. As submitted in para supra that excess amount paid at thc tirnc o1'

provisional assessment of duty is not duty within thc meaning of St:c tit;t't

2(i5)oftheCustomsAct,|g62andalsoprovisionsolsection2i}(r:)tlI.il..c

Customs Act, 1962 is not applicable to the excess amount paid at the

time of provisional assessment' Without admitting anything it is

s/49-87-89/CUS/JMN I 202s'26
Pagc 9 of 22



submitted that as e'ident from the copy of the sales invoices of the said
goods varuc of thc goods were ress than the varue on which customs dut5r
were paid and therefore, question of writing in the invoices that the
amount of such duty which is the form part of the price at which such
goods are sold' As submitted in para supra appellant vide its letter dated
28 'O1 '2025 not only submitted cA certificate with specific reference
about amount of refund claim as Other Current Assets with sub_heading
Ilalance with Revenue Authorities in the Audited Barance Sheet and un-
audited Financial Accounts with copy of the same and the ledger
accounts were submitted. Therefore, ratio of the said decision of single
member bench is not relevant in the facts and circumstances of the case.
Appellant submits that Section 2Z (2)(a) of the Customs Act, 1962 read
with Section 2gD of the Customs Act, 1962 clearly provides that any
pcrson claiming refund of dut5r may make an application for refund of
such duty to the Assistant/Deputy Commissioner of Customs
accompanied by such documentar5r or other evidence as the Appenant
may furnish to estabrish that the amount of duty to relation to which
such refund is claimed was collected from or paid by him and the
incidence of such tax had not been passed on by him on any other
person' It is admitted facts in the matter that customs duty was couected
from the appellant and also paid by the appellant only. Even if such
presumption or inlcrence is assumed to be correct, then also by debiting
the amount of diffcrential excess payrnent of duty of customs to the profit
and loss account, either the prolit is reduced or loss is increased as the
case may be. Merely by debiting or charging the amount to the profit and
loss account incidence of tax cannot be passed on to anyone especially
when in the facts of the present case, the disputed stock of bunker was
sold at very less price than the price considered at the time of provisional
assessment.

'lhe appellant furthcr srrbmitted that there are many decisions where theburden of passing incidence of duty claimed as refund has been
discharged on the basis of chartered Accountant certificate to the effectthat incidence of duty was not passed on. In this regard the appellant has
re lied upon the following case laws:

.t COMMISSIONER OF CENTRAL EXCISE, PUNE_I Versus SANDVIK
ASIA LTD. 2ot| (325) E.L.T. 431 (Bom.)

.:. ADVANCE STEEL TUBES LTD. Versus COMMISSIONER
EX., GHAZTABAD_2O14 (3tO) E.L.T. 37O (Tri. _ Del.)
BIRLA COITPORATION LTD. Versus COMMISSIONE

OF C.

R OF CENTRAL
EXCISE, PUNE-I.2OO8

Mumbai)

S/.:9 s 7 5r,"utrNN/2025-26
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a

* GUJARAT STATE FERTILIZERS & CHBMICALS LTD. Vt:Is,.Is

C.C.E., VADODARA 2014 (309) E.L.T. 94 (Tri. Ahmd.)
.i. BUSINESS OVERSEAS CORPORATION Versus C.C. (IMpOri.r. &,

GENERAL), NEW DELHI 20l5 (3t7) E.r..T. 637 (Tri. _ Del.)

.:. HERO MOTOCORP LTD. Versus COMMISSIONER Oi. CUS.I.OI.,Is

(IMPORT & GENERAL)2O14 (so2l E.L.T. so 1 (Del.)

+ COMMR. OF C. EX. &CUS., GUNTUR Versus CRANIi BE.|DL \rj,r.
POWDERWORKS 2Ott (224) E.L.T. 113 (Tri. Bang.).

Appellant therefore, finally respectfully submits that refund claim lilcd by

it is in accordance with the provisions of the customs Act, 1962 read *,ith
settled position of law. Therefore , appellant prays that impug.cd or clcr

passed by the learned Assistant Commissioncr may bi: sc1 asidc: .nd
refund may be sanctioned and paid to it with interest at an early clatc.

PERSONAL HEARING

4. Shri P D Rachchh, Advocate, appeared for personal hearing on

08.10.2025 in virtual mode. He reiterated the submissrons made a1 r I)(l

time of filing appeal and also submitted summary of submissions.

4.)' The appellant further vide letter dated 08.1 1.2025 submitted r.Lrar

the Hon'ble Bench of Tribunal, Ahmedabad vide Final Order No. 10875

llol7/2025 dated 04.11.2025 in Appeal No. C/1051t12025 jn rtrc

number of matters including lead matter of M/s. Dynamic Ship Rcc-1.r.li:rs

Pvt Ltd. & others on simrlar issue de cidcd thc ma11.{:rs fav.r r r oi'

Appellants. He further submitted that thc issue of unjust enrichmcrrl rn
the present cases is squarely covered by the said decisions ancl ;tlso

requested to consider the decision.

4.2 The appellant further submitted Certificate dated 13.I 1.:1025

rssued by the C A M/s A. R. PARMAR & CO. wherein it is certified thalrh(.

price at which the bunkers were sold by the appellant was significantly

lower than the import value of bunker on which customs duty rvas

assessed and paid. Consequently, the appellant has not rccovcrcci the

purchased price of the bunkers, and therefore, therc is no qucst.ior o1'

recovery of the duty so assessed. Further he also certified tha1 thc

appellant has not passed on the burden of thc duty paid on the bunkers to

any buyer or third party. The firm has borne the entire duty liabilily orr it s

own.

4.3 He also vide letter dated 27.11.2025 submitted that:

at the material time as per prevailing practice documents for iiiing

Bills of Entry were submitted under forwarding ietter enclosing the

documents including protest letter for respective vessel importcd for,#nr
iW*r
*
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breaking and submitted acknowledged copy of such letters with copy

of protest letters.

P Appellants further submit that it may please be appreciated that

impugned refund applications were filed only after frnal assessment

of bills of entry consequent upon Hon,ble CESTAT, Ahmedabad Final

Orders referred in each Order-in-Original. Appellants without

admitting anything and without prejudice to the grounds of appeal

and submissions made till date further submits that it had filed the

check lists for the Bi1ls of Entry which were provisionally assessed

with higher duty and same were paid so as to get the clearance of the

goods in time so as to cater the demand of buyers well in time and

also to avoid undue delay ete. But at the same time it had preferred

appeal against all the Bills of Entry before the Commissioner

(Appeals) and thereafter before Hon'ble CESTAT against atl Bills of

Entry. Thus, filing appeal against such assessment order etc.

amounts to paJrment of differential/excess duty under protest. 2nd

Proviso to Section 27{]1 of the Customs Act, 1962 clearly provides

that one-year limitation shall not apply where any duty has been

paid under protcst. It may please be appreciated that any of the

provisions ofthe Customs Act, 1962 not to speak of Section 27 of tlne

Customs Act, 1962 defines when and how pa5rment will be

considered as payment of duty made under protest. Even now a days

duty are being paid online and e-receipt. generated online nowhere

allow to add or write an5rthing more in the format, so like manual

Challan TR-6/GAR-7 one cannot write protest against such pa5rment.

However, one may prefer appeal to get refund of excess payment of

duty only and not for any other reasons. Therefore, preferring an

appeal against the assessment orders against which excess duty
were paid under the Customs Act, 7962 have to be considered as

duty paid under protest. In support of the above, it refers and relies

upon amongst other following decisions:

(i) MAFATLAL INDUSTRIES LTD. Versus UNION OF INDIA 1997

(8e)E.L.T. 247 (s.c.)

(i1) COMMISSIONER OF C. EX., CHENNAI_II Versus ELECTRO

STEEL CASTINGS I.ID. 2014 (299) E.L.T. 3os (Mad.)

(iii) CISCO SYSTEMS INDIA pV?. LTD. Versus COMMR. OF CUS.

(APPEALS), NEw DELHI - 2o2t (3ZS) E.L.T. 658 (Tri. Del )

si.l9 sr 89i cus/J MN/2025_26

r.3 ei ).
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(iV) PRINCIPAL COMMISSIONER OF CUS?OMS (TMPOI?T ANDGENERAL) Versus CISCO SYS?EMS (rNDrA) P:yT. LTD. _ 2O2s(384) E.L.T. 16s (Del.)

are enciosed.

) Appellants therefore, in view of the above respectfully submil

> It is further sub

Ship Recyclin, *,. ,,o T:,: ::T ;=;:r;;;:ilT:J::
Pvt. Ltd, and prior to that Sarvag Shipping Sclices pvt. Ltc1. Insupport of Certificate of Incorporation pursuant to change in name
issued by Registrar of companies dated 06.03.2o23 and 1o.r2 20jB

that refund claim filed b

Act, 1962 read with settl

may be allowed with cons

y them are within all four of. the Cus torns

ed position of law. Therefore, their appeals

equential relief.

DISCUSSI ON AND FINDINGS

5. I have gone through the facts of the casc avairablc on recorcl a.d
the submissions made in the grounds of appeal as well as those rnade

during hearing. The issue to be decidecl in the present appeal is whr:ther

the impugned orders passed by the adjudicating authority reje<--ring thc

refund claim filed by the appellant in terms of provisions of Section i27 ol

the Customs Act, 1962, being time barred, in the facts and circumstances

of the case, is lega1 and proper or otherwisc.

paid

sales

and

fuels)

s/49-87-89/CUS/JMN/2025-26

..iQ

5.1 It is observed that the appellant had imported vessels for breaking

up/recycling and filed Bi11s of Entry as detailed in Table A abovr: under

Section 46 of the Customs Act. 1962. 'l'here was drsputc in resJrect oi'

classification of Fuel and Oil (Fuel Oil, Marine Gas Oil, l,ub Oil), whrch was

settled by the Hon'b1e CESTAT, Ahmedabad, vicle its Ordcrs Al l. )792

11851 12022, dated 17.10.2O221O1 .12.2022 whcrein it was hcld thal thc

oil contained in the Bunkers Tanks in the engine room of thc vcsscl is to bc

assessed. to duty under CTH 8908, along with thc vessel for breaking up

The Bills of trntry were assessed provisionally Subsequently, the Bills ol'

EntrywerefinallyassessedvideFinalAssessmentOrdersasdetailcdin

Table A above passed by the Assistant Commissioner, Customs Division'

Bhavnagar in terms of Hon'b1e CES'I'AT, Ahmedabad' Orders rlatcd

17.1O.2022/O1.12.2022. Conscquently, the appcllant h:rd filcd rt:lund

claims along with Certificate issued by C A M/s A Il I'ARMAIi & CO'

Page lt of 22



havc not been pa.sscd on to any other person' lt is observed that there is no

drspute regardrng eligibility of the appeliant for refund on merit' The

acljudicating authority has rejected the refund claims filed by the appeliant

i: tr:rms crl provrsions of Section 27 ol llrc Customs Acl, 1962, being time

Lrilrrr:d.

5.2 It is observed that the Bill of Entry listed in Table A was

provisionally assessed due to non-availability of original documents. It is

further observed from the impugned order that there existed a dispute

regarding the classification and assessment of customs duty on Fuel and

Oil (Fuei Oil, Marine Gas Oil, Lubricating Oil) contained in the vessel's

burrker tanks iocated inside as well as outside the engine room. The

appeilant contended that such Fuei and Oi1 formed part of the vessel and

should be assessed under CTSH 89.08 of the Customs Tariff Act, 1975,

whcreas the Department maintained that the same were liable to be

classified under the respective headings of chapter 27. This classification

dispute was {inally resolved by the Hon'ble CESTAT, Ahmedabad, 
'ideorder No. A/rrzg2-rt8sr/2022 dated 17. 10.2o221or.r2.2o22, which was

subsequently upheld by the Honble Supreme Court. pursuant to this, the
llills of Entry were finally assessed vide the Final Assessment orders
clctai'led in Table A, resulting in excess duty paid at the time of provisional
assessment, thereby entitling the appellant to a refund.

ii.3 The appellant in the grounds of appeal contended that there is no
rrrovision undcr thc customs Act, 1962 or rules made there under to fire
an application for refund of excess amount at the time of provisional
assessment not to speak of section 27 0f the customs Act, 1g62 read with
Customs Refund Application (Form) Regulations, 199g. They further
submitted that as per the prevailing practice appellant had filed application
1br refund of excess duty of Customs paid less the amount of IGST paid on
such goods availed as input tax credit under the CGST Act, 2OlZ on the
said goods/bunker at the time provisional assessment of the impugned
ilills of Entry but inadvertently in the refund apprication instead of section
t8(2)(a) of the Customs Act, 1962 was filed under Section 2Z of the(lustoms Act, 1962. The appellant further submitted that the impugned

,,:rpplication for relund may please be considered under Section 1g(2)(a) of
'rhe customs Act' 7962' The appenant further submitted that section 1B ofLhe Customs Act' 1962 is serf-contained provisions for refund subject toincidence of such duty has not been passed on to any other person withcffect from 73'07 '2006' Even the said section aJso provides time limit torefund the amount within 3 months from the date of assessment of duty,)na1ly, otherwise interest at the rate fixed under Section 2Z A of the

l1

s/.19-8 ;.u9/(_.IJS/JMN/2025 
-26
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Customs Act, 1962 till t
effect from 13,oz.2006. 

he date of refund of such amount is

5.4 I have perused Section 18 of Customs Act, 7962 and speciallySection 1B(2)(a) and Section i8(4) and the same is reproduced as under
'^? Wh11 the d.utg leuiable on such good.s is a:

X:;':;::tttheproperoff 
icerJinu"".;;o-;;;,:;i';';:{':,:::Z:;,';;

payablc with

(a) in the case of good's cleared" for home consumption or exporT(ttton,the amount paid shalt be ad.justid ogoin", ,i.*aue [finail11as.se-ssedor re-assessed, a^s the cr

short of, or is in 
".";,;; 

";;;:;:;;/r:;: 
II:r::::::::::::*the case may be',, the importer or the exporler of the goods shart paythe defrciencg or be entittei to a refund., ;:;";'";" mag be;

(4) Subject to sub-section (S), if ang refund.oble omount re7brred. to in

within three months from the d-ate ry o."ur"rr*rrl oy autg lnottg Jo, ,*
assessment of dutg, a.s the case may be,l there shall be paid- an
interest on such unrefund.ed_ omount at such rate fixed bu the Centrol
Gouernment under section 27A tilL the date of reJund. of such ctmount.,

5.5 It is observed that Section l8 of the Customs Act, 1962 govcrns the

scheme of provisional assessment, and after rts amendment with elfect

from 73.07.2006 expressly incorporates provisions for refund, subject to

the condition that the incidence of such duty has not been passc:cl on to

any other person. A plain reading of Section i 8 (2)(a) makes it clca r thal

where the duty paid at the time of provisional assessment is found to be in

excess of the duty finally assessed, the importer becomes autornatically

entitled to a refund of the excess amount. Further, Section 1B(4) provrdcs

that if any amount refundable under Sectton 18(2)(a) is not f cfrt! de d

under that sub-section within three rnonths from thc date oI linal

assessment, the importer is entitled to interest on the delayed rcfund

These provisions together indicate that the statute creates a self-containcd

mechanism for refund arising out of finalisation of provisronal arssr:ssrnent.

In view of this statutory framework, the refund arising frorn th<:

finaiisation of the provisional assessment is required to be proccssed

under Section f 8(2)(a) itself and not under Section 27, as contendt:d by

the appellant. Consequently, the question of applying the one year

tation period prescribed under Section 27 does not arise for rcfunds

directly from Section 18. Therefore, the refund claim fi1ed by the
L,)

pellant pursuant to the final asscssmcnl is no1 barred by \irlrtation

*

*

7-89/cus/JMN/202s-26
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i3

5.6 Iiurther, it is observcd from the facts of the case' as recorded in the

rmpugned order, that there existed a dispute regarding the assessment of

customs duty on the Fuel and Oi1 (Fuel Oil' Marine Gas Oil' Lubricating

Oi1) contained in the bunker tanks located inside and outside the engine

room ofthe vessel. The appellant contended that such Fuel and Oi1 formed

an integral part of the vessel and, therefore' ought to be assessed to duty

under GTSH 89.08 of the customs Tariff Act, 1975, along with the vessel

itsclf. The Department, however, took the position that the Fuel and Oil

contained in the bunker tanks were to be assessed separately under their

respective tariff headings, i.e., under Chapter 27 ' Tlne appellant' in their

additional submissions, has also produced a copy of the protest letter,

whrch i.s reproduced below:

"With reference to aboue, it i,s to infonn that, inskle Engine Room

Runkers i.s part of uessel & falting under chapter heading B90B as per

Judgement passed bg Hon'ble High Court of Gujarat in case of M/5.

Priga Holding Put Ltd., CIATAITON NO.2013 (288) ELT-347 (GUJ).

Hence, we haue FiLe Custom Dutg on bunkers lging inside engine room

tanks under CTH 89OB of CTA 1975. But due to technical problem in EDI

Sgstem not allotued inside bunkers at ch.B9O8, hence to ouercome the

delay ue are filing inside bunker dutg under chapter heading 2Z1O

Under Protest to keep our right to claim refund for the same in fufure.

Hou.teuer, we haue paid dutg on Bunker lgtng in Out Sid.e engine room

faLling under Chapter Heading 27j0 os per Circular No.37/ 1996 dtd.
o3-o7- 1996 Paid. UNDE pRorEST. we are of the opinion that no custom
duty is separatelg pagable on bunkers a.s u.te haue not imported. the
sczme. Thi.s i.s for gour fauor of information please.,,

From the contents of the protest retter, as welr as the facts of the case as
rccorded in the impugned order, it is evident that a substantive dispute
cxisted between the appellant and the Department regarding the correct
classification of the Fuel and oil (Fuel oil, Marine Gas o , Lubricating oil)
contained in the bunker tanks rocated inside and outside the engine room
of the vessel. The appenant maintained that such Fuel and oil shourd be
classified along with the vessel under CTSH g9.0g, whereas the

epartment asserted that these goods were required to be assessed
eparately under chapter Heading 27 70. In view of this classiflcati,n
rspute, the appellant discharged the duty liability on the bunker fuelunder Chapter Heading 2Z70 underprotest

5.7 Thr: appcllanl fu
prcvaling practice ..n,o'Jo"'",1::::: ji l.t 

the materiar time, the
rments for filing Bills of

s

r.i
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Entry under a forwe
inciuding the protest 

trding ietter' enclosing aI supporting documents,

clarified that the 
"n..'tt'"t' 

for each vessel ir

En try were 0,,, *, Il o' ;: Tff": : :ii #"l :,I ": 
:::f :,, 1," :l

ensure rimery crearance or the goods, ," ::;::"i.*;f.;fl;
ffi:ffi:;H,'"T 

and to avoid operationar dcravs. Simurta,eousr-v,

against aI such u"""", "t"'"d 
the statutory remedy by filing appe als

tment orders before the Commissioner (Appcals).and thereafter before the Hon,bie CESTAT, in respect .;;. ;;"J:ff;,"of Entry. According to the appellant, the act of fi.ling appeals challc'girgthe assessment itself constitutes a continuation of protest and clcarly
establishes that the duty was paid under protest and relied upon ccrtain
case laws as detailed above. The appellant also contended .hat, in Lerlns ol-
the second proviso to Section 2Z(l) ol thc CL_rsrorns Act, I9f;2. thc
statutory limitation period of one year does not apply where duty has been
paid under protest. For ease of reference, the seconcl proviso to Section
2 7(1) is reproduced below;

"SECTION [27. Claim for refund. of d.utg. _ [(1) ang person
claiming refund of any duty or interest, 

-
(a) paid bg him; or

(b) borne by him,

q"i-1

mag make an applicatinn in such form and manrler as maq be

prescribed for such refund to the Assi-stant Commissioner of Customs

or Deputg Commbsioner of Custom.s, before the expiry of one llear,

from the date of payment of such duty or interest:

Prooided that where an application for refund ha-s been made beJbre

the date on which the Finance Bill, 2011 receiues the assent of the

President, such application shall be deemed to houe been made under

sub-section (1), as it stood before the date on which the Finance Bill,

2O11 receiues the assent of the President and the same shall be dealt

h in accordance utith the prouisions of sub-section (2)

ided further that the timitation of one gectr sholl not opply uthere

ang dutg or interest ha.s been paid under protest:"

From the factual matnx discussed above, toget-her with the rclcvanl

statutory provisions, it becomes evident that the customs duty in thtr

present case was paid under protest. The protest letter placed on record'

a\ong with the appel\anf s consistent chal\enge to the assessment lhrough

appeals before the Commissioner (Appeais) and the Hon'ble CESTAT'

Page 17 o{ 22
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5.9 It is undisputed that the goods in question have been sold. Further,

it is observed that the appellant had submitted Certilicate issued by C A

M/s A. R. PARMAR & CO. wherein it is certified that the appellant has paid

total customs duty inclusive of IGST on import purchase of the ship/vessel

lor breaking purpose, Bunker (Oil and Fuels), Stores, etc. It is further

ce:rtihed that we have checked the sales invoices as well as Financial

I-cdgcr Accounts and other records and certify that the appellant at the

time of import of the vessel has paid the customs duty on import of
ship/vessel and on the Bunker (oi1 and Fuels) has not been passed on to
the buyer of the goods or any other persons. He further certi{ied that the
amount refundable from the customs department have been shown in the
audited books of accounts for the financial year 2023-24 and un-audited
financial accounts for the year 2024'25 under the head orHER CURRENT
ASStrTS with Sub-Heading Balance with revenue authorities. That the
appellant has not debited the above customs Duty to the expenses in the
Profit and loss account and the same duty on import of ship/vesser and on
the Bunker (Oil and Fuels) has not been passed on to the buyer of the
goods or any other persons.

5. tO The details of Certificate dated 16.01.2025 issued by M/s A RParmar & Co C.A.
thble A above ,1S aS

, submitted along with appeal listed at Sr. No. 03 of

\/49 -87 89icu s/J MN /2025 -26

under

Page 18 of 22

clcirrly demonstrates that the assessment was never accepted as iinal by

thc appellant and remained under dispute throughout' In such

circumstances, the payment of duty cannot be treated as voluntary or

unconditional. The law is well settied that where duty is paid under a valid

and subsisting protest, the limitation prescribed under Section 27(1) of the

Customs Act, 1962 docs not apply The second proviso to Section 27(1)

expressly provides that the one-year time limit for frling a refund claim

shall not operate in cases where the duty has been paid under protest'

Accordingly, even assuming that the present refund claims were to be

examined under Section 27, tLIe exclusionary clause in the second proviso

squarely applies, thereby lifting the bar of limitation' The refund

application,therefore,cannotberejectedastime-barred,andtheclaim

must bc treated as filed within the permissible time under law'

5.8 Now in respect of merit of the case it is observed that the refund is

arising from the finalization of the provisional assessed Bills of Entry.

'lhus, there is no dispute regarding eligibility of the appeilant for refund on

merit. The only aspect which is required to be examined is whether the

appellant has crossed the bar of unjust enrichment.

ir



"-W3,ARparmar&Co
6th Ftoor, vi"if,rii ;;:artered Accountanr.s,

{;xyrfirt+::txr#r;w
ano,niso,r;);;;;;;i,'.!'if::;:f"::;:,f:i:#fii[*
We haue checked. their Books ,y o"".riio.,Za n""ora" of vessel"PERPLEX,,and. Biil of Enfu No.9129667 DT:_os/ t2/2018
That M/s. LEELA SHI\ REC1CLINC pVT LTD. hos paid rotalcusfoms duty of Rs. I j,6O,ZZ,290/ _ ,".r""i".'
';:#;, ;{ :r; :? ?:;; :, 

* 
" 

. ., o,i. i i i7\ it i::i;: . ff |*
Bunker (oit and. Fuets), 

"::rr,of 

the ship/uesset for a'"oxrng pur;f,u,

We haue checked_ the sales inuoices as weLl as Financial Le rTqerAccounts and other records and- certtfg that M/ s. LEELA GREEN srl,RECYCLING pVT LTD at th1 tt_me 
"f"iA.;; the uesset has paid thecustom.s dutg on tmport of shipT uesser ond. on the Bunker (o .ndFueb) has not been passed- on to the buger of the good.s or any otherpersons.

Thb certifbate js lssuecl at the request of the portu ancl to tLLe best of
our knowledge and beLief . "

5.11 M/s A R Parmar & Co., C.A., further issued another ccrl.iilcar.
dated 28.01 .2025 which is as under:

"We, A R Parmar & Co, Chartered Accountants, hauing add.ress at 6O5,

6th Floor, Victoia Prime, Near Vbtoria Park, Water Tank, Kaliabid.,

Bhaunagar-364o02 haue checked dulg audited financial accounts for
the FY-2O23-24 and un-audited financial accounts for the gear 2024-

25 of M/s. LEDLA GREDN SHIP RECYCLING PVT LTD. hauing office at

3rd Floor, B-Wing, Leela Efcee, Waghauadi Road, Bhaunagar-364OO2,

Bhaunagar and uorks at Plot No. 35, Ship Breaking Yard, Alang, Dist.

Bhaunagar.

And as per our certiJicate/ certificates doted 16/01/2025 AND

20/01/2025, I further certifg that the amount refundable from the

customs department haue been shoun in the audited books of

accounts for the financial gear 2O23-24 and un-audited financtal

accounts for the gear 2O24-25 under the head OTHER CURRE-,^\rT

ASSE?S with Sub-Heading Balance tuith reuenue authoities

at M/ S. LEELA GREEN SHIP RECYCLING PVT LTD has not debited

the aboue Custom.s Dutg to the expenses in the Profit and loss account

and the some dutu on import of ship/ uessel and on tl:'e Bunker (oLL

iIJ

*

s/49-87-89/CUS/JMN/2025-26
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and, Fuels) hrrs noL been passed on to the buger of the goods or any

rtther Persons

'this certificctte is tssued at the request of the parQl and' to the best of

our knotttledge and belief '"

5. 1 2 It is furthe r observed that earlier on similar is;sue the appeals filed

i;v the appeliants were rejected on the ground of un'iust enrichment lt is

lurther observed 1.hat the Hon'ble Tribunal, Ahmedabad, on appeal filed by

t hc appellants against the earher orders of the Commissioner(Appeai)' vide

linzLl order No I O875 11017 I2O25 dated 04 1 | '2025 has ailowed the

appcals filed by the shipbreakers / appellants, with consequential relief' on

identical issue holding that the bar of unjust-enrich'nent is not applicabie

1o them and to thr: contrary department has not brought any tangible

r:vicience to discharge the onus shifted on it. The relevant paras of the order

are as under:

I O. ThLs Court has considered the iual submissions. It finds that the

disputes at thts stage Ls onlg from the angle of as to whether unjust

enichment utiLl or utill not applg to the matter and uith its facfual
matrix?. It finds that from the table produced bg the appellant that the
pice at which the bunkers were sold bg the appellant u)as quite below
tl'te import pice/ ualue of the Bunkers on which the duty u_ras assessed
and paid. Therefore, the appellant haue claimed that theA haue not been
r:tten able to recouer full import price of the Bunkers on u,thich dutg utas
rrssessed and therefore there cannot haue been any question of

11. Further, the appellant states that theg duly produced. the certificate

11'1 Further despite it crearrg being ind-icated- that the same h..s not
been passed by compang to the bugers or ang other person and. same is
shoum as the Customs dutu receiuable account, no cogniz,ance of the
same was taken.

1 2 The Learned Aduocate at thi-s stage seeks to place reliance on
uarious case Lau.t as has been ind"icated. aboue to press the point that
uthen the appeL\ant hctd not been able to recouer from the buyers euen
the full import prtce of the bunkers on which d,ut11 utas assessed the
question of recouering the dutg assessed on such import pice d.id. not
ari-se. That the amount uas d.ebited. to expense in profit And- Loss
Account did not mean the incidence thereof was po.ssed. on to the bugers
tuhen the pice at uhich the bunkers were sold_ io the bugers, *o* 

"r.nless then in the import price on which the d_utg u-;as assessed.

s/49-87_89

recottering the duty cr.ssessed on such import pice.

1 il. Considered. Thi.s court finds force tn the releuance of cqse law cited

the goods.

by the appellant. In the

sold at price far less

peculiar situatbn of this ca.se

than the assessed ualues

when the good.sh.aue been euentuallg

201s (s47)
ThLs Court
ELT 637

partbularlg
(Tri- DeI.)

finds that this,
the matter o/ t3uszness

matter i_s couered.
of

Corporation Vs. C.C.E
LN

by

Neut Delhi
(Import And. General)
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majoritA uieul it 1,uqs n
that ts when c."rtr7iJ',",!^t:at 

th: soods impot

a$pute and same r*iT,I.,irolii"r)i,'lirted 
and sotd at a to's.s

,rx 
l ":r #i::: r 

" 
: ""r:yx i l,: 

y :r nxiii m i "i:iextra costfrom r;;::;.Durd'e.n 
shifted to reuenl

J aite d to ad u ance o n)*u ". 
b v p ro d u ci ns ;;;;1:" :: 

"::2*-'"",:;:3 :{certiJicate. 
- *''-- *ru euidence b rebul Chartcred Accountrtrtt s

13. 1 This Court finds rl"r rh: situation b no d.ifferent in this case.T!:r"n*,.the majoitg uieu.t of ,n" ."r". rcrZi,i,Jacb and circumstance of thi.s 
""..- ;;.* ;::ry"::":L:r\:1":.r::Accountant Certificate ni,""rtyieJ"Lr-,Xrii ,ne onus shift on thedepartment. Similar ui.ew also emerges from the

\';"::JYXXy;mottuoTcoi*i'io;;;;!ii;'*f #A?3:';::1
Equinoxsotuta;"Lii;;T?;;;;:;:{",:':"ff 

,,X,,{;Lj:f ;i;1,ELT sB6 (rn Ahd..) in the. matter .f ;;;;;; rnd.ia put Ltd vs. CCAhmedabad. This Bench has taken o ,i'*-'ino, euen prod.uction ofChartered Accountant Certifi_cate shifts the onus to the department.

13'2 This court Jinds that in instant case not only Chartered. Accountttnt
Certificate i.s on record certi[ainq the fact of not ]assing on the d.utg but
al.so additionally factum of sering berou.t'cost L arc, on record. which
has al'so been taken into cor.sideration by uarious jud.tciar rulings cited
bg the appellants as aboue, to hold. that ihi_s fact is enough to rebut the
presumptian of dutg hauing been pa.ssed,.

14. In uiew of the forgoing, it is clear that the oppellant haue procluced
enough euid.ence to indicate that the bar of unjust-enrichment is not
applbable to them and to the contrarA deportment has not brought ang
tangible euidence to di,schorge the onus shifted on it. In uieut of the

foregoing, appeals are allowable. Same are ollowed usith consequential

relief.

15. Appeals alloued with consequential relief.

5.13 In view of the above decision of the Hon'bie Tribunal, Ahmedabad it

is observed that in the present case also the C.A M/s A R Parmar & Co',

vide certificate, submitted along with refund application, certifred that the

amount refundable from the customs department have been shown in the

audited books of accounts for the financial year 2023-24 and un auclited

financial accounts for the year 2024-25 under the head oTHER CUIiRIINT

ASSETSwithSub.HeadingBalancewithrevenueauthorities.Thatthe

appellant has not debited the above Customs Duty to the expenses in the

profit and loss account and the same duty on import of ship/vessel and on

the Bunker (Oil and Fuels) has not been passed on to the buyer of the

oods or any other persons. Further the appellant has also submittcd C'A

cate dated 13.1 1.2025 wherein it is certified that the price at which

bunkers were sold by the said entity was significantly iower than the

port value oi bunker on which customs drrty was assessed and paid

v'
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Consequently, the appellant has not recovered the purchased price of the

bunkers, and therefore' there is no question of recovery of the duty so

asscssed. Further, he aiso certified that the appellant has not passed on

the burden of the duty paid on the bunkers to any buyer or third party'

'lhe frrm has borne the entire duty liability on its own'

5.14

'l'rib

In view ol the above, and following the decision of the Honble

unal, Ahmedzrbad, I am ol the considered view that the appellant have

prod.uced enough evidence to cross the bar c'f unjust-enrichment'

;\ccordingly, the appeals fried by the appellant are lia'llle to be allowed'

6. In view of the above, the appeals filed by the appeliant are allowed with

consequential relief.
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ste$sra/ INTENDENT

{tl-cr gat ( ,3rdtrardrd.
AHMEDABAD

COMMISSIONER (APPEALS)

CL STOMS. AHMEDABAD.

Dated 42.12.2025

h

lly [ie
CUSTOMS (APPEALS)'

sistered Post A.D.

F. Nos. S I 49 -87 - 89 I CUS/JMN/202 o-rr<;,

To,

1 M/s Le-ela Greenship Recycling pvt. Ltd.plot No. 35,
Alang Ship Breaking yard, Alang, Bhavnagar _ 364 Og1,

2. Shri Pankaj D. Rachchh, Advocate, p R Associatr:s
901-8, The Imperial Heights, 150 Feet Ring Road Rajkot - 360 001

to:

The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

The Commissioner of Customs, Customs (prev), Jamnagar.
The Deputy/Assistant Commissioner of Custorns, Customs Division,Bhavnagar.

Guard tr'ile

)
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