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This copy is granted free of cost for the private use of the person to whom it is issued

rt qtI1.rffiRqo*fud?;qmdt-s6nriq'rffi gsenerr€qqffi 3acdqtrqsordrdl-dltsqr

?:raffieffie€ a qfliheiErqqiqE'a/sTfisfrq
grwwfr urrrl ss<urf ,r{ft dHg{teruTqTa-f,{n-qilfr-rqo-aa.

(1)

( 3atfi qsrt Ec ),idfr qTrsq,

d){tcr{@ L962 El{T L29

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

tf)
(a) any goods exported

ts)
ernqrcartqlitftq3rnBaqresmitr-fliq-{qt \Rrrlfrqe{r{qTgfllTcqrir6tqr,ra3iEfBEqrd-e
Em-d.

qr{f,q qR{

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

fl) d}w{werfqfrcq, rsoz 3{+qI.IX

(.) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3

'rfr {ss&-srqffi Rilfl rrmrf,qw-+iqrft -q :

6ur

The revision application should be in such form and sha1l be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

,1870&-qE€.6 €f{qfr 1 A'
qft qi,ffi qsiffi:qnrcq.{fficraTft I

eEsIf{s 4

(a) 4 copies of this order, bearing Court Fee Stamp of paise hfty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(s) 4 qFdqi,SqdEfi qsIETqr?l[cr

(b)

rr) glrlaor&ftqqr+fiol + qfrqi

(c)

(s)

tftEfffier;qdtE,ots,aw,qdon{BB{q4ffifr3.r{t{3flile+s. 2oot-
( Fq\r+$ql{)qIa. 1 00 0 / - (sqgqoEsl{qH
1,futffi,€trqfua{Tar+ffi1.e{r{.0 ataqftqi.
qft{-o-,qiqFrqlqrq,flrqrrqffiT3fusqI\r6ffsqsflSotr+frtestsil-Fq+s.2oo
l- +ltrqft\rf,ons€erflq-ffisq-i-o. looo/-

&fut 19623{l€rftw',

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

F. No. S/49-227 lCUslMuNl2024-25

{,

2.

following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi rvithin 3 months from the

date of communication of the order.

FqftfuilqEfuaqlt{I/order relatins to :

aqrss$ettflrq{r(nrqft qd?tilfld{-@dTqdffi 3&rqrff .

(o)

K*!
4 copies of tJle Order-in-Origind, in addition to relevant documents, if aly lr},{ ffi:

4 copies of the Application for Revision.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under section 129 A(l) of the customs Act, 1962 in form

c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at the following

address :

f.

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

- and if it is more than one lakh rupees, the fee is Rs.1000/-.fees as Rs.200/
oq{g

r{rt{rSsIdrqlrld&-{rEi;E3{EITqI tqftptffi'es3{a' qrEdn-dqsordrdrfr*stltaatroemdd
-3G{{lqsYf$}C) g121 9olEm1 629 gorR{ftqccru-tr

dq-aq-{o{fl-m{-{q-f,fre3ffr-d aFrr"fufuedirawrilsqeltr€4lo-{irdqco'raVotClqr1-tr

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Beachoqq,qfM*ffia

2"d Floor, Bahumali Bhavan,

Ahmedabad-380 016

dt,3rdrrEl{l(-380016

3I{IR

c

qffi qt,{h'sffr R{d{-@Tdrrd+qtGc

t296 e{91 2EI{T TIdim{-ro.
o{dt{o

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

i962 shall be accompanied by a fee of -the Customs Act,
(6)

oqqiq-arc@

customs in the case to which the appeal relates is hve lakh rupees or less, one thousand

rupees;

alty levied by any officer ofwhere the amount of duty and interest demanded and pen

(ts )

where the amount of duty and interest demanded and penalty levied by any oflicer of

Customs in the case to which the apPeal relates is more than five lakh rupees but not

eeding fifty lakh rupees, five thousand rupees ;

(tl6Ylltt,qq.3rlqilfrd

Customs in the case to which the appeal relates is more than fifty lakh rupees' ten

thousand rupees

d and penalty levied by any oflicer ofwhere the amount of duty and interest demande

(E
10o/oloo/"

.rrdrsr'i!{,sdib-dfi ashqKde, 3rfff,{€Mrsrn I

{s

before wher t1dd dem aldcdoft o"/"1 the t!of tytle buTri alnshall Iiethi e paymenrdaSarnsappeal
lI1 tealoneheretcu I dispu1narc d typenaland al(ior pu pen tyty

(d)

L29
iIf,
gftl

3fiftdqtGfltfiq{fi-ltrg

(o)
(E)

6

(a) in an appeal for glant of stay or for rectiication of mistake or for any otlter purpose; or

made belore the Appellate Tribunal-Under section 129 (a) of the said Act, every applicatioo

(b) fo, restoration of an appeal or ajt applicat-ion shall be accoEpanied bY a fee of live Hundred ruPees
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ORDER.IN- APPDAL

shri vipin sharma, the then preventive officer, Mundra customs House,
currently posted at cGST, central Excise, surat commissionerate, surat
(hereinafter referred to as "the appelant"), has filed the present appeal in terms
of section 128 of the customs Act, 1962 against order-In-original No.
MCH/ADC/AK/ 129/2o24-2s dated 9o.o8.2o24 (hereinafter referred to as',the
impugned order") passed by the Additionar commissioner of customs, customs
House, Mundra, Kutch (hereinafter referred to as "the adjudicating authority,,).

2. Briefly stated, the facts of the case in brief are as follows:

2.1 Inteiligence

smuggling cartel

gathered by

was involved

DRI, Gandhidham,

the importation of

indicated that a
mis-declared and

1n

the

1n

prohibited goods, including e-cigarettes ald toys requiring BIS compriance, by
concealing them in consignments decrared as permissible items. The
investigation identified various importers involved i,, this racket, including
M/s. Aditi Trading Company (IEC No. AZHFIRO3ZTB).

2.2

Aditi
Based on this intelligence, two import consignments belonging to M/s.
Trading Company were investigated. One consignment, imported

container No. TEMU6643503, was covered by Bin of Entry No. 2013050 dated
30.O8.2022. The goods were declared as ,,Vegetable Slicer, Foot pump, Mobile
Holder, Hair Dryer" etc.

2.3 The Appeilant, Shri Vipin Sharma, was posted as a preventive O
Mundra SEZ at the material time. It is a matter of record that the Ap
had examined the said consignment in Container No. TEMU6643SO3.
examination order given by the Appraising Oflicer was to ,,Check the goods,
Inspect the lot. Check description, ety., w.r.t. Invoice and p/L.,, The Appellant
submitted an examination report stating: ,,Examined as per SEZ Norms,
Examined the goods. Inspected the Lot. Checked description, ety, w.r.t. Invoice
and P/L."

2.4 subsequently, the DRI conducted a re-examination/detailed examination
of the goods. It was found that apart from the declared goods, the container
concealed undeclared/mis-decrared items, including 3o,000 pieces of ,,Dancing

cactus (Toys)" and other items like smalr water bottles, which were not

rrp *

t
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declared in the Bill of Entry. The toys were found to be prohibited for import
due to non-compliance with
(Quality Control Order).

the Bureau of Indian Standards (BIS) norms

dt1

2'5 A Show cause Notice dated 31.0g.2023 was issued to the importer and
various persons' including the Appellant. The allegation against the Apperant
was that he failed to examine the goods properly despite directions, which led
to the clearance/attempted clearance of mis-declared and prohibited goods. It
was alleged that his negligence rendered the goods liabre for confiscation and
himself liable for penalty under Section 112(a) of the Customs Act, L962.

2'6 The Adjudicating Authority adjudicated the case vide the impugned order
wherein he observed that while the investigation agency DRI ,,failed to bring
forth the outright connivance of Shri Vipin Sharma,,, the Appellant had
submitted the examination report without due diligence and apprication of
mind. Consequently, he ordered as under:

(i) He imposed a penalty of Rs. 50,000/- on the Appellant under Section
112(a)(ii) of the Customs Act, 1962.

(iil He further imposed a penalty of Rs. 1 ,OO,00O/ - on the Appellant
under Section 1 12(a)(i) of the Customs Act, 1962.

eing aggrieved with the impugned order, the appellant has filed the present

a a1 contending, inter a1ia, as under:
n

The Appellant contends that the imposition of penalty under Section

112(a) is lega1ly unsustainable as there is no evidence of mens rea, connivance,

or deliberate abatement on his part. He relies on the Adjudicating Authority's

own finding in Para 26.I2(ivl of the impugned order, which explicitly states

that the DRI "failed to bring forth the outright connivance" of the Appellant.

The Appellant argues that without knowiedge or intent to smuggle, penal

provisions for abetment cannot be invoked against a customs officer performing

statutory duties.

3.2 The Appellant contends that he strictly followed the examination norms

prescribed for Special Economic Zones. He relies on Rule 75 of the sEz Ru1es,

2006, which stipulates that inward/outward movement sha1l be based on self-

declaration and that "no routine examination" sha1l be made unless specific

orders are obtained from the Development Commissioner or Specilied Officer.
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3.3 It is further contended that the examination order issued to him was

general in nature ("Check the goods' Inspect the lot' Check description' Qty''

w.r.t. Invoice and P/L") and did not contain specific instructions for 100%

examination or opening of all packages' He argues that he was not aware about

any speci{ic intelligence regarding the concealment of toys or mis-declaration in

the said consignment. He cites CBIC Circular No' 92/2000-Cus dated

2O.1I.2OOO, which prohibits routine examination of SEZ cargo at the gateway

port in absence of specilic intelligence or specific orders from the AC/DC'

3.4TheAppellantassertsthatassessing/examining35-40cbntainersaday
makes 1O07o examination of every package impossible and contrary to the

facilitation measures inherent in the SEZ scheme' Therefore' conducting

examination,,as per sEZ norms" was the correct procedure, and holding him

liab1e for goods concealed inside other packages is unjust and in violation of

the Rule 75 of SEZ Rules 2017 and Board's directions under circular 92 I2OOO'

Cus.

3.6 The appeliant, in support of his contentions, has relied on several

judicial precedents, including: Amritlakshmi Machine Works vs. Commissioner

of Customs (Import), Mumbai [2016 (335) E.L.T. 225 (Bom.)] regarding the

necessity oI mens rea for invoking Section 112(a); Shri C.S. prasad vs.

Additional Director General 12022 (11) TMI t237 - CESTAT Mumbail
concerning the jurisdiction of customs authorities over dereliction of duty by
officers; Amit Ghosh vs. commissioner of customs (preventive), Kolkata

[customs Appeal No. 75232 of 2022) regarding the protection under Section

Ltd. [HC-2019 (BOM)-
*.

*

PERSONAL HEARING:

4. Shri Ashok Israni, Consultant, appeared for the personal hearin
07.1r.2o25, on behalf of t].e appellant. He reiterated the submissions made
in the appeal memorandum and emphasized the Iinding of the Adjudicating
Authority regarding the absence of connivance.
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3.5 The Appellant also claims protection under Section 155 of the Customs

Act, 1962, arguing that his actions were performed in good faith in the

discharge of his official duty, and therefore, no legal proceeding (including

penalty) should lie against him.

155 of the Customs Act; and Minkart India pvt.

regarding the requirement of a speaking order.

on
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5. I have gone through the facts of the case available on record, the grounds
of appeal, submissions made by the appellant at the time of liling the appeal
and during the personal hearing, and the impugned order passed by the
adjudicating authority. The primary issue to be decided in the present appeal is
whether the imposition of penalties under section 112(a)(i) and 112(a)(ii) of the
customs Act, 1962 on the Appellant, a customs officer, is sustainable in law,
particularly in light of the finding by adjudicating authority that the DRI ,,failed

to bring forth the outright connivance,, of the Appellant.

5.1.1 I find considerable merit in this contention. A plain reading of section
112(a) indicates that it penalizes a person who does or omits to do an act which
renders goods liab1e to confiscation, or abets such an act. In the context of a
customs officer discharging statutory duties, penal liability under this section

rally necessitates a finding of conscious knowledge or active facilitation of

at Para 26.12(ivl, the

\,

offence (abetment). In the impugned order,

icating authority explicitly observed: " I find that the inaestigation
ncy DRI fatled to bring forth the outright connioo:nce of Shri Vtpin

Sharma ln relation to impugned goods." Despite this categorical finding

exonerating the appellant of connivance, the authority proceeded to impose

penalties based on a iinding of negligence. It is a settled legal principle, as held

by the Hon'b1e Bombay High Court in Amritlakshmi Mochine Works us.

Commissioner of Customs, that while the first part of Section 112(a) may

impose strict liability on the importer, its application to other persons (such as

officers or facilitators) requires the establishment of mens rea or knowledge.

Furthermore, the Hon'ble CESTAT (West Zonal Bench, Ahmedabad), vide Final

Order No. 13094-13108 12024 dated 05.12.2024, has categorically held that a

penalty under Section 112(a) of the Customs Act, 1962 is not sustainable in

e" or "reason to believe" that thethe absence of evidence establishing "knowled
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DISCUSSION AND FINDINGS:

5.1 The primary contention raised by the appellant is that the imposition of
penalty under section I r2(a) of the customs Act, 1962, is legally untenable
because the adjudicating authority itself recorded a {inding that there was no
"outright connivance" on his part. The appellant argues that Section 112(a)

requires mens rea (guilty mind) or active abetment, neither of which was
established.
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goods were liable to confiscation. Since the adjudicating authority has

acknowledged the absence of connivance, the essential ingredient for imposing

a penalty under Section 112(a) is missing.

5.2 The appellant has further argued that he performed the examination ln

accordance with Rule 75 of the SEZ Rules, 2006 and CBIC Circular No.

92l2OOO-Cus dated 20. 1 i.2000. He submits that in the absence of specific

intelligence and specific orders from the Development Commissioner or

Specified Officer or Assistant/ Deputy Commissioner, a lOOo/o examination of

SEZ cargo is not mandated, and clearances are primarily based on self-

declaration.

5.2.1 Upon perusal of the relevant rules and circulars, I find that Rule 75 of

the SEZ Rules indeed emphasizes that the movement of goods is based on self-

declaration and routine examination is not to be conducted unless specific

orders are obtained. The examination order issued to the appeliant was general

in nature-"Check the goods, Inspect the lot. Check description, Qty., w.r.t.

Invoice and PlL" -and did not contain any speciiic direction to open every

package or conduct a lOOok examination. The appellant submitted a report

stating, " examined as per SEZ Norms, Examined the goods. Inspected the Lot.

Checked description, Qty, w.r.t. Invoice and P lL ". In the absence of any

specific alert or intelligence shared with the officer at that time, limiting the

examination to a representative lot "as per SEZ norms" cannot be construed as

an act of abetment to smuggling or negligence of duty. Penalizing an officer for

not conducting a lOOok examination, when the governing circulars and rules

expressly discourage routine detailed examinatio

contradictory to the established legal framework.

n to facilitate trade, woul sii

^

+
5.3 The appellant has also ciaimed statutory protection under the pro

of Section 155 of the Customs Act, 1962, wlnicl, grants immuni
Government officers for acts done in "good faith" in pursuance of the Act.

5.3.1 Upon perusal of the relevant provision, I find that Section 1SS is
designed to protect officers from legal proceedings for actions taken in the

honest discharge of their duties. Given the adjudicating authoriez's own finding
that there was no connivance, it follows that the appellant's actions, even if
arguably negligent, were not malicious and fall within the ambit of ,,good

faith. ".

t!! *
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5'4 Finally, the appelant has argued that alregations of mere negligence or
dereliction of duty fall within the domain of disciplinary proceedings under the
ccs (conduct) Rules, rather than penar proceedings under the customs Act.

5.4.1 I agree with the submission that the customs Act, 1962, is not the
appropriate statute to punish a customs officer for administrative lapses or
negligence where no mens rea or abetment is proved. As held by the Hon,ble
CESTAT in Shri c.s. prasad, Shri yogendra singh Vs. Additional Director
General Mumbai Adj., (2022 (11) TMI t2ST _ Cestat Mumbai), charges of
dereliction of duty cannot be adjudicated in terms of the provisions of the
customs Act, 1962, and must be considered as per ccS Rures. since the
charge of "abetting" has not been sustained by positive evidence, and
connivance has been expressly ruled out by the adjudicating authority, the
imposition of a penalty under Section r12 for alleged negligence exceeds the
jurisdiction ofthe adjudicating authority in this context.

5.5 In view of the above, I find that the imposition of penalties on the
appellant is legally unsustainable. The findings of the adjudicating authority
suffer from a contradiction where the appellant is exonerated of connivance yet
penalized for abetment. The appellant acted within the framework of the sEZ
Rules and is entitled to the protection of Section 155 of the customs Act, 1962.

6. In light of the aforesaid lindings and observations, the impugned Order-

-Original No. MCH/ADCIAKI 129 12024-25 dated 3O.O8.2O24, passed by the

tional Commissioner of Customs, Customs House, Mundra, is set aside

as it relates to the imposition of penalties on the appellant, Shri Vipin

In

a.

1t

$rd e appeal filed by the Appellant, Shri Vipin Sharma, is allowed with

consequential relief, if any, in accordance with law.

lr"Yk
(AMIT

Commissioner (Appeals),
Customs, Ahmedabad

Date:21.O1.2026
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By Speed post /E-Mail

(1) Shri Vipin Sharma ,

( the then Preventive Officer at Mundra Customs House)

To,

CGST & CE Commissionerate, Surat.
( Email: -vipin. 920 1 3O@gmai1. com)

(2) Sai Tax Law, 4e Floor,
4D Square Ma11, Visat Gandhinagar Road,

Nr Visat Circle, Motera,
Ahmedabad-380O05
( Email-sitaxconsultant.org@gmail. com)

Copy to:
1. The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Mundra'

3. The Additional Commissioner of Customs, Custom House, Mundra'

4. Guard File.

+

+

:.J).

-d;

s
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