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U{I 5F ;TTII q6
TlqIE

This copy is granted free of cost for the private use of the person to whom it is issued

1962 Ur{I 129 (1) q?II

& qrq-d S sE-{ t 6t{ 6qft tq Bnt{r t oru-i 61 u*. ormd*fssntcr
o1 qrG' qfr aiflE d a rfifr 5 o=. u* vH-a1 tsfrrnt, f*rU7p6o
rrqsfrrrmtd11e qnf T{ffis1 err s'Trr6at
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Order relating to

Fq TIICT.

(a)

Til{Tq
etrtfi

t{R]I oflrrrd Er6{ (IET IEII qr{fr TI.fdI RIFI ITT ;I
rrgqrmqr 3Hrrf,q R{rq rR 3-drtqr+& ftq qffordqr{s-drt cqfiq{ qrsl{rrtrq
Rnq q-{ sf,rt rrg cl-m a1 crn fr o{tf}rd qrd t tr.ft d .

any goods loaded in a conveyance for importation into lndia, but which are not unloaded at
their place of destination in lndia or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the

uanti re uired to be unloaded at that destination
4 0a) sTtgEI X iT?fi 3I d-{qrlg a-6d{F5.

fr1 sr{rqrft

srur rlrl Tfrkl grFq rq( iilqr
gs-+1qrE61q[\rft oi-{ us t' rnq ffiE+a o-rrrqra der di qrBq :

The revision application should be in such form and shall be verified in such manner as may
be specified in the relevant rules and should be accompanied by:

g€,1870 q(H6.

(b)

(rr (

)6'( rrq 8r{sR Eg 4
qftqi ftm-+1\'oqfrfrTErfl qffqrqrmqE-ffifr-o-e drnfr{rilEq.
4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act. 1870.

)s( qKe e{erdr Tfiq 4

)u(

T
H

H

he duplicate copy of the T.R.6 challan evidencing payment of Rs.200l (Rupees two
undred only) or Rs.1,0001 (Rupees one thousand only) as the case may be, under the
ead of other rece pts, fees, fines, forfeitures and lvliscellaneous ltems being the fee

a Revision A lication lf the

I

(s(

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

(a)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

)TI(

(d)

rescribed in the Customs Act 1962 as amended for filin
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lny goods imported on baggage.

(q(

.3

I

f+frHur + fuq s{rtfi a1 + cftqi
(c) 4 copies of the Application for Revision.

F-/1000.

, qlqT
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r$Itr{irrEdz.
i on-ra

3ftIrdltsrdl {s
u-6qs ETf,I d d A Srlg-tr e{fuftqc rssz 61 ErtI 12s g (1) *. .vti-< ffi

fr.q a-.t frcr{w', tr*q sarc {-tr si't l-Er or B{fi-d s{fff,{ur *'wca Frsfrfud
qerr Grfi-ds-rss-eA

(b)

ln respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address.

Customs, Excise & Service Tax Appell
Tribunal, West Zonal Bench

ate 
l

l

2nd Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

srfltftqq, 1e62 qrrr 12s q (6) e{rfr{ , 1962 fr1 rrRr

12sg (1)& srfi-r srfi-s *'qrqffift{dEwdcv
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

q-dr gmqirnrrqr{ffi oqIGIAztI

vrnfl rrqr (g e1 T6'q rrEFH dr<r sqq d .lrf0-6 d d; (fl Eqr{ Fqq.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand

rupees

q qEob % 10 31il wsdr{@qr{@.qs{s'
q5 ft-sc fr t qT ?is &' v" r o 361 6*i w,v6r &-ro as fafl( i t.erfioreruiq.,nr

An appeal
demanded
in dispute.

against this order shall lie before the Tribunal on payment of 1O% of the duty

where duty or duty and penalty are rn dispute, or penalty, where penalty alone is

StkT uRr) 129 q TrTIffil{R
qA -6 d-d ont{r & ftq qr rrdM o1 gtrri }. ftS ql fraS.rrq sfrq{ }. ftS fuS
rIqt?rftm-:3{1r{I

)q (s{fi-f, qr qr}fi rn ET trf,Irqf{ }. ftq Ertrr ilrtc{ }. qTq FqA dtq S p1 Ew' rft
ridfrd+
Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for rest
Hundred ru

oration of an appeal or an applicalion shall be accompanied by a fee of five

amount of duty and interest demanded, fine or penalty levied js one lakh rupees or less, fees
as Rs.2O0l- and if it is more than one lakh ru ees, the fee is Rs.10001

frcrgff, &-fu sor<
orfrftq.rmlr{uT, qf}fr

Ew o i-o or
&fqfra

qqfr qffimd-dqrdr q+c Fs-d fr-cu.i?rt
go, 3{q.lIsr, 3r6q{IdK3800 1 6-

)s( s{ffq fr swfud qmd fr s6i frtm SqIE-cv- 3dtffirfr gm qirfi rrqr {ffi' .rfrs qnt a?rt

drrlrlrrr{IITs61qs-qqiq flr{Fqg qrass6q dd\rs 6sr{ s-qg.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

)s( srftd t TrEfud crc-A fr w6r frtfr SHI{_tr ifM ErrI qirn rrqr {@' sfrc qrq a?n

drnqr rrqr Ts a1 rtr-q qis drts Fqg fr B{Rr6 d afr_{ 5qd q{rs drs fr sifcrF c d d
qisEgE€qs

)TI(

(c)

)s(

(d)

ees.
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(a)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

6.
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ORDER IN APPEAL

lVl/s Tulsidas Khimji Pvt Ltd., Ashram Road, 313-314, Devanandan Mega

Mall, Opp Sanyas Ashram, Near M J Library, Ahmedabad- 380 009 ( herein after referred

as the appellant) filed appeal against the OIO No.: OIO No.:

138/ADC/ACC/OlOfirotkaal24-25 dt. 09.01 .2025 (hereinafter referred to as the

impugned OIO) passed by the Additional Commissioner, Customs, Air Cargo Complex,

Ahmedabad (hereinafter referred to as the adjudicating authority).

2. Brief facts of the case are that the appellant is a Custom Broker appointed

by l\//s Troikka Pharmaceuticals Ltd, Survey No.: 791 &792, f duka-Kadi, Sanand-Kadi

Road, Thol, Guajarat (hereinafter referred to as lmporter). The appellant filed Bill of Entry

No.: 2390140 dated 02.03.2024 at Customs, Air Cargo Complex, Ahmedabad on behalf

of the importer for the import and clearances of goods "Enoxaparin Sodium" ( hereinafter

referred to as the impugned goods). The imported goods classified under CTI 2942 0090

under the First Schedule to the Customs Tariff Act, 1975.

2.1 The importation and clearances of the impugned goods governed by the

provisions of the Drugs and Cosmetic Rules, 1945. The CDSCO (Central Drugs Standard

Control Organization), with reference to NOC, vide mail dated 04.03.2024 raised the

query that the shelf life of the impugned good is less than 60% and expiry as 4 years

instead of 3 years. As the importer obtained the NOC, approached to the office of the AC,

Customs, Air Cargo Complex, Ahmedabad with a request to permit re-export of the

impugned goods to its foreign supplier M/s Yantai Dongcheng Biochemicals Co Ltd.,

Ch ina.

2.2 A letter daled 12.04.2024 was written to the Assistant Drugs Control (l),

CDSCO, Ahmedabad by the AC, Customs, Air Cargo Complex, Ahmedabad to inform the

status of the NOC with respect to the impugned goods. ln response to the same, vide

letter dated 03.05.2024, it was informed that "with reference to the subject cited above

and after veification the shelf of product Enoxaparin sodium bearing ceftificate

No.240515/04779/84 dated 15.05.2024 received as of standard quatity is enclosed

herewith for your kind information and further necessary action in the matter please

confirmed the goods to be standard quality."

smetics Rules, 1945As per the provisions of the Rule 31 of Dru

Page 4 of 13
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no drug having less than Sixty percent (60%) of residual life period as on the date of

import shall be allowed for import by the Licensing authority. ln the present case, the

Assistant Drugs Control (l), CDSCO, Ahmedabad vide letter dated 03.05 2024 has

reported the shelf life of the subject imported product was found less than 60% and as

such the goods were prohibited as per Rule 31 of Part V of the Drugs and Cosmetics.

Rule 1945. Therefore, the importer has rendered the subject goods sought clearance

under Bill of Entry No. 2390140 dated 02.03.2024 liable for confiscation under Section

111 (d) of Customs Act 1962 for being imported in contravention of Rule 31 of Drugs and

Cosmetics Rules 1 945 and also liable under penal provisions under Section I 12 (a) (i) of

Customs Act 1962 for rendering goods liable for confiscation

2.4 The Customs authority under reasonable belief that the impugned goods

i.e. "Enoxaparin Sodium" sought clearance under Bill of Entry No. 2390140 dated

02.03.2024 were liable to confiscation under Section 111(d) of Customs Act 1962, the

impugned goods were placed under seizure under Section 1 10 of Customs Act 1962 vide

seizurememodated 05.06.2024.fhe importervide letter dated 15.07.2024 requested for

the provisional release of the impugned goods for re-export. The competent authority has

allowed provisional release of the goods, for the purpose of re-export only, subject to the

two conditions (a) Bond for the value of seized goods in proper format and (b) Bank

Guarantee equivalent lo 25% of the Bond amount. The importer submrtted (l) Notarized

Bond for the value of seized goods for an amount of Rs.42,00,0001in prescribed format.

(ii) Bank Guarantee equivalent lo 25%o of the bond value issued by Axis Bank Ltd CBB

Ahmedabad bearing the B.G. No. 15300100018479 dated 21 .08 2024

2.5 The appellant-customs Broker in the matter M/s Tulsidas Khimji Pvt Ltd 
'

has filed the present Bill of Entry No 2390140 dated 02.03.2024 for clearance of

"Enoxaparin Sodium for home consumption. The impugned goods have been imported

in contravention of the provision of Rule 31 of Drugs and Cosmetics Rules 1945. Thus,

appellant have abetted with import in rendering the goods liable for confiscation under

-:,, ,$eciion 111 (d) of Customs Act 1962 and have rendered themselves liable for penalty

'under Section 112 (a) (t) of Customs Act 1962.

'26 A Show Cause Nottce F.No.: ACC/ASST/AMND/BEl$5l2024 daled

10.06.2024 issued to the appellant under section 124 of lhe customsAct. 1962 proposing

penalty on the appellant under section 1 12(a) of the Customs Act, '1 962 for rendering the

impugned goods liable for confiscation. Simultaneously, a proposalfor confiscation of the

Page 5 of 13
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impugned goods under section I 1 1 (d) and penalty under section 1 12(a) of the customs

Act, 1962 was also made.

"l At the outset, it is submitted that the impugned order passed by the Additional
commissioner is beyond the show cause nolice and hence not iustainabte. tt is
submitted that the show cause notice in paragraph 4 specifica y states that Rute 31
gf_tlte Drugs and cosmetics Rutes, 194s prescribes ihat no drug having less than
60% shelf life as on the date of import is allowed to be imp6fted aid that the
appellant abetted with the importer in rendering the goods liable for confiscation
under .section 111(d) of the customs Act, 1962 inasmuch as the impofted goods
were impofted in contravention of the provisions of Rule 31 However, in the
impugned order the Additional commissioner while dealing with the submrssions of
the appellant in para 14 has referred to Rule 23 of the Drugs and cosmetics Rutes,
1945 along with fornt 10. The Additionat commissioner his hetd that the appellant
flled th.e- bills of entry on behalf of the impofter without insisting for impoft licence in
form 10 which was mandatory under Rule 23 of the Drugs ind cosmefics Rules.
1945 and hence it was a fit case for imposition of penatty-under section 112 of the
customs Act. 1962 There is a clear contradiction in between the proposal in the
show cause notice which was on the basrs of Rule 31 while ai thb nddrtionat
commissioner has referred to a complete different rule ie Rute 23 read with form 10
and has imporled new facts which were nowhere alteged in the show cause notice.
It is a settled legal position that the show cause notice is the foundation of a case
and nothing can go beyond the show cause notice The Hon'ble supreme couft has
in the case of M/s. Ballarpur lndustries Ltd reporled al 2007 (21s) ELT 4gg
categorically held that the show cause notice is the foundation of the matter of tevy
and recovery of duty and it yvould not be open for the deparlment to argue a case
leyond the show cause notice The Hon ble supreme couft has in tne riase or m)s.
Toyo Engineering lndia Ltd. reported at 2006 (201) ELT 513 has held that ihe
grounds which did not find mention in the show cauie notice cannot be argued by
the department and the depgrtment cannot travel beyond the scope of tie show
cause notice, The cESTAT Ahmedabad in the case of Ratnaveer precision
Engineering reported at 2023 (s) TMt 4g came to a conclusion that the ctaim of the
R.evenue that the adjudicating authority can classify the goods in a customs Tariff
Heading different from the one proposed in show cius" nloil"e, crnnot oeiiieptea.

.5

s;l

.,1
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2 7 The adjudicating authority, after following principles of natural justice,

passed impugned order confirming confiscation of the impugned goods under section

1 1 1(d) of the customs Act, 1962 and imposed fine of Rs. 4,00,000/- in lieu of confiscation

for the purpose of re-export, penalty on the exporter of Rs. 4,00,000i- under section

112(a)(l) of the customs Act, 1 962 and penalty on appellant-customs Broker of Rs.

4,00,000/- undersection 112(a)(i) of the CustomsAct, 1962.

3. Being aggrieved and dissatisfied with the impugned order passed by the

adjudicating authority, the Appellant have filed the present appeal dt. 28.02.202s on

05.03.2025. They have, inter-alia, raised various contentions and filed detailed

submissions as given below in support of their claims :
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Therefore, it is clear that no order could have been passed by invoking provisions
which were not mentioned in the show cause notice and by referring to new facts
which the appellant was never given a chance to address to. As a matter of fact, it
is nowhere the case of the department in the show cause notice that M/s. Troikaa
Pharmaceuticals Ltd were not ln possession of an impoft licence in form 10 which
was mandatory under Rule 23 of the Drugs and Cosmeflcs Rules, 1945. The limited
case as is evident from the show cause notice was that the imported goods did not
have a shell life of 60% which was required under Rule 31 of the Drugs and
Cosmefics Rules. 1945 and this was the only reason why confiscation of the goods
was proposed When there was no reference to Rule 23 or an allegation that M/s.
Troikaa Pharmaceuticals Ltd, were not rn possessio n of licence to impoi the goods,

the Additional Commissioner could not have referred to such presumption in order
to impose penalty on the appellant. As a matter of fact form 10 of the Drugs and
Cosmeilcs Rules only refers to licence for import of certain drugs, however form 10
nowhere refers to the residual shelf life of the product. Therefore, the reference to
form 10 read with Rule 23 is completely erroneous in the facts of the present case
inasmuch as fhe case booked against M/s Troikaa Pharmaceuticals Ltd was
regarding violation of Rule 31 and not Rule 23 read with form 10. Furthermore, the
Additional Commissioner has only recorded such finding on a presumption that the

appellant did not insist for a licence in form 10 which was mandatory under Rule 23
such finding is nowhere borne out of the record of the case or the show cause notice
and hence such presumption was completely unwarranted in facts as well as in law.

Therefore, the impugned order passed by the Additional Commissioner is beyond
the scope of the show cause notice and hence on such ground alone the impugned
order is liable to be set asrde in the interest of justice.

ll. lt is submitted that the impugned order passed by the Additional Commissioner
is ln gross violation of the principles of natural justice inasmuch as the Additional
Commissionereven after recording the submissions of the appellant in para 10(c)

has resorted b give findings in which he has not dealt with any of the submisslons
or case laws referred to by the appellant. As a matter of fact, para 14 of the

impugned order clearly reveals that no cogent evidence or reasons have been
asslgned as to how the appellant abetled with M/s. Troikaa Pharmaceuticals Ltd to
impoft drugs which had lesser than 60%o of residual shelf life. lt is nowhere stated in
the impugned order that the appellant was well aware that goods having residual
shelf life less than 60/o were being sent by the overseas exporter and that M/s

Troikaa Pharmaceuticals Ltd. had specifically informed the appellant that the goods

which were being impofted were having lesser than 60% of residual shelf life.

Therefore, the impugned order which does not deal with any of the submrssions
made by the appellant and as are recorded in para 10(c) ls rn gross violation of the
principles of natural justice and hence liable to be sel asrde.

lll. lt is submitted that in the impugned order the Additional Commissioner while
imposing penalty on the appellant has lost sight of the fact that even M/s. Troikaa

Pharmaceuticals Lld were not aware that the drugs with a shelf life lesser than 60ok

were sent by the overseas exporter ln the impugned order in para 2. the letter dated
03.04.2024 is reproduced and it is clear from this letter that M/s. Troikaa

Pharmaceuticals Ltd had themselves approached the office of lhe Asslslanl
Commissioner of Customs. Air Cargo Complex, Ahmedabad and informed them that
the overseas expofter were ready to accept the goods back as that did not know
about the rule of minimum requirement of 60% of shelf life and hence permission to
re-exporl the goods was sought. Furthermore, the Assistant Drugs Control Board
vide letter dated 03.05.2024 as reproduced in para 3. informed that the goods were

of standard quality. Therefore, evenwhen the goods had lesser than 60% shell life,

the goods were of acceptable standard quality Additionally, as per Rule 31 of the

Drugs and Cosmetlcs Rules the licensing authority could in exceptional cases allow
the import of drug having lesser shelf life, therefore, the imported goods were

P ag,e 7 oI 13
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restricted but not prohibited and hence the invocation of section 1 1 1 (d) was
completely erroneous. The Additional commissioner has not taken note of the fact
that the impugned goods were not prohibited and hence provisions of section 111id)
were not applicable and has also not taken note of the fact that the importer
themselves asked the Asslsianf commissioner. Air cargo comptex for permission
to re-export the goods because they do not comply with Rule 31 . The Additionat
commissioner hence falled to consider that the present one was not a case where
M/s. Troikaa Pharmaceuticals Ltd. had any mala-fide intention to impoft drugs which
were having less than B0%o residual shelf the and on the conirary thi original
importer le. Mis. Troikaa Pharmaceuticats Ltd. themsetyes asked foipermissiSn to
re-expott the goods. while considering such facts, it was clear that the appellant
had no_-role play in abetting the offence of trying to impoft goods wllh /ess tiin go%
shelf life inasmuch as the impofter themselvei had no suih intention to impoft the
goods with less than 60% shelf life had they known from the oyerseas expo,fter that
the goods were having iess than 60% shetf life. The impugned order hence does
not consider the correct facts and ls passed on assumpiiois and presumptions as
a evident on a perusal of paras 12. 13 and 14 and hence such impugned order is
not sustainable in the eyes of law.

lv- lt is a settled legal position that in absence of the knowtedge of any contravention
and when ln9re y2 no proof of wrongful intent, penatty undir section 112(a) of the
cusioms Act 1962 cannot be imposed. The Hon'bt6 Tribunat in the case'of M/s.
Lohia Travels & cargo repofted of 201s (B) TMt 141 has held that when there is no
evidence to establish that the cHA had any knowledge of the contravention, and
there was no evidence to establish the wroigfut intent, especially when a cHA has
bec_ome a pafty to fraudutent impoft un-knowingly, then no peiatty under section
1_1.2(a) can be imposed. The Hon'bre Tribunar- in the case of Mls. Mukherjee &
Alliances (lndia) Pvt Ltd. reported at 2020 (1) TMI 478 has held that when the cHn
does .not have prior information about the mis-declaration of a consignment, then
penalty under section 112 of the customs Act, 1962 cannot be ihposea. rne
Hon'ble Tribunal, Mumbai in fhe case of M/s savithi Jewellers pvt. Ltd, reported of
2020 (374) ELT 754 has herd^that when the department has not produced any
evidence to establish that the cHA had any knoitedge about mis diclaration, and
w.he1 th9 cHA has prepared documents in a bona-fide mainer based upon the
d.e.clgption made by the exporter, the cHA cannot be penalized under sections
11aQ and 114AA of the Customs Act. 1962. ln anoiher case of M/s. Apson
Enterprises reported at 2017 (3s8) ELT 817, the Hon'bte Tribunal. Mumbai has
again held that when the deparlment has nothing to show that the cHA was
concerned with or aware about the valuation of goodi, the cHA cannot be penalized
under section 114(m) of the customs. Act. i962. ln the case of Nirmal Kumar
Agarvval repofted at 2013 (298) ELT 133 the Hon'bte Tribunal has again hetd that
until and unless it is proven that the cHA was aware of the mis-decla'ration and the
ilgre.djen.ll of section 114(i) are comprete, no penarty can be imposed on the cin.
The Hon'ble Tribunal. chennai in the case of M/s. Mori*s shippiitg and rrading pavt.

Ltd. repofted at 2008 (227) ELT 577 has categoricalty held that {he customs iouse
agent.is not required to go into the authenticity oi the dectaration made by tie
ex.porter in the export documents and in absence of any evidence to show tn'at tne
cHA not only pafticipated in mis-dectaration, penalty inder section 114(ii) cinnot
\1iy11to1ed The department went in appeat' agaiist the decision of tie'noi;tte
cESrAr and the Madras High court in iis deciion reporied at 2o1s (317) ELT 3
has vide a detailed order confirmed the findings given'by the Hon,ble iioinit ana
has held that in absence of any positive evidenbe inat tne'cua was actualty inioied
in mis-declaration, penatty under Section 1 1 4 of the customs Act, 1g62 cannot be
tmposed

thThus
the C

e law about imposition of penalty on
was well aware and actually particip

lear tha
the mis

the CHA is very c
te

,!

5

t only when
-declaration

A

HA

4
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of goods or value, can the CHA be held accountable. Furthermore, it is also clear
that the CHA is not supposed to go into and verity each and every detail provided
by the exporter about description and value of goods. Therefore, the settled position

of law is that prior knowledge and intent is necessary for the purpose of imposing
penalty under Section 1 12 Since in the present case. lnere is no cogent evidence to

show that the appellant had any knowledge of the shelf life, the penalty under
Section 112(a) is not sustainable. Furthermore section 112(a) provides for penalty
on any person who in relation to any goods, does or omils to do any act which act
or omission would render such goods liable to confiscation under Section 111, or
abets doing or omission of such act. But the appellant has not done anything or
omitted to do anything which would render the goods in question liable for
confiscation. When Section 111 of the Act is not attracted in the present case the

whole basis for imposing penalty on the appellant would vanish. The appellant
furlher submits that there was no deliberate mis-declaration by the appellant in

respect of any other particular with the entry made under the Customs Act The order
of penalty on the appellant in this case by invoking Seclions 112(a) of the Customs
Act is therefore clearly without any justification

(!) The matter of penalty is governed by the principles as laid down by the Hon'ble
Supreme Couri in the land mark case of Messe rs Hindustan Steel Limited reported
in 1978 ELT (J159) wherein the Hon'ble Supreme Courl has held that penalty should

not be imposed merely because it was lawful to do so. The Apex Court has further
held that only in cases where it was proved that the assessee was guilty of conduct
contumacious or dishonest and the error committed by the assessee was not
banalide but was with knowledge that the assessee was required to act othervvise,

penalty might be imposed ln thls case no dishonest or contumacious conduct on the

appellants parl having been proved, even a token penalty would not be iustified in

the facts of the present case

V The impugned order passed by the Additional Commissioner is even othervvise

illegal, incorrect, without any justification and therefore, it is liable to be set aside."

4. Personal hearing in the matter was held on 24.12.2025, wherein Shri Amal

Dave, Advocate, attended personal hearing on behalf of the Appellant in virtual mode and

he reiterated the submissions made in appeal memorandum.

5. Before going into the merits of the case, it is observed from Form C.A.-'1

that the impugned order dated 09.01.2025 is shown to be received on 10.01.2025 and

the present appeal has been filed on 05.03.2025. Thus, the appeal has been filed with in

the normal period of 60 days prescribed for filing an appeal.

5.1 lt is further observed that the appellant, with respect to the payment of

mdndatary pre-deposit for filing appeal, has submitted that they have paid Rs. 30,0001
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vrde challan no.: 1 928865565 daled 28.02.2025 which fulfil the requirement of pre deposit

under the provisions of Section 129E of the Customs Act, 1962.

5 2 As the appeal has been filed within the stipulated time-limit under Section

128 of the customs Act, 1 962 and with fulfilling the requirement of mandatory pre-deposit

as per section 129E of the said Act, it has been admitted and being taken up for disposal.

one set of the appeal memorandum has fonrvarded to the adjudicating authority for

comments vide this office letter dated 03.04.2025, but no reply thereof has been received.

so, I proceed to decide the appeal on the basis of documents submitted by the appellant.

6. I have carefully examined the impugned order, the Appeal Memorandum

filed by the appellant, the written and oral submissions made during the course of

personal hearing, and the documents available on record. The issue that arises for

consideration in the present appeal is whether, in the facts and circumstances of the case,

the adjudicating authority was justified in imposing penalty under Section 1 12(a)(i) of the

Act, and whether such findings are legal, proper, and justified in light of the evidence

available on record.

6.'1 . lt is observed that the appellant was appointed by the importer to file Bill of

Entry No. 2390140 dated 02.03.2024 al Ait cargo complex, Ahmedabad for import and

clearance of goods namely "Enoxaparin Sodium" for home consumption. The import of

the said goods is governed by the provisions of the Drugs and cosmetics Rules, 1g45.

The matterwas referred to cDSCo for grant of No objection certificate (Noc). However,

cDSCO did not grant Noc on the ground that the residual shelf life of the imported goods

was less than 60% at the time of import. consequen y, the goods were held to be in

contravention of Rule 31 of the Drugs and cosmetics Rules, 1g45. The goods were seized

under Section 110 of the customs Act, 1962 vide seizure memo dated 0s.06.2024.

subsequently, the goods were provisionally released for re-export subject to execution of

bond and furnishing of bank guarantee. ln the instant case, the scN dated 10.06.2024

was adjudicated by the authority, who confirmed the allegations set out in the said notice.

ol At the outset, it is observed that the proposal in the Show Cause Notice was

tics Rules, 1945, on thelimited to the alleged violation of Rule 31 of the Drug san
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ground that the imported goods had residual shelf life of less than 60% at the time of

import. The role attributed to the appellant, being a Customs Broker, was that of abetment

in such import, thereby rendering the goods liable for confiscation under Section 111(d)

of the Customs Act, 1962 and attracting penalty under Section 112(a)(i) of the Act.

6.3 However, on perusal of the impugned order, with respect to the case of the

appellant, it is observed that the adjudicating authority has travelled beyond the scope of

the Show Cause Notice by invoking provisions of Rule 23 of the Drugs and Cosmetics

Rules, 1945 read with Form 10, and has held that the appellant failed to ensure that the

importer possessed a valid import licence. This ground was neither alleged nor proposed

in the Show Cause Notice. lt is a settled position of law that the Show Cause Notice is

the foundation of the case and no findings can be recorded beyond the allegations made

therejn. Therefore, the findings of the adjudicating authority on the basis of Rule 23 and

Form'10 are clearly beyond the scope of the Show Cause Notice and are not sustainable

in law.

6.4 Further, I find that the impugned order does not establish, with any cogent

evidence, that the appellant had knowledge of the alleged contravention relating to the

residual shelf life of the imported goods. There is no material on record to indicate that

the appellant was aware that the goods being imported had shelf life of less than 60% or

that the appellant had actively participated in or facilitated such import with any mala fide

intent. This clearly indicates absence of any deliberate intent on part of the appellant.

6.5 Coming to the role of the appellant, it is a settled legal position that a

Customs Broker acts on the basis of documents and declarations provided by the

importer and is not expected to independently verify technical parameters such as

residual shelf life of pharmaceutical products. ln absence of any positive evidence

establishing knowledge, involvement, or deliberate omission on part of the Customs

Broker, penalty under Section 112(a) cannot be sustained. lt is a well-settled principle

that penalty under Section 112(a) of the Customs Act, '1962 cannot be imposed in

absence of knowledge or deliberate involvement. ln Hindustan Stee/ Ltd. v. State of

Orissa, the Hon'ble Supreme Court held that penalty should not be imposed merely

, - -:: r.b.Ecause it is lawful to do so, and that it must be shown that the conduct was contumacious

5rlvt
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or dishonest Applying the ratio of this judgment, I find that no such conduct is attributable

to the appellant in the present case.

6.6 Further, the Hon'ble Tribunal in Lohia Travels & Cargo v. CC held that in

absence of evidence showing knowledge or involvement of the Customs House Agent,

penalty under Section 1 '12(a) is not sustainable. Similarly, in Mukherjee & Alliances (lndia)

Pvt. Ltd. v. CC, il was held that when a Customs Broker acts on the basis of documents

provided and has no prior knowledge of any violation, penalty cannot be imposed.

6.7 ln CC v. Moriks Shipping & Trading Pvt. Lfd , affirming the Tribunal's order,

it was held that a Customs Broker is not required to verify the correctness of every

declaration made by the importer and cannot be penalized in absence of positive

evidence showing involvement in the contravention.

6.8 ln the present case, I find that the appellant has acted in the normal course

of business as a Customs Broker and filed the Bill of Entry on the basis of documents

provided by the importer. There is no evidence on record to show that the appellant had

any role in determining or verifying the residual shelf life of the imported pharmaceutical

product, which is a technical parameter beyond the scope of routine Customs clearance

functions. lt is also pertinent to note that under Rule 31 of the Drugs and cosmetics Rules,

1945, the import of drugs with less than 60% shelf life is not absolutely prohibited, and

the competent authority has discretion to allow such imports in exceptional

circumstances. ln view of the above discussion, I find that the impugned order has been

passed on assumptions and presumptions without establishing any act or omission on

part of the appellant amounting to abetment. The essential ingredients required for

imposition of penalty under Section 1 12(a), namely knowledge and intent, are clearly

absent in the present case. Accordingly, I hold that the penalty imposed on the appellant

under Section 112(a)(i) of the customs Act, 1962 is not sustainable either on facts or in

law.

7. ln view of the foregoing discussion and findings, I hold that the impugned

order, with respect to the present appeal of the appellant, has been passed without

establishing any cogent evrdence of knowledge, intent, or active involvement on the part
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of the appellant, being a Customs Broker. I find that the essential ingredients required for

imposition of penalty under section 112(a)(i) of the customs Act, .1962 
are not satisfted

in the present case.

Accordingly, the penalty imposed on the appellant under section 1 12(a)(i) of the

customs Act, 1962 is hereby set aside. The appeal filed by the appellant is allowed, with

consequential relief, if any, as per law

^:,ts'

3 (Amit Gu
Commissioner (Appeals),

Customs. Ahmedabad

Date: 30.03 2026

*
*

F. No. S/49-309/CU -25

Bv email (as per Section 15 3 of the Cu stoms Act, 1962)

To,

M/s Tulsidas Khimji Pvt Ltd ,

Ashram Road, 313-314,
Devanandan Mega IMall,

Opp. Sanyas Ashram, Near M J Library,
Ahmedabad- 380 009

4. The Assistant Commissioner of Customs. Air Ca rgo Complex, Ahmedabad
(accusac q mail. com

info@tkol. in mktq@tkpl.in

Copy to:

1.The chief commissioner of customs Gujarat, custom House, Ahmedabad. lemail:
ccoahm-q ui@nic. in )
2.The Principal commissioner of customs, custom House, Ahmedabad. (email: cus-
ahmd-guj@nic.in rra-customsahd@gov.in )
3. The Additional commissioner of customs, Air cargo complex, Ahmedabad. (email
aircargo-amd@gov. in cus-ahmd-adj@gov.in)

5. Shri Amal Dave, Advocate on behalf of M/s Tutsidas Khimji pvt Ltd.,
( pa reshdave.lawver(Oomail. com )

6. Guard File.
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