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This copy-fs granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

ferfaa wwafRra amdzmorder relating to -

(@( N & ®U A MATTad PIg 7T .

(a) any goods imported on baggage.

(E( | HIRd H 3HTITd B g (B aTg A ATeT AT A HRA A S TTwod [T W IR 7
Y HI 9T 3N T VI W IR O & fore sriféra Arer 3aR 7 91 W) a1 39 T
R WX IdR T A1 &1 A7 & 3afdrg orer @ st gt .

any goods loaded in a conveyance for importation into India, but which are not unloaded at
(b) | their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the

| quantity required to be unloaded at that destination.

(T \;gnmwa{&‘rﬁm 1962 & ST X TUT 3T ¢ 18 ¢ g} & dga Yoo ot

(c) | Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

YA STde U7 TG [auael A [AATeE URey | Uvga ST aRT orad a=aia
TS wiig B et 3R 39 & |y ety srea gau g aifte

The revision application should be in such form and shall be verified in such manner as may
be specified in the relevant rules and should be accompanied by :

)& (| BIC BT TS, 1870 & AG 6.3 1 & it fulfka fbu 70 R 39 oy 31 4
wfaai, forge! v ufd & vary U9 Y =maTey g Rewe am g IRy .

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(| T axdTaT S SreTal Wiy ue S #Y 4 ki, afe 8

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any

)I( g?ﬁ&m%_mm%a?aﬁxtm

‘ (c) | 4 copies of the Application for Revision.

O QARIETUT SHTAGH QTR HRA B 1018 ATHINeS STUTTIH,) 1962 TUTHINRIT (F UIRE BT

wier Tt B gvs wadtek fafay wel & ofifd areft=r amar & & 9)-200 Fuw o @t
HTA (T1%)-/1000.359T T R AT( , star oY arwren €Y, @ el ywrar & yanfoe gam
&3 6.1 qhufaat .afe e A war sare, wvmar Tt d8 5 IRieit e ve wra ar
Gwma?ﬁﬁﬁuﬁw%mﬁa-fznoaﬁ?uﬁwm@rsrfﬁﬁii’rahﬂ'aasmﬁ
%-/1000.

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
‘ prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less, fees ‘
as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

A ¥ 2 % U Giud ATHAl & ST 30 ARTEl & WA 1 gfe HIS Afed 59 SR |
' 3B HeYH Hdl gl al d WAges ifufaw 1962 Y URT 129 € (1) & 3iefi= wid
J'\‘ﬁE:’. H Fmees, F=itg IaTe Yoo SR Fay &Y e sifevor & wwer FPafafaa
Ud R e HY qohd &

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address

,Ha1d I Yo d Jal o | Customs, Excise & Service Tax Appellate
fdifergeifareur, ufgHt &g dis Tribunal, West Zonal Bench .
TR Hiore, ggAmR Yad, Ree MRUTR | 2 Floor, Bahumali Bhavan,

, R4, HeHaEG380016- Nr.Girdhar Nagar Bridge. Asarwa,
b Ahmedabad-380 016 |

Hrarres JfUfas, 1962 T URT 129 T (6) & =, HATgew sifufaw, 1962 & uRT
129¢ (1) & 34eh= e & w1y Fufafes Yo doau g aifge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the |
Customs Act, 1962 shall be accompanied by a fee of -

)
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(a)

where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand |

rupees;

JE(

it & wrafa A | oei fedt Whes feRT gRT T a1 Yo SR AT U
YT YT <8 1 IHH UiY 4R EUY A S gl dAfh vl vure a3 sifus F gl
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where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

mﬁmﬁamﬂmmﬂmaﬁmﬁmmwwﬁmw
TRIIGT 7191 68 S ¥hH UdTH oG 09U ¥ 3 8 a1 & g9k $UL.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten thousand
rupees

gﬂm%rﬁb& mm{Ul%WlﬂTﬂ’mw$ % .]OMWW‘GETWHTW@

e AE TS T % 10 3€1 HA W, 581 Had ¢ fdare § 8, 3die @1 SImg|
An appeal against this order shall lie before the Tribunal on payment of 10% of the duty_"

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is |
in dispute.

ST SIS T URT) 129 T (F ot ordiel i< & §Hel R Ueld onded
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal- |
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) far restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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ORDER IN APPEAL

M/s Tulsidas Khimji Pvt Ltd., Ashram Road, 313-314, Devanandan Mega
Mall, Opp. Sanyas Ashram, Near M J Library, Ahmedabad- 380 009 ( herein after referred
as the appellant) fled appeal against the ©OIO No.. OIO No.:
138/ADC/ACC/OIO/Troikaal/24-25 dt. 09.01.2025 (hereinafter referred to as the
impugned OIlO) passed by the Additional Commissioner, Customs, Air Cargo Complex,

Ahmedabad (hereinafter referred to as the adjudicating authority).

2. Brief facts of the case are that the appellant is a Custom Broker appointed
by M/s Troikka Pharmaceuticals Ltd, Survey No.: 791 & 792, Taluka-Kadi, Sanand-Kadi
Road, Thol, Guajarat (hereinafter referred to as Importer). The appellant filed Bill of Entry
No.: 2390140 dated 02.03.2024 at Customs, Air Cargo Complex, Ahmedabad on behalf
of the importer for the import and clearances of goods “Enoxaparin Sodium” ( hereinafter
referred to as the impugned goods). The imported goods classified under CTl 2942 0090
under the First Schedule to the Customs Tariff Act, 1975.

2.1 The importation and clearances of the impugned goods governed by the
provisions of the Drugs and Cosmetic Rules, 1945. The CDSCO ( Central Drugs Standard
Control Organization), with reference to NOC, vide mail dated 04.03.2024 raised the
query that the shelf life of the impugned good is less than 60% and expiry as 4 years
instead of 3 years. As the importer obtained the NOC, approached to the office of the AC,
Customs, Air Cargo Complex, Ahmedabad with a request to permit re-export of the
impugned goods to its foreign supplier M/s Yantai Dongcheng Biochemicals Co Ltd.,
China.

2.2 A letter dated 12.04.2024 was written to the Assistant Drugs Control (1),
CDSCO, Ahmedabad by the AC, Customs, Air Cargo Complex, Ahmedabad to inform the
status of the NOC with respect to the impugned goods. In response to the same, vide
letter dated 03.05.2024, it was informed that "With reference to the subject cited above
and after verification the shelf of product Enoxaparin Sodium bearing Certificate
No.240515/04779/84 dated 15.05.2024 received as of Standard quality is enclosed
herewith for your kind information and further necessary action in the matter please
confirmed the goods to be standard quality."

s
"

2.3 As per the provisions of the Rule 31 of Drugs.and-Cosmetics Rules, 1945,

/

-
hars B
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no drug having less than Sixty percent (60%) of residual life period as on the date of
import shall be allowed for import by the Licensing authority. In the present case, the
Assistant Drugs Control (1), CDSCO, Ahmedabad vide letter dated 03.05 2024 has
reported the shelf life of the subject imported product was found less than 60% and as
such the goods were prohibited as per Rule 31 of Part V of the Drugs and Cosmetics.
Rule 1945. Therefore, the importer has rendered the subject goods sought clearance
under Bill of Entry No. 2390140 dated 02.03.2024 liable for confiscation under Section
111 (d) of Customs Act 1962 for being imported in contravention of Rule 31 of Drugs and
Cosmetics Rules 1945 and also liable under penal provisions under Section 112 (a) (i) of

Customs Act 1962 for rendering goods liable for confiscation.

2.4 The Customs authority under reasonable belief that the impugned goods
i.e. "Enoxaparin Sodium" sought clearance under Bill of Entry No. 2390140 dated
02.03.2024 were liable to confiscation under Section 111(d) of Customs Act 1962, the
impugned goods were placed under seizure under Section 110 of Customs Act 1962 vide
seizure memo dated 05.06.2024. The importer vide letter dated 15.07.2024 requested for
the provisional release of the impugned goods for re-export. The competent authority has
allowed provisional release of the goods, for the purpose of re-export only, subject to the
two conditions (a) Bond for the value of seized goods in proper format and (b) Bank
Guarantee equivalent to 25% of the Bond amount. The importer submitted (i) Notarized
Bond for the value of seized goods for an amount of Rs.42,00,000/-in prescribed format.
(i) Bank Guarantee equivalent to 25% of the bond value issued by Axis Bank Ltd. CBB
Ahmedabad bearing the B.G. No. 15300100018479 dated 21.08.2024

2.5 The appellant-customs Broker in the matter M/s Tulsidas Khimji Pvt Ltd.,

has filed the present Bill of Entry No 2390140 dated 02.03.2024 for clearance of

"Enoxaparin Sodium for home consumption. The impugned goods have been imported

in contravention of the provision of Rule 31 of Drugs and Cosmetics Rules 1945. Thus,

appellant have abetted with import in rendering the goods liable for confiscation under

| '_:'Sééti'on 111 (d) of Customs Act 1962 and have rendered themselves liable for penalty
under Section 112 (a) (i) of Customs Act 1962.

: 26 A Show Cause Notice F.No.. ACC/ASST/AMND/BE/85/2024 dated
10.06.2024 issued to the appellant under Section 124 of the Customs Act, 1962 proposing
penalty on the appellant under section 112(a) of the Customs Act, 1962 for rendering the

impugned goods liable for confiscation. Simultaneously, a proposal for confiscation of the

\
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impugned goods under Section 111(d) and penalty under section 112(a) of the Customs

Act, 1962 was also made.

2.7 The adjudicating authority, after following principles of natural justice,
passed impugned order confirming confiscation of the impugned goods under section
111(d) of the Customs Act, 1962 and imposed fine of Rs. 4,00,000/- in lieu of confiscation
for the purpose of re-export, penalty on the exporter of Rs. 4,00,000/- under section
112(a)(i) of the Customs Act, 1962 and penalty on appellant-Customs Broker of Rs.
4,00,000/- under section 112(a)(i) of the Customs Act, 1962.

3. Being aggrieved and dissatisfied with the impugned order passed by the
adjudicating authority, the Appellant have filed the present appeal dt. 28.02.2025 on
05.03.2025. They have, inter-alia, raised various contentions and filed detailed

submissions as given below in support of their claims -

“I At the outset, it is submitted that the impugned order passed by the Additional
Commissioner is beyond the show cause notice and hence not sustainable. It is
submitted that the show cause notice in paragraph 4 specifically states that Rule 31
of the Drugs and Cosmetics Rules, 1945 prescribes that no drug having less than
60% shelf life as on the date of import is allowed to be imported and that the
appellant abetted with the importer in rendering the goods liable for confiscation
under Section 111(d) of the Customs Act, 1962 inasmuch as the imported goods
were imported in contravention of the provisions of Rule 31 However in the
impugned order the Additional Commissioner while dealing with the submissions of
the appellant in para 14 has referred to Rule 23 of the Drugs and Cosmetics Rules,
1945 along with form 10. The Additional Commissioner has held that the appellant
filed the bills of entry on behalf of the importer without insisting for import licence in
form 10 which was mandatory under Rule 23 of the Drugs and Cosmetics Rules.
1945 and hence it was a fit case for imposition of penalty under Section 112 of the
Customs Act. 1962 There is a clear contradiction in between the proposal in the
show cause notice which was on the basis of Rule 31 while as the Additional
Commissioner has referred to a complete different rule ie Rule 23 read with form 10
and has imported new facts which were nowhere alleged in the show cause notice.
Itis a settled legal position that the show cause notice is the foundation of a case
and nothing can go beyond the show cause notice The Hon'ble Supreme Court has
in the case of M/s. Ballarpur Industries Ltd reported al 2007 (215) ELT 489
categorically held that the show cause notice is the foundation of the matter of levy
and recovery of duty and it would not be open for the department to argue a case
beyond the show cause notice The Hon ble Supreme Court has in the case of M/s.
Toyo Engineering India Ltd. reported at 2006 (201) ELT 513 has held that the
grounds which did not find mention in the show cause notice cannot be argued by
the department and the department cannot travel beyond the scope of the show
cause notice, The CESTAT Ahmedabad in the case of Ratnaveer Precision
Engineering reported at 2023 (5) TMI 48 came to a conclusion that the claim of the
Revenue that the adjudicating authority can classify the goods in a Customs Tariff
Heading different from the one proposed in show cause notice, cannot be accepted.
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Therefore, it is clear that no order could have been passed by invoking provisions
which were not mentioned in the show cause notice and by referring to new facts
which the appellant was never given a chance to address to. As a matter of fact, it
fs nowhere the case of the department in the show cause notice that M/s. Troikaa
Pharmaceuticals Ltd were not in possession of an import licence in form 10 which
was mandatory under Rule 23 of the Drugs and Cosmetics Rules, 1945. The limited
case as is evident from the show cause notice was that the imported goods did not
have a shell life of 60% which was required under Rule 31 of the Drugs and
Cosmetics Rules. 1945 and this was the only reason why confiscation of the goods
was proposed When there was no reference to Rule 23 or an allegation that M/s.
Troikaa Pharmaceuticals Ltd, were not in possession of licence to import the goods,
the Additional Commissioner could not have referred to such presumption in order
to impose penalty on the appellant. As a matter of fact form 10 of the Drugs and
Cosmetics Rules only refers to licence for import of certain drugs, however form 10
nowhere refers to the residual shelf life of the product. Therefore, the reference to
form 10 read with Rule 23 is completely erroneous in the facts of the present case
inasmuch as the case booked against M/s Troikaa Pharmaceuticals Ltd was
regarding violation of Rule 31 and not Rule 23 read with form 10. Furthermore, the
Additional Commissioner has only recorded such finding on a presumption that the
appellant did not insist for a licence in form 10 which was mandatory under Rule 23
such finding is nowhere borne out of the record of the case or the show cause notice
and hence such presumption was completely unwarranted in facts as well as in law.
Therefore, the impugned order passed by the Additional Commissioner is beyond
the scope of the show cause notice and hence on such ground alone the impugned
order is liable to be set aside in the interest of justice.

Il. It is submitted that the impugned order passed by the Additional Commissioner
is in gross violation of the principles of natural justice inasmuch as the Additional
Commissionereven after recording the submissions of the appellant in para 10(c)
has resorted to give findings in which he has not dealt with any of the submissions
or case laws referred to by the appellant. As a matter of fact, para 14 of the
impugned order clearly reveals that no cogent evidence or reasons have been
assigned as to how the appellant abetled with M/s. Troikaa Pharmaceuticals Ltd to
import drugs which had lesser than 60% of residual shelf life. It is nowhere stated in
the impugned order that the appellant was well aware that goods having residual
shelf life less than 60% were being sent by the overseas exporter and that M/s
Troikaa Pharmaceuticals Ltd. had specifically informed the appellant that the goods
which were being imported were having lesser than 60% of residual shelf life.
Therefore, the impugned order which does not deal with any of the submissions
made by the appellant and as are recorded in para 10(c) is in gross violation of the
principles of natural justice and hence liable to be set aside.

ll. It is submitted that in the impugned order the Additional Commissioner while
imposing penalty on the appellant has lost sight of the fact that even M/s. Troikaa
Pharmaceuticals Lid were not aware that the drugs with a shelf life lesser than 60%
were sent by the overseas exporter In the impugned order in para 2. the letter dated
03.04.2024 is reproduced and it is clear from this letter that M/s. Troikaa
Pharmaceuticals Ltd had themselves approached the office of the Assistant
Commissioner of Customs. Air Cargo Complex, Ahmedabad and informed them that
the overseas exporter were ready to accept the goods back as that did not know
about the rule of minimum requirement of 60% of shelf life and hence permission to
re-export the goods was sought. Furthermore, the Assistant Drugs Control Board
vide letter dated 03.05.2024 as reproduced in para 3. informed that the goods were
of standard quality. Therefore, evenwhen the goods had lesser than 60% shell life,
the goods were of acceptable standard quality Additionally, as per Rule 31 of the
Drugs and Cosmetics Rules the licensing authority could in exceptional cases allow
the import of drug having lesser shelf life, therefore, the imported goods were

L
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restricted but not prohibited and hence the invocation of Section 111(d) was
completely erroneous. The Additional Commissioner has not taken note of the fact
that the impugned goods were not prohibited and hence provisions of Section 111/d)
were not applicable and has also not taken note of the fact that the importer
themselves asked the Assistant Commissioner. Air Cargo Complex for permission
to re-export the goods because they do not comply with Rule 31. The Additional
Commissioner hence falled to consider that the present one was not a case where
M/s. Troikaa Pharmaceuticals Ltd. had any mala-fide intention to import drugs which
were having less than 80% residual shelf the and on the contrary the original
importer le. Mis. Troikaa Pharmaceuticals Ltd. themselves asked for permission to
re-export the goods. While considering such facts, it was clear that the appellant
had no role play in abetting the offence of trying to import goods with less than 80%
shelf life inasmuch as the importer themselves had no such intention to Import the
goods with less than 60% shelf life had they known from the overseas exporter that
the goods were having less than 60% shelf life. The impugned order hence does
not consider the correct facts and is passed on assumptions and presumptions as
a evident on a perusal of paras 12. 13 and 14 and hence such impugned order is
not sustainable in the eyes of law.

IV. Itis a settled legal position that in absence of the knowledge of any contravention
and when there is no proof of wrongful intent, penalty under Section 1 12(a) of the
Customs Act. 1962 cannot be imposed. The Hon'ble Tribunal in the case of M/s.
Lohia Travels & Cargo reported of 2015 (8) TMI 141 has held that when there is no
evidence to establish that the CHA had any knowledge of the contravention, and
there was no evidence to establish the wrongful intent, especially when a CHA has
become a party to fraudulent import un-knowingly, then no penalty under Section
112(a) can be imposed. The Hon'ble Tribunal in the case of M/s. Mukherjee &
Alliances (India) Pvt. Ltd. reported at 2020 (1) TMI 478 has held that when the CHA
does not have prior information about the mis-declaration of a consignment, then
penalty under Section 112 of the Customs Act, 1962 cannot be imposed. The
Hon'ble Tribunal, Mumbai in the case of M/s Savithri Jewellers Put. Ltd, reported of
2020 (374) ELT 754 has held that when the department has not produced any
evidence to establish that the CHA had any knowledge about mis declaration, and
when the CHA has prepared documents in a bona-fide mariner based upon the
declaration made by the exporter, the CHA cannot be penalized under Sections
114(i) and 114AA of the Customs Act 1962. In another case of M/s. Apson
Enterprises reported al 2017 (358) ELT 817, the Hon'ble Tribunal. Mumbai has
again held that when the department has nothing to show that the CHA was
concerned with or aware about the valuation of goods, the CHA cannot be penalized
under Section 114(m) of the Customs. Act. 1962. In the case of Nirmal Kumar
Agarwal reported at 2013 (298) ELT 133 the Hon'ble Tribunal has again held that
until and unless it is proven that the CHA was aware of the mis-declaration and the
ingredients of Section 114(i) are complete, no penalty can be imposed on the CHA.
The Hon'ble Tribunal. Chennai in the case of M/s. Moriks Shipping and Trading Pvt.
Ltd. reported at 2008 (227) ELT 577 has categorically held that the customs house
agent is not required to go into the authenticity of the declaration made by the
exporter in the export documents and in absence of any evidence to show that the
CHA not only participated in mis-declaration, penalty under Section 114(ii) cannot
be imposed. The department went in appeal against the decision of the Hon'ble
CESTAT and the Madras High Court in its decision reported at 2015 (317) ELT 3
has vide a detailed order confirmed the findings given by the Hon'ble Tribunal and
has held that in absence of any positive evidence that the CHA was actually involved
in mis-declaration, penalty under Section 114 of the Customs Act, 1962 cannot be
imposed

Thus the law about imposition of penalty on the CHA is very clear that only when
the CHA was well aware and actually participated.#y.facilitating the mis-declaration
AR

A
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of goods or value, can the CHA be held accountable. Furthermore, it is also clear
that the CHA is not supposed to go into and verily each and every detail provided
by the exporter about description and value of goods. Therefore, the settled position
of law is that prior knowledge and intent is necessary for the purpose of imposing
penalty under Section 112 Since in the present case. Inere is no cogent evidence to
show that the appellant had any knowledge of the shelf life, the penalty under
Section 112(a) is not sustainable. Furthermore section 112(a) provides for penalty
on any person who in relation to any goods, does or omils to do any act which act
or omission would render such goods liable to confiscation under Section 111, or
abets doing or omission of such act. But the appellant has not done anything or
omitted to do anything which would render the goods in question liable for
confiscation. When Section 111 of the Act is not attracted in the present case the
whole basis for imposing penalty on the appellant would vanish. The appellant
further submits that there was no deliberate mis-declaration by the appellant in
respect of any other particular with the entry made under the Customs Act The order
of penalty on the appellant in this case by invoking Sections 112(a) of the Customs
Act is therefore clearly without any justification

(i) The matter of penalty is governed by the principles as laid down by the Hon'ble
Supreme Court in the land mark case of Messers Hindustan Steel Limited reported
in 1978 ELT (J159) wherein the Hon'ble Supreme Court has held that penalty should
not be imposed merely because it was lawful to do so. The Apex Court has further
held that only in cases where it was proved that the assessee was guilty of conduct
contumacious or dishonest and the error committed by the assessee was not
banalide but was with knowledge that the assessee was required to act otherwise,
penalty might be imposed In this case no dishonest or contumacious conduct on the
appellants part having been proved, even a token penalty would not be justified in
the facts of the present case

V The impugned order passed by the Additional Commissioner is even otherwise
illegal, incorrect, without any justification and therefore, it is liable to be set aside.”

PESONAL HEARING:-

4. Personal hearing in the matter was held on 24.12.2025, wherein Shri Amal
Dave, Advocate, attended personal hearing on behalf of the Appellant in virtual mode and

he reiterated the submissions made in appeal memorandum.

DISCUSSION & FINDINGS:

5. Before going into the merits of the case, it is observed from Form C.A.-1
that the impugned order dated 09.01.2025 is shown to be received on 10.01.2025 and
the present appeal has been filed on 05.03.2025. Thus, the appeal has been filed with in

the normal period of 60 days prescribed for filing an appeal.

51 It is further observed that the appellant, with respect to the payment of

mandatary pre-deposit for filing appeal, has submitted that they have paid Rs. 30,000/-

\_
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vide challan no.: 1928865565 dated 28.02.2025 which fulfil the requirement of pre deposit
under the provisions of Section 129E of the Customs Act, 1962.

52 As the appeal has been filed within the stipulated time-limit under Section
128 of the Customs Act, 1962 and with fulfilling the requirement of mandatory pre-deposit
as per Section 129E of the said Act, it has been admitted and being taken up for disposal.
One set of the appeal memorandum has forwarded to the adjudicating authority for
comments vide this office letter dated 03.04.2025, but no reply thereof has been received.

So, | proceed to decide the appeal on the basis of documents submitted by the appellant.

6. I have carefully examined the impugned order, the Appeal Memorandum
filed by the appellant, the written and oral submissions made during the course of
personal hearing, and the documents available on record. The issue that arises for
consideration in the present appeal is whether, in the facts and circumstances of the case,
the adjudicating authority was justified in imposing penalty under Section 112(a)(i) of the
Act, and whether such findings are legal, proper, and justified in light of the evidence

available on record.

6.1, It is observed that the appellant was appointed by the importer to file Bill of
Entry No. 2390140 dated 02.03.2024 at Air Cargo Complex, Ahmedabad for import and
clearance of goods namely “Enoxaparin Sodium” for home consumption. The import of
the said goods is governed by the provisions of the Drugs and Cosmetics Rules, 1945.
The matter was referred to CDSCO for grant of No Objection Certificate (NOC). However,
CDSCO did not grant NOC on the ground that the residual shelf life of the imported goods
was less than 60% at the time of import. Consequently, the goods were held to be in
contravention of Rule 31 of the Drugs and Cosmetics Rules, 1945, The goods were seized
under Section 110 of the Customs Act, 1962 vide seizure memo dated 05.06.2024.
Subsequently, the goods were provisionally released for re-export subject to execution of
bond and furnishing of bank guarantee. In the instant case, the SCN dated 10.06.2024

was adjudicated by the authority, who confirmed the allegations set out in the said notice.

6.2 At the outset, it is observed that the proposal in the Show Cause Notice was
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ground that the imported goods had residual shelf life of less than 60% at the time of
import. The role attributed to the appellant, being a Customs Broker, was that of abetment
in such import, thereby rendering the goods liable for confiscation under Section 111(d)

of the Customs Act, 1962 and attracting penalty under Section 112(a)(i) of the Act.

6.3 However, on perusal of the impugned order, with respect to the case of the
appellant, it is observed that the adjudicating authority has travelled beyond the scope of
the Show Cause Notice by invoking provisions of Rule 23 of the Drugs and Cosmetics
Rules, 1945 read with Form 10, and has held that the appellant failed to ensure that the
importer possessed a valid import licence. This ground was neither alleged nor proposed
in the Show Cause Notice. It is a settled position of law that the Show Cause Notice is
the foundation of the case and no findings can be recorded beyond the allegations made
therein. Therefore, the findings of the adjudicating authority on the basis of Rule 23 and
Form 10 are clearly beyond the scope of the Show Cause Notice and are not sustainable

in law.

6.4 Further, | find that the impugned order does not establish, with any cogent
evidence, that the appellant had knowledge of the alleged contravention relating to the
residual shelf life of the imported goods. There is no material on record to indicate that
the appellant was aware that the goods being imported had shelf life of less than 60% or
that the appellant had actively participated in or facilitated such import with any mala fide

intent. This clearly indicates absence of any deliberate intent on part of the appellant.

6.5 Coming to the role of the appellant, it is a settled legal position that a
Customs Broker acts on the basis of documents and declarations provided by the
importer and is not expected to independently verify technical parameters such as
residual shelf life of pharmaceutical products. In absence of any positive evidence
establishing knowledge, involvement, or deliberate omission on part of the Customs
Broker, penalty under Section 112(a) cannot be sustained. It is a well-settled principle
that penalty under Section 112(a) of the Customs Act, 1962 cannot be imposed in
absence of knowledge or deliberate involvement. In Hindustan Steel Lid. v. State of
Orissa, the Hon'ble Supreme Court held that penalty should not be imposed merely

—because it is lawful to do so, and that it must be shown that the conduct was contumacious
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or dishonest. Applying the ratio of this judgment, | find that no such conduct is attributable

to the appellant in the present case.

6.6 Further, the Hon'ble Tribunal in Lohia Travels & Cargo v. CC held that in
absence of evidence showing knowledge or involvement of the Customs House Agent,
penalty under Section 112(a) is not sustainable. Similarly, in Mukherjee & Alliances (India)
Pvt. Ltd. v. CC, it was held that when a Customs Broker acts on the basis of documents

provided and has no prior knowledge of any violation, penalty cannot be imposed.

6.7 In CC v. Moriks Shipping & Trading Pvt. Ltd., affirming the Tribunal's order,
it was held that a Customs Broker is not required to verify the correctness of every
declaration made by the importer and cannot be penalized in absence of positive

evidence showing involvement in the contravention.

6.8 In the present case, | find that the appellant has acted in the normal course
of business as a Customs Broker and filed the Bill of Entry on the basis of documents
provided by the importer. There is no evidence on record to show that the appellant had
any role in determining or verifying the residual shelf life of the imported pharmaceutical
product, which is a technical parameter beyond the scope of routine Customs clearance
functions. Itis also pertinent to note that under Rule 31 of the Drugs and Cosmetics Rules,
1945, the import of drugs with less than 60% shelf life is not absolutely prohibited, and
the competent authority has discretion to allow such imports in exceptional
circumstances. In view of the above discussion, | find that the impugned order has been
passed on assumptions and presumptions without establishing any act or omission on
part of the appellant amounting to abetment. The essential ingredients required for
Imposition of penalty under Section 112(a), namely knowledge and intent, are clearly
absent in the present case. Accordingly, | hold that the penalty imposed on the appellant
under Section 112(a)(i) of the Customs Act, 1962 is not sustainable either on facts or in

law.
7. In view of the foregoing discussion and findings, | hold that the impugned

order, with respect to the present appeal of the appellant, has been passed without

establishing any cogent evidence of knowledge, intent, or active involvement on the part
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of the appellant, being a Customs Broker. | find that the essential ingredients required for
imposition of penalty under Section 112(a)(i) of the Customs Act, 1962 are not satisfied
in the present case.

Accordingly, the penalty imposed on the appellant under Section 112(a)(i) of the
Customs Act, 1962 is hereby set aside. The appeal filed by the appellant is allowed, with

consequential relief, if any, as per law.

(Amit Guptay—"
Commissioner (Appeals),
Customs, Ahmedabad

AL
F. No. S§/49-309/CUS/AHD/2024-25 Date: 30.03.2026

By email (as per Section 153 of the Customs Act, 1962)

To,

M/s Tulsidas Khimji Pvt Ltd.,

Ashram Road, 313-314,

Devanandan Mega Mall,

Opp. Sanyas Ashram, Near M J Library,
Ahmedabad- 380 009

info@tkpl.in mkta@tkpl.in

Copy to:

1.The Chief Commissioner of Customs Guijarat, Custom House, Ahmedabad. (email:
ccoahm-guj@nic.in )

2.The Principal Commissioner of Customs, Custom House, Ahmedabad. (email: cus-
ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Additional Commissioner of Customs, Air Cargo Complex, Ahmedabad. (email:
aircargo-amd@gov.in cus-ahmd-adj@gov.in)

4. The Assistant Commissioner of Customs, Air Cargo Complex, Ahmedabad.
(accusacc@gmail.com

5. Shri Amal Dave, Advocate on behalf of pys Tulsidas Khimji Pvt Ltd.,

( pareshdave.lawyer@gmail.com )
6. Guard File.
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