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, loo cft ss qm t ffi sq*rr + fts gK fr ei
orfr fuqr rrfl t.

l

ETrfi

'1'his <:opy is grarrlcd I'rcc of (:osl lor thc privatc usc of thc pcrs

is rssucd.

mqr{.tr erltftqc rgez of urtl 12e d d trl (qql iffiFr & eiff

qclg rrg ftqatr +

Payment oI drawback as providcd in Chapter X of Customs Act, 1962 and
the rulcs madc thcrcundcr.
g-{S&rq on}fi q-{ €m fttmr*fi fr frf{Ec qrsq fr

on to whom it

2

I

(s(

(q( qr{d fr errcna's-{+ eq frd mrq fr drdr rrqr +fu-c qr{fr rftroq

eII;r tr{ sart q rrq cIeI qT Bq rl<rdr Rrrq qr ts-dlt qr+ &- frq 3tfferil

me sart q qr+ q{ qT Bq rnrdr prFr rrt c-drt .rq qrd fr1 qrrr fr 3{ilfkd

rndfr6-ffd
any goods loadcd in a convcyance for importation into India, but which are

not unloadcd at thr:ir placc oldcstination in India or so much of the quantity
of such goods as has not bccn unloadcd at any such destination if goods

unloadcd at such destination are short of thc quantity required to be

unloadcd at t.hat. dcstination.

ftq1Effi 3dtfrqq, ts62 b r{tsrq x dql Bir+'

d-ilfr {ffi qrqfr fr1 sf{rqlft.

b

(17 (

3 g-qfr 6-{;rI

(6)

ftrfrb c.ffirfd r€-+1 qiq +t qrqrft efrt c-s &' ffiq ffifua trnErkr

ri6n d+ qGq 
,

Thc rcvisron appliczrtion should be in such form and sha1l be verified in such
manncr as rnay bc spcr:ifir:d in thc rclcvant rules and sh:u1d be accompanied
by:

qff \'€,1870 b lr{ s.e 3t-Cqff 1 b
Es sfre{r o1 a qflilqi, ftffi+1 \'s qft C q-{rq i-S Eft qrqrerq $o' fr-6-c

Grn fr{r qrtrq.

(a) 4 copics of this ordcr, bcaring Court Fce Stamp of paise fifty only in one
copy as prescribcd under Schedule 1 item 6 of the Court Fee Act, 1870.

(t{) gtrr& qffifr 3ftfl(Il qItI {d jatcl #}-;
(b) 4 copies of thc C)rde r in-Original, in addition to rclevant documents, if any

flD &fuT
-b ftq snaEq 6t 4 ,ftqi

(") 4 copies of thc Application for Revision.
--.,1
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qIII q6

Frsfdfua *m & qm-d *. serq fr 6lt qfr {s snecI t errq 6
ofl-dd q-f,qw 6-{-dr A d fs entq frt qrfr a1 drfts t s c-fii b 3rf,t

erq-i sRrdu€gffi tfuo 1ort6+ ricfruql, fff, {Trtrq, (TrqE frurrr) ds(
{Ff, r{ ftd 61 g-{tterur vr}6< u-ga o-t c-o? B.

Under Scction 129 DD(1)of thc Customs Act, 1962 (as amended), in respect

of the following cat.cgorics of cases, any person aggrieved by this order can

prefer a lRevision Application to The Additional Secretary/Joint Secretary

(Revision Application), Ministry of Finance, (Department of Revenue)

Parliamcnl. Strcct, Ncw Dclhi within 3 months from thc datc of

communication of thc order.

Frgfrfud wwfud s{rk/<)rd". rclaring to :

+i-s e Fq fr ofl-qrfud at{ rTre.

any goods imporl.cd

ITq 3ITITR

(")

(r:)



(d)
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(TI)
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(s) &rur fltR 6.-{i e frc mmutr iifrrftTq, 1962 G?n risir€ro nl
eifr trf kd ats d cr;q rfr{, ots,su-s,q6fr sfu ft BE c-d }. sft { & s{rft{ s{rilr

fr r. zooz-5qg d ifl qr4qr F.1000/-(Fqg \rfi 6-s1-q qn l, frsr .lft qIEEr d, fr
sK fud Urrdn & rcrFrs. Terr{ A.rfR.6 fr1 A ufu . qR {ffi , 

qrrfl rrqr qrq,
vrnql rrqr es qff rrRr iiT Fqq \rfi drcr qr ss$ o-c d d tS otl b sq d
E.zoor- ofu qR \16' ff{r fr rfgfi d fr q;ts tr; sq C r. r ooor-

The duplicate copy of the 1'.R.6 challan evide ncing payment of Rs.20O/
(Rupees two Hundred only) or I{s.1,000/- (Rupecs one thousand only) AS

the case may be, undcr the Ilcad of othcr rcccipts, lccs, fincs, lorlciturcs 
]

and Miscellaneous Items being thc lce prcscribcd in the Customs Act, 1962
(as amended) for filing a Rcvision Application. If thc amount of duty and
interest demandcd, fine or pcnalty levicd is onc lakh rrlpees or lcss, fccs as

Rs.200/- and if it is morc than onc lakh rupccs, thc fcc is Rs. 100O/-.

crftq qfud qTqTil *'.lrcnr orq qm-d & TrEl-{I fr4 T(H. z qfr 6T{
ark gs o{rtcr fr *n-f,d rrf,qw o.rfrr d d a Sqr{-tr ffift+{ 1e62
qff tnn 12e g (1) & ottfi-< qYC fr q.-: d frqrVco, A.*q sdrl.l {ffi
ofu +{r e-r orffd odY{r{ur & scH ffifraa qa qr crftd 6-r R-f,e t
In respect of cascs other than these mentioned under item 2 above, any
person aggricved by this ordcr can filc an appcal undcr Section 129 A(1) of
the Customs Acl, 1962 in form C-A.-3 beforc thc Customs, Bxcise and

Service Tax Appellatc 'lribunal at thc following addrcss :

tsEr( {@ E $41 Customs, Excise & Service Tax

rft6 Appellate Tribunal, West Zonal
Bench

or qfrfuq.yfq-+rur, qfH etfiq

qsfr riF-f,, Egcld

fi{rcrrn g-d, 3fiIrrdl

380016

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmcdabad 380 016
_.1 ... -.
iis q rer t orfi-+, tril{_tr aiftttuic,
o{ftd }- srq ffiR+a Ew. €cr di

F+z
3€q-ilqr(

ffcrgtr otftftqc, 1e62 a1 qrtT

1eG2 fr1 Er{I 12e g (r) &' 3{tft{
qrtrq-

lJirder Section 129 A (6) of the Customs Act, 1962 an appeal under Section

1r9 A (1) of the Customs Act, 1962 shall be accompanicd by a fee of -

rrftd A swfud qrtrA fr s6i ffi fiqrgtr r{Rrorfr ERr qirn .tqr {-tr
eilr qrq dqT Trrrqr rrrfi (g +t ro.c qYq drts Fqg rn c-{r$ 6-c d d
ctr'ElrR r'.qg.

whcre thc amount of duty and intcrcst dcmandcd and pcnalty lcvied by any

officer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupees;
qmd fr q-6i fu-{ti Sq{-@ r{Rrorff grtr qFrI rrqr {iff-

ofu qrq dqT trrnqr rrrfi (s qff {6q qiq drs puq i odYfi d afr-{
ffi u-uru drcs * eil0-o c d d; qiq Etrrt tqg
where the amount of duty and intcrcst dcmanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than

five lakh rupees but not cxcceding lifty lakh rupccs, fivc thousand rupees ;

q6r mcr{-tr B{Rmrff grtr qlrn rr{n {w
silt qrq irur trqrqr rrrfl (g a1 roq siIRI tlr€{ gqq fr e{rso d fr;
(tI EEr{ Sqg.

(a)

l
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(c)

whcrc thc amollnt of duty and intcrest dcmandcd and penalty levied by any

ofllccr of Customs in thc casc 1.o which the appcal rclates is more than fifty

lakh rupccs, tcn thousand ruPccs

Es rlra{ e fa-dd erFroruT A qTHi, q.it ru Eo S z, 16 qq16-Gw,q-di{imql

Vo fi.i,is fdqio d t, qr es * z I o .rrar oG qt, sdi &-o-d {s B-d'r{ q t, 3{ffd rcl
qlqrrff 

I

An appcal aga inst this order shall lic bclorc the Tribunal on paymcnt of 10%

f thr: duty dcmandcd whcrc duty or duty and penalty are in dispute, or

pcnalty, wherc pcnalty alonc is in dispute .

SikI G{fqft{rqalurur l2e (g) +o,rf,,fd TICHENr{
q1- (6) T1o. r{re{r b fts qr rrsM o1 guRA &. ftqcr furft rrq u-d.n-{&ftq
fogrrgvfl-o, - 3{?lfl (1g) .:rfi-sqr eirileqq-ro-r q-srq-d-{ e ftS erq-r er}fi &
€Tq {qA qfu d qr qo rfr rier dA {rBS
Undcr scction 129 (a) of thc said Act, cvcry applicatron made before the

Appl.llalc'l'ribt Inal'

(a) in an appcal lor grant of stay or for rcctification o l mistake or for any

other purposc; or

(b) for rcstoratron ol an appcal or an application shall bc accompanied by a

lec of fivc ilundrcd rupecs.

(q)

(d)

o

6
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1. Brieffacts ofthe case

1.1 M/s R.L. Kalthia Ship Breaking Ftt. Ltd., Plot No. 19, Ship Breaking yard,

Alang, Bhavnagar (herein after referred to as thc,,Appcllant for the sake of

brevity) has filed the present appeal against C)rder-l n-Original No. 564/CUS

REF 12024-25 dated 1 6.05.2025 (here in aftcr referred to as the ,,impugned

order") issued by the Assistant Commissioner, Customs Division, Bhavnagar

(herein after refcrred to as thc "Adjudicating Authority).

1.2 The Appellanl. had rmportcd a ve sscl MV CI-ORISII-VEII for brcaking up/

recycling at Plot No. 46, Ship ltccycling Yard Alang, Ilhavnagar and had filed

self-assessed Bill of Entry No. 704692) dar.cd 12.O1.2022 unclcr scction 46 of

the Customs Act, 1962.

1.3 There were some dispute with regard to assessmcnt of customs duty of the

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) containcd in Bunker 'lanks

inside/ outside thc engine room of the vcssel. Importer claimed that Fuel and Oil

contained in Bunker Tanks insidc/ outsidc thc engine room ofthe vessel was to

be assessed to duty under CTH 89O8 along with the vessel. However, the

Department, was of the view that Fuel and Ojl contained in Bunker Tanks were

to be assessed to duty under respective C'l'H of Chaptcr 27 and accordingly thc

bill of cntry was assessed to duty of Rs. 2,88,97,127 I .'l'hc tlill of Entry was

assessed provisionally for want of original documents.

1.4. Hon'ble CESTAT, Ahmedabad vide its ordcrs A/ 11792-11851 /2022 dated

17.1O.2022/01.12.2022 has held that thc oil contained in thc tsunkers Tanks in

the engine room of the vcssel is to be assesscd to duty undcr CTH 8908, along

a (3{ th the vesscl coming for breaking up. Furthcr, in adhcrcncc to aforesaid ordcr

n'ble CESTAT, it has been decided by thc Assistant Commissioner, Customs

ion, Bhavnagar in Final Assessment Ordcr No. 1079 12631159/SBYl2024-

*
ted 11.O9.2024 that Bunkcr'l'anks containing oil arc to bc trcatcd as part

essel's machinery and thc Oils containcd in thcm arc to bc classificd undcr

CTI-I 8908 along with thc vcsscl, as covcrcd undcr para 2(b) olcircular no.37 196

Cus Datcd 03.07.1996. 'l'hc bill ol cntry was finally asscsscd to duty of Rs.

2,88,37,O13/- vidc Final Asscssment Ordcr No. 1179/2698153/SF3Y/2024 25

dated 13.1 1 .2024 passcd by thc Assistant Comrnission<:r Oustoms Drvision,

Bhavnagar.

l.t
t!.
I !;,
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1.5 Consequent to Final Assessment Ordcr No. 1179 12698153 ISBY /2024-25

dated 13.1 1.2024 passed by the Assistant Commissioncr, Customs Division,
!



Bhavnagar, the Appcllant lilcd a rcfund claim of Rs. 60,115/-/- under Section

25 ol thc Customs A<:1, 1962

1.6 '1'hc Adjudicating Aulhority obscrvcd that the Appellant had Iailed to prove

thc incidcncc of customs duty has not bccn persscd on to any other person and

this thc Adjudicaling Autl-rority vidc thc impugncd ordcr sanr:tioned the refund

r;f Rs. 17,6>51 / in tcrrns o: Scction 2-/ ol lhc Customs Act, and crcdited thc same

to Consumcr Wclfarc l"und.

1.7 Bcing aggricvcd by thtt impugncd ordcr, thc Appellant preferred the present

appcal.

2. Ground of Appeal submitted by the Appellant

2.2 Thc Appcllant hrrthcr submittcd that in pursuancc of ',hc abovc rcfcrred

sct.tlcd case law as rcfrrrrcd in t.hc rcfund application, 1.1-rc Appcllant had

pr<:sr:nlcd a rclund claim undcr rr:lcrcncc in rcspcct of thc paid up more basic

customs duty undcr t hc provision ol Scction 27 of the Custorns Act, I962. The

act of crcditing thc sanclioncd rr:fund amount in to thc so called Consumer

Wcllarc Fund ol 1.hc dcparl.rncnt is not gcnuinr: and r:orrcct. Irfact the Appcllant

had sold or:1 tLrr: rlisg;i.rtr:<1 sloc:k oi' bunkcrs at vory lcss pnct-' prcvailing at thc

t.irnc and salc/rcrnoval of disputcd bunkcrs and too, bcfcrc stating of hot

brcaking activitics upon thc vcsscl undcr rcfcrcncc. 'l'hc Appcllant had sold out

the disputed stock of bunkcr undcr covcr ol various Sales Invoices which had

bccn issucd at thc vcry lcss pncc l.han considercd thc sarnc at thc tirne of

provisional assossmcnl. of thc bill of cntry. 'l'his lact is truc and correct on the

very ground that in tho prcsont casc the questiori of importing; the concept of as

to why the sanctionc:d rcfund artount should not credttcd in to the Consumer

Wellare l,'und. Is not. <:oming in to pir:turr: rcad with Scction 27 read with the

arnr:ndcd Scc. wilh cffr:r:l frr>rn 31-O3.2O17.

2.3 The Appcllant furthcr submit.tcd thal. thc whole purchase price of the ship

under refcrcncc herd ncvcr becn incrcasc dccrcase at any stage i.e. either at the

time of Provisional Asscssment or making the Final Assessment on the very

],

\i t
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2.1 Thc Appcllant submitted that it is admitted lact that the above rcferred

Final Assessmcnt had bccn made in pursuance of above referred order passed

by lJon'blc Tribunal, Ahmcdabad rn thc casc of M/s. Navyug Ship Brcaking Co.

v/s Commissioncr of Customs, Jamnagar (Prcv.). Thc Hon'ble Tribunal in their

abovc referred ordcrcd has clearly hcld that the above referred disputed stock of

bunkers was/is classifiablc undcr provisions of Chapter Heading No. 8908

instead of under Chaptcr Sub Hcading No. 2710 of thc Customs Tariff Act, 1975.
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ground that the purchase price/ transaction valuc as considered b.y the

department had not eithcr decrease or increasc so far as the transaction of the

vessel under reference has been made in US Dollar as agreed upon in the above

referred MOA. But, wrongfully and without proper interpretation of law, the

sanctioned refund claim has becn wrongfully crcditcd in to thc so called wcllare

Fund. The Adjudicating Authority has also crrcd in not disclosing the Accountrng

Head of crediting such sanctioncd rclund amount in so callcd Wclfarc Fund.

2.4 The Appellant furthcr submittcd that thc grounrl considcr for crcditing in

to the We lfarc Fund appcars to havc be cn consi<lcr/ takcn in pursuance of thc

respective assesscd to lncome Ta-x Rcturn. 'I'his Incomc'l'ax li<_.run is not directly

nexus with the credittng such sanctioncd refund amount in to thc so callecl

Welfarc Fund. 'l'hc Appcllant had sold out thc disputcd stock of bunkcr at vcry

low price and "this pricc" is thc dirt:ct ncxus wrth thc crcditing such sanctioncd

refund amount in the abovc Wclfarc Fund. 'l'his Wclhrrc Irund has a spccial

character in undcrstating of conccpt of crcdil.ing in to so callcd Wcllarc l.-und

and having no ncxus with thc prcscnt rclund clarm lbr t.his conl.cntion your

Appellant fully appriscd that in thc prcscnt casc, thc conocpt of crediting such

sanctioned refund amount appears not to havc bccn 1ruc, corrcct and genuine

but imported without any authonty of law. 'l'his gross Incomc 'lax valuc is

nothing but pcrtarning to "Commcrcial Ilusincss" carncd out by thc Appellant in

or in rclation to thc cnds of salcs of such goods in thc opcn markct.

making credit of the sanction rcfund amount to thc Wclfarc Irund rcad with such

pt oltransaction value. From thcse submissions, r1. is clcarly cstablish your

ant had not collccted the incidcncc of duty from such purchascr of the

tcd stock of bunkeis which had bccn startcd to salc in to the local market

fulfilling the provisions of Scction 46 of thc Customs Act, 1962. Therefore,

the act of Adjudicating Authority in crcditing thc sanctiont:d rcfund amount in

to the so called Wclfarc Fund is not true corrcct and propcr but to bc sct asidc.

On thc contr.lry, thc Adjudicating Aulhority has lailcd 1o disclosc t.hc matcrial

direct corroborative evidcnccs to sustain thc gcnuincncss of thc making of F inal

Assessment so far as the issuc of wrongful making such sanctioned rcfund

,(}

,t

\lis
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2.6 Thc Appellant further submitted that the departmcnt had also erred in

making Provisional Asscssment by wrongfully convcrting such irrelevant value

of the bunker in US Dollar at thc time of making Provisional Assessment and

accordingly "not nexus with thc calculation of such rcfund amount" and this

calculation of in Rupees was also inclusivc of the purchascd price of thc ship.

This irrelevant price in US Dollar appears to have bccn wronglully considered in

amount in to the so called Wellarc lrund/Account.
I



2,7 'lhc Appcllant. filrthcr submittcd that thc appointcd CheLrtcrcd Accountant

has clcarly ccrtificd vjdc L:is Ccrt.ilicatt: datcd 17.O3.2025 (hcrr:inaftcr rcfcrrcd as

Anncxurc I'l) thal no1 rto such incidr:ncc of duty covcrcd undrlr thc rcfund claim

undcr rt:fcrcrtr:c not ttavc r<:c<tvcrcd from tht: Costumcrs rcad wilh provisions of

Sr:ction 27 (2) ol lht'. (lust.oms ,\cl , 1962. ['-urthcr, on pcrusal ol thc sales invoiccs,

i1. is clcarly bt-'en found l.hat your appcllant had sold out disputcd stock of bunker

at vcry less pricc than thc so calicd "transaction valuc" considcrcd / asccrtaincd

by thr: Assessing Ofhc:cr without disclosing such matcrial cvidenccs. Bcforc:

passrng thc impugncd ordcr, thc Ad.judicating Authorit.y has not given any

opportunily to br: hc:rrd in pcrson to thc Appcllant and passcd the impugned

ordcr as 'cx-partc' . 'l'hc <:opit:s ol such salcs invoicc arc cnclosed hcrewith to as

Anncxurc I, collccl ivt:ly.

2,8 'l'hc Appcllant t:li<:rl on thc following <:ital.ions :

(i) 20 i5 (327) LtL'l 13 (Mad); Commissioncr of C. Ex., Chcnnai-I,

(ti) 2017 (348) Itl,l' Sli7 ('l'ri. Ohcnnai); Mcnnekcs Elcctric India P. Ltd. v/s

Commissioncr of Cus.. Chcnnai-ll.

l'his sel.tlcd i:asc law ma-r,krndly bc considcr<:d whilc rnterpreting thc question

ol unjust t:nrichrncnl in as much as qucstion of supplying copy of salcs invoice

in rcspcct ol disputcd stock ol bunkcr docs no1 arisc. 'l'his sr.rbmission is being

submitted without prcludicc to thc provision of Section 27 (Zlig) of customs Act,

1962.

(iii) 2018 (360) Itl,'f A204 (l3om.); Commissroncr v/s 'l'ata Motors Ltd.

(iv) 2O2O (371) ItLl' 542 (Chan); Gaurav lintcrpriscs v/s Commissione r of

Customs Amritsar.

lv) 2022 (60) G.S.'1.L. 48 (l)cl); I?ambagh Palacc llotcl Pvt. Ltd. v/s Commissioner

of C. Ex. & GSl', Jaipur.

2.9 In addition to thcsc above settlcd casc laws, the Appcllant also relied upon

further lollowing casc laws which are squarcly applicable in the present case:-

(j) 2O 13 (294) F:,. 1.. 'f . l3:2t) (1'ri 13ang.) in casc of VXI- Instrurncnls Ltd. v/s

Commissioncr of Custorns, I3anglort:, whcrc it has hcld that;

"Rr:firnd Notilic:a1.ion No. 6/2006 O.li. LJnjust. crrrjchmcnl. Appcllant had

agrccmcnt. wit h l)'l'A Ibr r:urn duly pncc Appcllant forccd to pay duty on higher

ralo Ilurdcn of lix<:isr: du1) not passr:cJ on cusl.omcrs Appcllanl rnaintaincd sarnc

contralct pricc bcforc and aft.cr dispul.c Payrncnt of highcr duty was under protest

Ilefuncl not barrcd by unjust cnrichment Rcfund claim allowed section 27 of

Customs Act, 1962."

(ii) 2015 (317) L.L.'1. 63'/ ('I'ri. I)cl) in case of Ilusincss ovcrscas corporatron v/s
C, C. (lmport & Gcncral), Ncw l)clhi whcrcin i.t. has bccn heki r_hat;

tst!
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"Refund Unjust enrichment Bar of Goods sold at loss, i.c., cosr pricc was more than

sale price during period in dispute -Retail sale price decreased during the period in

dispute Higher cost of goods imported when taken into considcration, manul'acturing

cost of final product increased whereas retail salc prioc dccrcased Chartered

Accountant certified that differential duty not recovered lrom customers Importer

discharged burden ofproofby producing Chartercd Accountant's cerlificate, burden

shifted to Revenue to prove recovery olextra duty paid lrom customcrs by producing

positive evidence llevenue lailed to advancc any cvidcncc to rcbut Chartcrcd

Accountant's certificate Department not disputcd cost data about manufacturing cost

ofgoods and avcrage selling price during pcriod in disputc l)cpartment's contention

that no businessman would sale their goods at loss, not supporled by any evidence

Incidence of duty not passed on to customers Howevcr, appcllants alrcady availed

Cenvat credil of Rs. 25,28,755, not entitlcd to cash rclund ol rcmaining ILs.

10,63,065 -Section 27 of Customs Act, 1962."

(iiil 2017 (48) S. T. R. 298 (Del) in casc of Munch Food Products Ltd. v/s

Commissioner wherein it has been held that;

"Writ jurisdiction Altemative remcdy Itelund Old rnattcr with scvcral rounds of

titigation CESTATdismissed appeal against rejection of rclund on ground that order

was passed by Deputy Commissioner of Central lixcise, and thcrc was no willlul

disobedience of its order allowing refund Department did not adjudicate matter till

2007 in spite assessee having filed rclund application in 2003, and there was no

explanation for delay of five years Commissioner (Appcals) found to have

incorrectly rejected refund on ground that prices werc inclusivc olduty when gate

passes had shown element of duty'nil', payablc on ad valorcm basis on invoice priccs

essee unablc to produce gatc passcs and photocopy thcrcol'as lnattcr was vcry

rtaining to years 1992-94-ln thdt view, I)cpartment's plca that assesscc should

taken altemative rcmedy ol filing appcal against order of Deputy

issioner of Central Excise, rejcctcd I{efund allowcd Section I I ll of Ccntral

E,xcise Act, 1944 as applicablc to Service 
'l-ax vide Scction 83 o1'l'ir.rancc Act, 1994

- Articlc 226 of'Constitution ol' India.

o

h)t
t
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2. 10 'l'hc Appcllant. lin:rlly submittcd thal in vicw of thc abovc stated grounds of

Appcal it is clcarly cstabiish that in thc prcscnt casc, thc question ol invoking

the concept of unjr.:st cnrichmcnt docs not arisc. Thcrcfore, the sanctioned

rr:fund amount has wrongfully crcdrtcd in to the so callcd Consumcr Welfare

Fu nd / Accou n t.

2. i 1 'l'hus, bascd on thc abovc, thr: Appellant praycd lor :-

(1) To set asidc 1.hr: impLrgncd Ordcr and pray to ordcr to pay us thc sanctioncd

rcfund arnount rn <:ash.

(ii) -lb gr:rnt consr:r1u r:ntial rclir:f, as dccmcd fit.

Opportunity of pcrsonal hcaring was grantcd to 1.hc Appcllar:t. Shri N. K. Maru,

consultant appcarcd on15.o7 .2026 through virtual modc on video call on behalf

of thc Appcllant and rc-;tcratcd wntten submission made at thc timc of filing

appcal. Iic :rlso subrnitlt:d adr.lil.ional submission whcrcin r1 is stated that th<:

adjudicating authority has, at thc first instan1., has cor.rectly and legally

sanctioncd thc rclund r:larm which was rcquircd to be paid in cash to your

Appcllant in as nrr.ich .ts your Appcllant had producccl thc rcquircd CA,s

Ccrtilicatc da1.r:d 17.O3.2025 issucd by l.hc Chart.crcd Accolrrtant viz; M/s. GSp

S & Associalcs, Charlcr<:d Acr:<lun1ant.s, 13havnagar. On pcrusing of this

ccrt.ificate, it has clcarly bccn dctcrmincd / cxamined of the accoLlnts that the

conccpt of basis customs duty pcrtaining to ttlc disputcd stcck of bunkcr had

not bccn passcd on to 1.hc consumcrs, if any. Thcrcforc, thc impugncd ordcr is
no1 propcr, oorrcct and lt:ga1, but dcscrvcs to bc sc1. aside. t Ic furthcr submittcd

that on pcrusing ol t.hc subjcct I,-Ao datcd 13.11.2024, it appears that the

adjudicating aut.horily had himsclf had acccptcd that thc Appellant had pai<,l

morc basic customs duty (i.c. as rcfcrrr:d in thc I,'AO itsclf)- l'hcrcforc, it appcars

t.hart thc irnpugn<:cl orcicr appr:zrrs 1o had bccn passcd in accordancc with thc

sr:ttlcd casc laws as discloscd in th<: impugned ordcr by the a<ljudicating

author:ity. But, wrongfull-v ordcrcd 1o crt:dit to the consumcr wclfare fund. orr
verification ofthc books and accounts cum issued sales invoir:es ofthc disputed
stock of bunkcr, thc Appcirant had provcd on r<-.corcl that your Appcliant had noi
rcr:ovcrcd thc inr:idcncc ol duly "undcr claim oI prcscnt rclu nd claim. Iror this
c.ntcntion, l<indly pt:ruscd Anncxurc I of thc Appeal itself. 'rhercforc, it appcars
that thc impugncd ordcr is .ot propcr corrcct and lcgal. I Ic finaily submitted
that i. view of thc ab.vr: lurthcr submissions rcad with grou,ds of appcal, ctc.
thc Appcllant praycri 1o s.t asidc thc impugncrl ordcr and grant conscqucntial
rclii: f as sought for

Page 10 of 18
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4. DISCUSSION AND FINDIN GS:

4.1 I find that thc datt: of thc impugncd ordt:r is 1(r.05.2025 anri thc Appcllzrnt

filed appeal on 09.06.2025 thr:rcforc, thc appczrl is lilcd wcil within thc timc

period of 60 days prescribcd under thc provisions of Scction 128 of thc Customs

Act, 1962.

4.2.1find that thc mattcr pertains to the issuc of refund thus thcrc is no qucstion

of pre-deposil of 7.5'% of duty dcmanded as prcscribcd undcr Section l29E ol

the Customs Acl, 1962.

4.3 The Customs Division C)fficc, Bhavnagar was rcqucstcd lor submission of

comments of the appcal filcd by thc Appcllant vidc k:ttcr Oa.O7,2025 but no

comments havc bccn rcccivcd by this officc till dalc l.hcrcfrtr<:, I am taking up thc

issue for decision bascd on thc lacts of thc casc ancl documcntary cvidcnce

available on record.

4.4 t lnavc carcfully gone through the casc rccords, show causc notjcc and

corresponding order passcd by thc adjudicating authority and the defensc put

forth by the Appcllants in thcir appcal. 'lhe following issues arisc for

determination:

i) Whether thc Appcllanl is cligiblc lor rcfund ol IRs. I7,651 I by dirccl.ly

crcditing it to thcir bank accounl instcad ol crt'ditrng thc samc to

Consumcr Wcllarc Fu nd.

4.5 It is observed that thc appellant had importcd vcssel for breaking

up/recycling and filed Bill of Entry No. 7046921 datcd 12.01 .2022 under Section

46 ol the Customs Act. 1962. There was disputc in rcspcct of classification of

Fuel and Oil (Fue1 Oil, Marine Gas Oil, Lub Oil), which was settled by the Hon'ble

CtrSTAT Ahmedabad, vide its Ordcrs A/11792'11851 /2022, dated

lO .2022 / O 1 .12.2022 whcrcin it was hcld that thc oil contained in the

ers Tanks in thc cngine room of thc vcsscl is to bc asscsscd to duty undcr

8908, aiong with the vessel for breaking up. 'I'he Bills of Ilntry wcre assesscd
*

visionally. Subscquently, thc Bill ol Ilntry was finally ass<tsscd vidc Final

Assessment Order No. 1't79/269a153/SBY /2024-25 dated 13.11.2024 passed

by the Assistant Commissioner, Customs Division, Bhavnagar. Consequently,

the appcllant had filed refund claims along with Ccrtificatc dated 17.O3.2O25

issued by C. A. GSPS & Associates. whcrcin it is statcd t.hat thc Appellant had

paid total Customs duty of Rs.3,29,40,75 I vide challan No. 2037868859 datcd

12.01.2022 amounting to Rs. 2,89,12 ,127' &vlde duty scrip of Rs' 40,28,624 for

the import of said vessel. The CA certificate further ccrtified that out of total

\9
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customs Duty of Rs. 3,29,40,751/-, the Appellant has taken lnput tax credit of

Rs. 2,84,84,884/ , GS'l' ccss Rs. 7,511 l-. Late paymcnt charges ad levies of

customs duty of Rs. 15,0O0/ and chargcd total amount of customs duty of Rs.

44,31,656/ and AII)C duty payment of Rs. 1700/- to profit and loss account as

expenditure, and thcrcforc, it is certified that incidence of custom duty of Rs.

44,3) ,656 / claimcd as rcfund has not bccn passcd on to any other pe rson

including thc buycr of thc goods or any third party involved in the transaction.

4.6 Thc adjudicating aut.honty has on scruliny of tht: rcfi.rrd claims obscrwcd

that the Appcllanl. has submitt.cd (lA Certifical e which nci:hcr discloscd the

details of supporting dot:umcnts on thc basis of which such certificatc was

issucd not linancierl rcr:ords viz. copy of Auditcrl llalancc Sfrect ctc. had br:cn

providcd. In l.hrs <:onncclion it is obscrvcd that thc Board jn its Circular No.

07 I2OOB datccl 28.05.2008 has strr:sscd upon thc nced to go through the details

of auditcd Balancc Shccl and othcr rclatcd financial rccords, ccrtificate of CA

cl.c., which arc rclicd trpon, 1cl vcrify as to whcthcr thc burrdcn ol duty and

inlcr{rst as thc <:asc rrta-y bc, has rrot Lrccn passc:d on to any othcr person as for

thc doctrinc of un jr.rs1 cnrichmcnl. 'l'hc findings ol thc adjudir:atrng authority in

thc impugncd ordcr is as undcr:

"7.1 I houe gone throug1h the cdse laut ond Circular cited b11 the claimanL I find

that the case Lau.t and Circular are not releuant in the issue os far as clause of

unjust enrichment is concented I find that uthen the element o.f ang dutg paid on

ang goods is debited to Purchase Account uhich is forming part of the Profit & Loss

Account, as a cctrdinal accounting principles, then the said element of dutg

becomes a part of the cost of the goods. As such, wheneuer such goods are soLd at

a later stage to the bullers/ customers, the Sales Price fetched for such goods Ls

considered as inclusiue of the eLement of dut11 paid thereon such goods,

accordingLy, here in the cczse il ls obserued that the incidence of Customs dutg paid

at the time of import of g1ootls is passed on to the bu.gers/ customers at the time. gf
ifs sales in the form of Sales Price. In fact, statutory proui,sion of Sectionl'iili 

-

prctuirlcs for intlicntion ctf nmount of rlut11 paitl in aLL Lhe documents rektLing to

a.sses.smenr, saLes inuoict', and oLhc:r Like documents, the arr,.ount of such duttl :

u'lhicLtuliLlJbrtrLpartclftht,pri.r:ecttu,,hichsuchqoodsaretobt..sold,u,lhichisnoL

done bg the claimant in the instant cose. Once the amount of Customs dutg paid

is clebited. a.s cost to purchase und"er Profit& /,oss and. non-fulfiIlment of obligatory

condition of Section 28C u.,ould be sufficient enough to conclude that Sales Price of

the goods bear enLire Cusloms dutg poid on such goods. Under such

circumstances, the grant of refund of Custom-s Dutg ulould tantamaunt to receipt

of refund of customs dutg from custamers a*s ue\l as exchequer, uLhich will get the

claimant unjustlg ennched. [Reliance placed on the Final Order No. A/5O122-

\\,vbna
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30123/2023 dated 1.6.2O23 pa^ssed bg the Hyderabrtd Bench of CESTAT in

Departmental Appeals No. 300 1O- 1 I / 2023 in case of Sttchdeu Ouerseqs Fitness

Put Ltd & Nitgasach Fifness Put Ltd.l

7.2 The claimant atso failed to produce C.A. Certificate in the fonnat prouided to

them uide this offlce letter da.ted 1T.O3.2OS along uith Jinancial records uiz' copu

of Audited Balance Sheet and ledger for the peiod from Ir.Y. 2021-22 & 203-24'

Thi.s imptied that the dutg paid wa-s shown as expendilure and fonned part of

Proflt and loss account of the claimant. Therefore, as a settled position tn laut that

where the claimant has itself treated the refund amount due cts expenditure and

not as "claim.s receiuable", the claimant connot be soid to haue pa^ssed the test of

unjust enrichment. Thus the claimant hauing failed to proue that incidence of

custorns duty has not been passed on to ang other person, the qmount of refund

instead of being paid to them Ls liable to be credited to the Consumer Welfare

Fund."

4.7 Accordingly, the adjudicating authority has sanctioned thc refund claim of

Rs 17,651/- in terms of Scction 27 of thc customs AcL, 1962 and credited the

same to the consumer welfare fund vidc thc impugncd ordcr'

4.8 I havc perused thc re lcvant Scction 27 11 A) and 27 (2) ot thc customs Act,

1962 and samc is reproduccd as undcr:

(1A) The application und-er sub'section (1 ) shall be accompanied by such

documentary or other euidence (inclucling the documents referred to in

section 28C) a-s the applicant mag fumLsh to establish that the amount of

duty or interest in relation to which such refund Ls claimed u.tas collected

from, or paid by him and the incidence of such duty or interest, has not

been passed onbg him to aru1 other person.

(2) If, on receipt of oru1 such applicotion, the /A'ssrslcrnt Commissioner of

Customs or Deputy CommLsstoner of Customsl ls scrtisled thot the whole

or anA part of the ldutg and interest, if any, paid on such dutgl paid bg the

applicant Ls refundable, he mag moke an order accordingly and the amount

so determined shall be credited to the l'^und :

Provided that the amount of [duty and interest, if ang, paid on such duty]

as determined by the /Assestant Commissioner of Customs or Deputg

Commissioner of Customsl under the foregoing proui^sions of this sub-

section shall, insteoLd of being credited. to the Fund, be paid to the applicant'

if such amount is relatable to -

(a) the [dutg and interest, if ang, poid on such dutg] poid by the

importer, [or the exporter, as the coLse mQLl bel if he had not passed on the

incidence of such lduty and interest, if any, paid on such dutgl to any other

*:

<({-

person;

Ui.

t
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(b) the ldutg and interest, if any, paid on such dutyl on imports mad"e
by an indiuiduttl for his personal use;

(c) the ldut11 and interest, if any, paid on such dutgl bome bg the
buyer, if he had" not passed on the incid-ence of such [d.utg and_ interest, if
any, paid on such dutgl to ang other person;

(d) the export clutg as specifi.ed in section 26;

(e) drautback of dutg payable under sections 74 and 75;

A the lduttt and int.erest, if anu, paid on such rtutyl borne bg anq other
such clcrss of applk:ants os the Central Gouernment may, bg notification in
tltc: Officiol C.ue Lte, spr: cif11 ;

ftg) the duttr1 paid in excess bg the importer before an ortler permitting
cLearance of gloods for home consumption is mad.e uhere .-

O .such excess pallment of duty i^s euid-ent from the bill of entry in the
ca-se of self-assessed bill of entry; or

(it) the dutA actuaLlg pagabte i^s reflected. in the rea^ssessed. bilt of entry
in the case of rea-ssessment:l

Prouid.ed further that no notifbation under clause (fl of the first proui,so
shall be issued ,nress in the opinion of the central Gouernment the
incidence of ldutg and interest, if ang, paid. on such d.utgl ha^s not been
pa^ssed on bg the persons concemed to ang other person.

4.9 I havc also pcruscd scction 2g t) of the customs Act, 1962 and same is
reproduccd as undcr:

'SECTION 28D. prr:sumption that inciclence of rtuty has been pa_ssed. on to
the buAer. 

- Iiueru person tuho has paitl the d.ut17 on dnu qoods under thLs

Act shall' unless the conlranr is proued. bg him, be d-eemecr to haue passed.

on the full inr:idenca of sut:h dut11 to the buger of such goorls.,,

I"r.m plain rcading of thr: abovc rcgar provisions, it is clcar that thc appcllant
wasrcquircdtoSubmjtdocurncntarycvidcnc<:tocstablishthatt-hCamount

dutv in r<:lation to which thc rcrund is claimcd was paid by him and thc incidencc '
ol t hc duty has nol b<:r:. oasscd o, by him to any ol.hcr pcrson. As pcr Section
28D of thc cusl0ms A<:1, rg62, thc burdcn of proof is or: thc appelrant to ' r -..

cstablish that t hcy had 
'ot 

pi.rsscd on thc incidcncc of duty paid. Thus, until and
unlcss t hc appellant sat.isfics with thc rclcvant documents, indicating the fact
that it has paid thc duty and thc samc has nol. becn passcd on to the customers,
such a r:laim cannot bc acccpted. 'r'hercfore, until thc contrary is proved, there
is a presumplion provi<it:cl undcr thc statutc that the duty has bccn passed on

t,

to thc buycr.

.;5' -1
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4.10 It is undisputcd 1.hat thc goods in qucst.ion havr: bcr:n solcl to buycrs ancl

the transactions arc shown as part of l)rolit and l,oss Account. I,-urthcr, rt ts

observed that the appellant had submittcd Certifi<:atc issuccl by C A GSPS &

Associates wherein it is not specifically statcd 1.hat thc inctdcncr: of Custom Duty

paid on bunkcr (oil and fuels) has not bcen passcd on to thc buyer of thc goods

or any other person. 'l'hc CA cr:rtificatc submittcd by 1.hc appcllant ncithcr

discloscd thc dctails oI thc supportrng documcnts on thc basis of whrch such

certificatc was issucd nor financial rccords viz. copy of Auclit<:d Balancc Shcet,

Sales Invoiccs ctc. As pcr thc Iloard Crrcular No. 07 l2OO8 datcd 28.05.2008

whcrein it has becn strcsscd upon thc nccd to !{o t hroullh t.hc dctails of auditcd

llalancc Shcct and othcr rclatcd fjnancial rccords, ccrtilir:at.c of CA ctc., to vcrily

as to whcthcr thc burdcn of duty and intcrcst as thc casc may bc, has not bcen

passed on to any othcr pcrson as for thc doctrinc of unjust enrichmcnt.

Therefore, I find that thc findings givcn by thc Adjudi<:ating regarding Nil

rece ivables that the Appellant has itsclf treal cd it as <:xpcnditure is corre ct and

legally tcnablc.

4.11 The details of Ccrtificatc dated 30.09.2024 issucd by C.A. GSPS &

Associates submitted along with appcal is as undcr:

"1, CA BinalSalot hauing address at "HARSH,IYOT", 50, NaLanda Society, Near

SBI training center, Hill driue, Bhaunogar, haue duly ueified the finonciaL account

of M/ s R L Kalthia Ship Breaking PuL Ltd. hauing office aL 2O I , sarthik complex,

atabhai chowk, Bhaunaga4 364002, Gujarat and u,ork ot Plot no. 19, Ship

Recgcling Yard Alang, Di.st. Bhaunagar for the financial year 2O2 I 22. I haue

checked their books of accounts and records of uesset CLORISILVER IGM No.

23OO55O imported for breaking / recgcling uide BilL of Entrg No. 7O46921 dated

12/01/2O22.1t is ueified that M/s RL Kalthia Ship Breaking Put. Ltd haue paid

and customs dutg of Rs.. 3,29,40,751 / - 1.) uide Challan No. 2O37868859, dated

12/O1/2022 amount inq Rs. 2,89,12,127 & 2) uide Duty scrip of Rs. 40,28,624 for

rt of the said uessel

It +^?
'v-

urther uerified that out of total cusfoms duty of I?s. i3,29,4O,751/ - M/ S ttL

q hia Ship Breaking Put. Ltd haue taken input tax crerlit of IGST amount of Rs

,84,84,884/ -, GS? cess Rs. 7,51 1/ . Lctte paAmenl qouernment chorges and

leuies of custom dutg RS. 15,OOO / - and charged total amount of customs duty of

Rs. 44,31,656/ - and AIDC dutg payment of Rs. 17OO to profit and loss account as

expenditure, and therefore it is certified that incidence of custom^s dutg of l?s.

44,31,656/ - claimed a-s refund hos not been passed on to anA other person

including the buger of the goods or ang third partg inuolued in the transaction. "

i:
1i
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4.)2 'lhc Chartcrcd Accountant/ appcllanl. has not. sr-rbmi1'tcrd any documcnts

to substantiate that thc incidencc of duty claimcd as rcfund has not bcen passcd

on by him to any othcr pcrson. Furlhcr, I also find that thc Bill of lintry was filr:d

<luring thc y<:ar 2.O 19 20 and thc ccrlificatc has lailcd to givc elny rcasonablr-'

ci:rl.ilicatc rcgarding Carrying forward of thc amount 1.ill thc l car thc Appr:llant

fil<:d relund appHcation. 'l'hc Appellant has also failcd to grven any cvidcncc

indicating thc fact thtrt. thcre was no unjust cnrichmcnt o:r thc par1. of thc

Appcllant during thr: Irinancizrl ycar 2024 25 as thc rcfund was lilcd on

'l 8.03.2O2I;. 'l'h<: (lA hi.rs in l.ht: said C<:rl.ificatt: madc a bald statemcnt 1.hat t.hc

incidcncr: olcusloms du|y <:laimcd as rclund has not bccn passed on tcl any othcr

pcrson without any suJrporting documcnls. Thcrcforc, tLrc CA Ccrtificatc

produced in this casc wit I'rout supporl ing docurncnts canrlot. bc considcrcd for

discharging thc burdcn of unjust cnrichmcnt. Furthcr, I also find that the

ccrtificatc clcarly mcnl ior:s t.ha1 thc Appcllant has not shown any amount as

rcccrvable from thc Customs Dcpartment and no amount has bccn carried

forward in thc subscqrlcnl ycars thcrcfor, thcrc thc qucstion r>f refund does not

arisc and it is a sct1lcd lcgal position that whcn thc Appcllant has shown the

amount as r:xpcndilL-trc, ttrc samc is not rt:fundablr:.

4. 13 It rs furthcr obscrvr:d that. tho Chart.t:rcd Accountant's (lcrtificatc alonc is

rlot thc conclusivc prool of having no1 passcd on thc incidcnce of duty to thc

customers. A ccrtificatc of Ohartcrcd Accountant is just a corroborative evidencc

only as hcld by thc I lon blc Lligh Court in the casc of Commr. ol C. DX.,

Aurangabad Vcrsus'loyota Kirloskar Motors I-td [2010 (256) D.L.'1. 216 (Kar.l].

Thc I Ion blc High Courl 's vicw was not disturbcd by thc llon blc Suprcrnc Court

vidc [20 1 1 127 4) Il,.L.'l'. 32 I (S.C.)]. Irurthcr, in er number of de<:isions, rt has been

hcld that Chartcrcd Accountant's ccrtillcatcs alonc rs not a sufilcicnt cvidcnce to

discharge the burclen cast Lrpon tJ-re appeili.lnt to prove that inc:dence o1'dr,rty has

not been passt'rci on 1o t ll( ('ustontcrs. Further, rt is thc 'incidence of duty' and

not thc duty as sur:h whir:h is rcquircd to bc shown to havc not been passed on

from thc salc rccorrl, balancc shccts and ol hcr rclated documents. In this regard,

I rcJy upon the lollowing casc laws:

(i)

(ii )

(iii)

(iv)

shoppcrs stop Ltd. 2018 (8) G.S.'f.L. a7(Mad.)

llPI- Ltd. 20lO 1259) Ii.L.T. 526 (Mad.)

crompton Grt:avcs l-td. 2011 122) S.T.t?. 38O(1'ri. , Mum.)

UOI v. Solar F'csticidcs I\t. Ltd. reportcd in [2000 (1 16) E.l-.T.

401 (s.c )l

M/s Ispat Indrrstrics Ltd Vs Commissioncr of Customs (Mumbai)

12015 'l'lOL (;14 OI,)ST'A'| MLJMI.

t
(")

UiJ'/ 'c'1
.9

Page 16 of 18



fr
c-Y
'lt
,

1a

Iiilc No. S/49- I 33/(lLJS/JMN/i tJN/2025-26

4.14 Further the Hon'blc supreme court in thc case of sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 32S (SC)] has

held that before claiming a relief of refund, it is ncccssary lor the appellant to

show that he has paid the amount for which rclicf is sought and hc has not

passed on the burdcn on consumers. Furthcr, thc Hon,blc Suprcme Court in

thc case of Union of India Vs Solar Pesticidcs pvt. t-td. [2OOO (116) ELT 401

(SC)] has held that 'the expression "incidence of such dutA,' in reLation to its
being passed on to another person unulcl take it within its ambit not only the

passing of the dutg directlg to another person but also cases uthere it is passed

on indirectly". The burdcn of proof is on the appcllant to cstablish that they

had not passed on the incidence of duty paid. Thereforc, until the contrary is

proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, thc appcllant in thc prcscnt case has

failed to cross thc bar of unjust cnrichmcnt.

4.15 From the above, I am of the considercd vicw that thc burdcn of proof lies

on the appellant to demonstrate that the incidencc of duty has not been passed

on to the buyer or end customer. In this rcgard, thc Chartcrcd Accountant's

certificate, is not sufficient by itself to dischargc this burden. Such a certificate

is mercly corroborativc in nature and must bc supportcd by documcnts and

records which are duly prcscribcd by thc ICAI. 'l'hesc documents must be

diligently and duly enlisted so thc same may bc refcrrcd to. In view of the

failure to provide sufficient evidence to overcome thc bar of unjust enrichment,

I am of thc considered opinion that thc appcllant has not madc out a casc for

refund. Accordingly, thc appeal filed by thc appcllanl. is lrablc to be rejcctcd.
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5. In view of the above, I do not find any infirmity with thc impugncd order and

the same is upheld. The appeal filed by thc appellant is disallowcd.



Copy to,

1. l'hc Chicl Oornrnissioncr of Custorns, Gujarat, Custom
Ahmcdabad. (cmail: ccoahm guj(rrlnic.in ).

2.'l'hc Commissioncr, Customs(Prcv), Jamnagar
3. Thc Dcpul.y/Ass;stant Commissioncr, Custom Division,

Bhavn agar.
4. Guard Filc

House,

Alang,

(3r'/

a)

dt

,r
i.l

Page 18 of 18


