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57 5 12523357 / SBY / 2023-24 dated
-6*

I

s
21.O2.2024

q
ORDER- IN-APPEAL ISSUED ON:

IF

*

25.11.2025
#{,1"

a

6 ETffi OI qiq q qil] NAME AND
ADDRESS OF THE APPELLANT:

M/s SHUBH ARYA STtrEL PVT LTD, Plot
No. 05, Ship Recycling Yard, Alang, Dist.
Bhavnagar.

rro sfr tsrs qft }. ffi gcftr + fts gF fr A qrfr 3 6ffi nrc q6 qrft fr'qr
rrqr t.
This copy is granted free of cost for the private use of the person to whom it is issued.

fiqr{ffi otitfiqq 1eE2 o1 ur{I 12e d d rrl (qql riTilltrf,) }' ertftq ffifua
*M S nrc-d & wq*t i at{ qk' {s 3{rasT + o{qi al rrtf, rrf,{s orm d d
S{r snt{r a1 qTR a1 drS{d t : rfii }'ciE-r srrt tfr'au{g xfuq 1

3{rnf,{
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E;T rjTlerq, ({tcr*I ) qE( Ersr c-qd oT
qFil t
Under Section 129 I)I)(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliamont Strcet, New Delhi rvithin 3 months from the
date of communication of the order.

/Order relating to

Fq ot{ qIE

any goods imported on baggage

ET[{ , 1962 3r;q
t$-E, pts,au-s,cr6fr elft ft.ft u c-d $ ri{bqtftqsn-mt

gqr
fro. 2oo/-cFqgafr craqr F.1000/-

(Fqg gfi' E$nt crd ;,',ter $ erern d, * ww furUTart
Eft{rftr oi-{ h-qg \rs"f,rci qr rs$ oq d d tS

brrqrFroTdrqS om.e otd
uft-ai.vfrgo.
qts*-sqdr. zooi- .rfu qft qm qrs i o{Rr6' d d q+€ $'sqfrr.rooor-

, 
qrrn rr{n drrq, firrqr rrqr q3

'the duplicate copy of the T.R.6 chalian evidencing pa),'rnent of Rs.20O/- (Rupees two
Hundred only) or Rs. 1,00O/- (Rupees one thousand only) as tho case may be, under the
Head of other receipts, fccs, fines, forfciturcs and Misccllaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1O00/-.

rf€ ri. z 3{fi-n 3reftIl 3rer {fr6i{r {{
3{rt{I * Gfl-{d lrf,{n 6-rdT A ff A *qFg,co. srn{ftqrr rsez Q1 rIT{I 12e ( rrl t'
rrtft{ EYC fr.q. -: { Sqr{ffi, ar':fiq sflrd gru oil-r *sr q'I 3rftm 3{ftr6-{q }
scei ffifr{f, q'& q-t snfts or rs,? B

In respect of cases other than these
by this order can file an appeal und

mentioned under item 2 above, any person aggrieved
er Section 129 A(1) of the Customs Act, 1962 ir form

c.A.-3 before the customs, Dxcise and service Tax Appellate Tribunal at the following
address :

tsiqlE' q Customs, Excise &, Service Tax Appellate
Tribunal, West Zonal Benchotfrfrq.rrlEE.tur, qfM

(a)

Fs)

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

Fr) , 1962 Stulftl 1 6q1 3{ ETrq rrg d-6d {6,
ilq-s sft cqlq,ft

1c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3 Erur rl{ qrr.I crFq rEd ErFIT

M qi!'qft qrqrt eilt s-s b €r?r ftflfufud orrqrd qivn ii+ erftq'

The revision application should be in such form and shall be verified in such manner as
may be speciflcd in the relevant rulcs and should be accompanied by :

(?r' \r€ 1 87o xr{ fr 6 1 3I ?Ts sl-iTrR w
) sn 4 cftqi flrg-sl cfi' qft t ftIr{i +s ct,t qT[IICTq T@ fttne lrn fr{I qTBS

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(tI
)

TIEtsi 3{am $rq {cI 4

(b) 4 copies of the Order-in-Original, in addition lo rclevant documcnts, if any

(rr)

(c)

(u)

(d)
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(6)

r+rrfr fr 3rqrfr s-{+ fg fid qr6{ C ora rrqr dfb-n rrrd rf tsT&. rrtrq €,r;I rR
s-art q rrq 1116 qr ss rr'rrar R{rq rr B-drt qT+ }. ftrc artlefa qrf, sart c qr+ qr qI

3-{r rltrdr R{Fr rr{ ts-drt qc Erf, qr1 qrfl fr srEnfd qT(I t 6fl d.

lf+{tqrur + fdq cna-fi a1 a qffqi

4 copies of the Application for Revision.

4

flo



(sfr cBo, EEerfr Tq{, ft+-E Fnwqq{
gO, 3ffir{dT, sldqa6lE-3 8 0 016

2.d Floor, Bahuma,li Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 frcqp qftftqc, 1e62 tr1 UrtI 12e g tel &'oiffi, rffi rgez ol
Er{r 12e g (1) & o{rft{ B{ftd S.vrq Frsftfufr gw mor dA ITRC-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act,7962 shall be accompanied by a fee of -

(tF'

)

rrffd Q swfud c'rc.A fr q-6i ftrff sur1w.@
ir.II 6rnqr rrqr es o1 a5q drir dr€r F-qg qr Ts$ E-c d d \16-EVn Fqg.

dIIGI

(a) where the amount oI duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five la]<h rlrpees or less, one thousand
rupees;

(tI
)

o{+m * {Efud qrs& fr q5i ftn{ SqT1_tr odir-rrft ilfi rTirfi rrqr {ffi ofu qrq
drn crnqr rrcr es a1 rtr-q ds ff<r Fqq * 3{nffi d tfu-{ pq} qqrs cr{d i
qlero c d d; cis 6srq Fcq

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relales is more than five lakh rupees but not
exceeding fifty lal<h rupees, Iive thousand rupees ;

( TI) srftf, t s"ER'd rrq-A fr rdi ftrfr dHFg=co" r{Rmrfr 6rrr rrirn r-qr {ffi oiFc qrq
fr?fi tFIrfl rrql Tg qff Trq qtntl qrcI FW t 3{Rr6 d d; eq EqR Fcg

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(q) {s. s.dqT ft' frEg 3.rlsfirq } qrqi, ait W {@ }' roc arfl 6G qr, Erdr {io' qr

go Ei ils ts"drc fr B, qr els &' ror era oG qr, w6r +-{f, iis frqK fr B, s{fi-d {Gr
qlgrfl I

(d) An appeal against this order shall lie before the Tribunal on payment of 107o of the duty
demanded where duty or duty and penalty are in dispute, or pcnalty, where penalty alone
is in dispute.

6 tsffi orfEftqq d ffi rzg tql &'or<rlc erffs qTfitflTl fr scer Erlrr n-&f, qrtfi
qz- ro-l *o ontcr + ftq qr rrf,M o1 gtrr+ t fte qr ffi srq sqlq-{ + ffrq
fuq rrq o{ftm : - utlqr
(tr) s{ftf, qr sfl+f,{ wr ar rcqraf{ }. fltq'Erq{ 3{rfu{ + qrq Fqt qYa $ or 1w'
fr dmn Efi qGs.
Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rcctification of rnistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

I-Iundred rupees.

d 311 Fr:-
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M/s SHUBH ARYA STEEL PVT LTD, Plot No. 05, Ship Recycling Yard,

Alang, Dist. Bhavnagar (hereinafter referred to as "the appellant") have filed

an appeal in terms of Section 128 of the Customs Acl, 1962 against the

Final Assessment Order No. 575/2523357 ISBY/2023-24 dated

21.O2.2024 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authori!/').

2. Briefly stated, facts of the case are that the appellant, had

purchased a vessel MV MAVION BERGEN for breakjng up/recycling and

filed Bill of Entry No. 8606457 dated 27.O8.202O for clearance of the said

vessel for home consumption under Section 46 of the Customs Act, 1962.

The Bill of Entry was assessed provisionaliy for want of original documents

& test result. The appeilant paid the duty provisionally assessed.

2.1 Vessels coming for breaking up are being classilied under CTH

8908. The appellant has classified the vessei in CTH 8908. However, the

Fuel and Oil contained inside/outside the Engine Room Tanks have been

classified under Chapter Heads of Chapter 27 and they have paid customs

duty accordingly.

2.2 The disputc regarding classification of Fuel and Oil lying in Bunker

Tanks inside/outside Engine Room i.e. whether under crH 2710 or under
CTH 8908 along with vessels for breaking up has been resolved by the

Hon'ble supreme court vide order dated os.o4.2023 passed in civil Appeal

No. 5318-5342/2OO9. The Hon'ble Supreme Court has upheld the common

Order No. A/Ir792-t1851 12022 dated tZ.tO.2O22/Ot.12.2O22 passed by
Hon'ble Tribunal, Ahmedabad and a,1so vaiidated the views expressed by
the CESTAT therein.

2.3 Accordingly,

11851/2022 dated

in compliance of thc common Order No. A/l1Tg2_

Tribunal, Ahmedabad,

Bunker Tanks inside

17 .1O.20221 0L12.2O22 passed by the Hon,ble

the issue of classilication of fuei & oil \ring in
outside Engine Room has been decided by the

adjudicating authority vidc the impugned order and it was held that fuel &
oil contained in Bunker Tanks inside/outside Engine Room are liable to be

classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 3z 196-cus Dated o3.oz.7996. The remaining fuer and
oil i.e. fuel and oii not containcd in Bunker Tanks or Engine Room Tanks
are liabie to be classifred under its respective heading in chapter 2zro and
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4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

23.09.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

O5.O3.2024 and the present appeal was frled on 25.O8.2O25, i.e., after 538

days. In this regard, I have gone through the provision of limitations for

filing an appeal as specified under Section 128(l) of the Customs Act,

1962. The same is reproduced hereunder:

"SECTION 128. Appeals to [Commissioner (Appeals)]. 
- 

(1) Ang

person aggrieued bg any decision or order passed under thi.s Act by an

officer of customs louer in rank than a [Principal Commi.ssioner of

Customs or Commi.ssianer of Customsl mag appeal to the [Commissioner

(Appeak)l [within sktg days] from the date of the communication to him

of such decbion or order.

+

{} 3lr .ID IPro

i-\

'::

uided that the Commissioner (Appeals) mag, if he is sati"sfied that

appellant u)as preuented by sufficient cause from presenting the

eal utithin the aforesaid peiod of sixtg days, allow it to be

resented u.tithin a further period of thirty dags.l"

+

5.1 As per the legal provisions under Section 128 of the Customs Act,

1962, the appeal has to be filed within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is

satislied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 6O days, he can allow

it to be pfesented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Honble Supreme

Court in case of Singh Enterprises - [2008 (221l, E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, whiie interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but

in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:
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3. Being aggrieved with the impugned Order, the appellant has fited

the present appeal contending on grounds as mentioned in the grounds of

appeal.
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"8. The Commissioner of Central ExcLse (Appeak) as aLso the

Tibunat being creatures of Statute are uested with jurisdiction to

condone the delag begond the permLssible peiod prouided under

the Statute. The peiod upto ttthich the prager for condonation can

be accepted is statutorily prouided. It uas submitted that the logb

of Section 5 of the Indian Limitation Act, 1963 (in short the

'Limitotion Act') can be auailed for condonation of delag. The first

proui,so to Section 35 makes the position clear that the appeal has

to be preferred utithin three months from the date of

communication to him of the decision or order' Hou,rcuer, if the

bommissioner is sati,sfied that the appellant uas preuented bg

suffbient cause from presenting the appeal uithin the aforesai.d

peiod of 60 da14s, he can allou-t it to be presented u,tithin a further

peiod of 30 da17s. In other words, this clearlg shows that the

appeal has to be filed within 60 dags but in terms of the prouiso

further 30 dags time can be granted bg the appellate authoritA to

entertain the appeal. The prouiso to sub-section (1) of Sectton 35

makes the position crystal clear that the appellate authoitg has no

power to allou.t the appeal to be presented begond the peiod of 30

days. The language used makes the position clear that the

legi.slature intended the appellate authoitg to entertain the appeaL

bg condoning delag only upto 3O dags after the expiry of 60 dags

uthich is the normal peiod for preferring appeal. Therefore, there is

complete exclusion of Section 5 of the Limitation Act. The

Commi,ssioner and the High Court were therefore justified tn

holding that there was no pouer to condone the dela! after the

expirg of 3O dags period."

5.3 The above view was reiteratcd by the Hon'ble Supreme Court in

Amchong Tea Estatc [2O10 (2571 tr.L.T. 3 (S.C.)]. Further, the Hon'ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani - 12017 (357)

E.L.T. 63 (Guj.)l and Hon'ble Tribunal Bangalore in the case of Shri Abdul

Gafoor Vs Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-

BANGI took a similar view while dealing with Section 128 of the Customs

Act, 1962.

5.4 In terms of legal provisions undcr Section 128 of the Customs Act,

1962 arrd in light of the judicial pronouncements by the Hon'ble Supreme

Court, Hon'ble High Court and Hon'lcle Tribunal Bangalore, it is settled

proposition of law that the appeais before first appellate authorit5r are

required to be {iled within 90 days, including the condonable period of 30

--/^'.:i; -
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/6

days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 30 days.

5.5 In light of the above observation, I find that the appeal has been

filed after 90 days from the date of receipt of the order. I am not empowered

to condone the delay in filing the appeal beyond the period specilied in

Section 128 of the Customs Act, 1962. Hence, the same is held to be time

barred.

6. In view of above, I reject appeal on the grounds of limitation without

ing into the merits of the case.
3Il

-?i

(AMIT G

COMMISSIONER (APPEALS)

CUS OMS, AHMEDAIJAI].

F. Nos. S/ 49-211/CUS/JMN/2025-?Ws.t Dated - 25.11.2025
To,

1. M/s SHUBH ARYA STEEI- PVT LTD,
Plot No. 05, Ship Recycling Yard, Alang, Dist. Bhavnagar,

Co to:
j,lfne Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. Tlne Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/ Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File

TTEST'ED

g16Ei6 ERINTENDENT

rfttrl Er6 grdtasol, afrrdraE.
CUSTOMS (APPEALS), AHMEDABAD

*

j

' 
By Resistered Post A.D.

I
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