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OItDER.I N-AP PEAL

Mr. Gulab Subhan Pathan, Flat No' 3o4' 3rd Floor' A - Wing' Maria

Heights, Balveder Road, Mumbai, Maharashtra - 40O010 (hereinafter

referred to as "the appellant") has filed the present appeai in terms of Sectton

l2SoftheCuStomSAct,Tg62.againstorderinoriginalNo.
09lADC/VM/ O&'Al2024-21 dated 22'O4'2024 (hereinafter referred to as

"the impugned order") passed by the Additional Commissioner' Customs'l

Ahmedabad (hereinafter referred to as "the adjudicating authority")'

2. Briefly stated, facts ofthe case are that on the basis of suspicion' the

officers irom the Immigration Department at SVPI Airport' Ahmedabad had

informed the AIU officers of Customs, at Green Channel that the appellant

wrthPassportbearingNo.Ul08l8T8,whohadarrivedbyAirArabiaFlight

No. G9 418 from Sharjah to Ahmedabad on 24 07 '2024 ' was suspected to

carry high valued dutiable/ contraband goods' Therefore' thorough search of

all the baggage of the appcllant as weil as his personal search was required

to be carried out. Thereafter, the Immigration officers handed over the

appellant to the AIU officers at the Green Channel for further proceedings'

The appellant, as directed by the AIU Officers, removed all the metallic

objects such as mobile, purse, one ring, a pouch containing various hooks,

etc. ancl kept in a plastic tray and passed through the DFMD However' no

beep sound was heard indicating there was nothing objectionable/ metallic

substance on his body/ clothes. Thereafter, the appellant' the Panchas and

officers moved to the AIU office located opposite Belt No. 5 of the Arriva1 Hall,

Tcrminal-2, SVPI Airport. Ahmedabad along with the baggage of the

appellant. Further, the officers scanned one Sreen colored trolley bag of the

appeilant in X-ray Baggage scanning machine (BSM) installed near the

Green channel counter at Terminal-2 of svPI, Ahmedabad in which a dark

black coloured image of some substance appeared inside the trolley bag.

Thereafter, the AIU officers thoroughly checked. the trolley bag from which

black coloured Image appeared and found that a chocolate powder packet

seemed suspicious, the same pouch was again scanned in the X-ray machine

and some dark color Imagc appearcd again, further some powder was taJ<en

out and mixed in some water, after mixing the same powder, 
"o-. 

gold".tl

color particles remained in the bottom of the bottle. On being asked about

the same, the appellant stated that the powder material mixed .flavored

powder contained gold in powder form. The appellant also stated that the

ring which was removed during DFMD was also made of gold .which was

coated with white rhodium and the hooks of goiden color which were taken

out from the pant pocket were also made of gold.
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2.1 Thereafter, the AIU officers caiiecl the Government Approved Varuer
and informed him that Semi solid substance Qonsisting of gold and chemicar,
one ring; one pouch containing gold hooks and a powder material mlxed
flavored powder had been recovered from the appe,ant and he had informed
that those items contatn gold. Hence, testing and Valuation of the said
ma'terial is required to be done. After weighing the semi-so1id substance
consisting of gold and chemical on his weighing scale, Shri Kartikey
Vasantral soni, Government Approved valuer informed that the same was
weighing 372.32O grams. After, weighrng the l)owdcr materiai mixed
flavoured powder on his weighing scale, the Valu<..,r, informed that the same
was weighing 416.860 grams. After, weighing the Gold Ring coated with
white rhodium on his weighing scale, the varuer informed that the same was
weighing 35.260 grams. After weighing the gold Hooks on his weighing scale,
the 

. 
Valuer informed that the same was wcighing 14g.gg} grams. ltre

Government Approved valuer after converting the semi-solid substance
consisting of gold and chemicar and the powder materiar mixed flavorecr
powder recovered from the appe ant, into gold bars. 'r'hc dctalls or- rhc
valuation of the said goid bars, ring and hooks is tabulated in below table:

Purity

7,24,403 6,26,251

32,00,905

(3r

t'

I

I

S

Sr.

No

Net

Weight

(i.,

grams)

Market

Vaiue (in

Rs)

Tariff

Value (in

Rs)

0I Gold Fr.
(extracted

from Paste)

1 295.490

Gold Bar

(extracted

from

Powder)

1 999.O /24kt 8,48, 148

03 Gold ring

(white

rhodium

coating)

1 s5.26 999 .O /24kt 2,27,O74 1,96,307

o4 Gold Hooks 149.980

Total

*

i49-75lCUS/AHD 12024 -25

75O.0/ 18kt

37.O2,581

1

Details of I 
pieces

Items 
]

131.700 
J

eee .o /24kt 
I

),s,o2,s561rc,+S,tn 
I

11

no
7 ,33,229 

l
I

I ls 612.43o 
I
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2.2 Statcment of thc appellant was recorded on 24 'Ol '2024 under

Section 108 of the customs Act,I962, wherein he, inter-alia, admitted

attempting to smuggle gold into the country' He admitted that. he had

smuggled total 612.430 grams of gold in the form of goid paste' gold powder'

goid ring and gold hooks by way of concealment in his clothes and baggage'

The same was clearly meant for commercial purpose and hence did not

constitute bonafide baggage within the meaning of Se ctiort T9 of the Customs

Acl, 1962. Further, the said goods were also not declared before the Customs

by the appellant.

2.3 ln view of the above, gold totally we igtLing 612 '430 grams' in the form

of 02 gold bar (extracted from gold paste and gold powder)' 01 gold ring and

various gold hooks, having tafiff value of Rs 32'00'905/- and market value

of Rs. 37,O2,581/- were placed under Seizure on 24 'Ol '2024 under

Panchnama and seizure memo dated 24'Ol 2024 on the reasonabie belief

that the same were liable for confiscation under the Customs Act' 
.7962 

in

as much as the said act was an attempt to smuggle the said goods inside

2.4 The appellant vide his letter dated 06'02'2024' forwarded through

his Advocate Shri Rishikcsh J Mehra submitted that he is cooperating in

investigation and claiming the ownership of the gold recovered from him He

understood the charges levelled against him' He requested to adjudicate the

case without issuance of Show Cause Notice'

2.6 The Adjudicating authority' vide the impugned order' has ordered for

absolute confiscation or th" i-pugrred gotd, in tbe form of gold paste. gold

powder, gold rlng & go1{ hooks of 999'Ol 24Kt' &'750'Ol 18 kl purity totally

weighing 612.43o Grams and valued at Rs 32,00,905/- (tariff vaiue) and Rs'

37 ,O2,5a1 l- (market value) recovered and seized from the appe113nt vide

Seizure order and Panchnama dated 24 .ol .2o24 under section 1 1 1 (d),

111(f). I1l{l). lllij). 111(l) & l1l{m) of the Customs Act' 1962 The

adjudicating authority has also imposed penalty of Rs' 12,00,000/- on the

appellant under Section 1 12 (a) (i) of the Customs Act,1962'

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

' ' Customs Ac1 1962, the Ld. Adjudicating Authority, while admitting,

1,.. 
i tfrrt there is no option to the Adjudicatirlg Authority if the goods ,..1

fine, and il- rhe goods are prohibiled he has a discretion to eilher

release the goods on payment of redemption fine or confiscate the

S1.19-7 5i C [, SrAl I D/202,1-2,s Page 6 of 20
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goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

case.

A reading of Paras of the findings of the adjudicating authority clearly

shows that the adjudicating Authority was pre-dccided to absolutely

confiscate the gold in question, without applying himself to the

crucial fact that he had a discretion to either permit release of gold

on Redemption fine or absolutely confiscate them only when the

goods were "prohibited". Though not admitting, even if for a moment

it is presumed that the goods in question were prohibited, the Ld

Adjudicating Authority is required to exercise his discretion and how

such discretion is to be exercised is laid down in the case of

Commissioner of Customs (Air) vs P. Sinnasamy in CMA No.1638 of

2O08, before the Hon High Court of Madras decided on 23 August,

20r6.

In the instant case it is very clear that the Ld. Adjudicating Authority

started on a wrong premise of the fact that the Appellant in this case

is a smuggler, and that he has concealed the gold in this case, all of

which are erroneous findings as discussed above. Taking into

. 
consideration these erroneous findings, ,the 

Ld Adjudicating

Authority has got biased and decided that the gold in question should

be absolutely confiscated and penalty imposed.

There are plethora of Judgements botil lor and against the release of

gold seized in Customs Cascs. A combirtil rcading of al1 the cases

with specific reference to the policy/ Rules in vogue at the relevant

times, will show that depending on circumstances of each case in

hand and the profile of the person involved, the goods in question

may become "Prohibited" which are otherwise not listed in the

prohibited categories. However, despite the goods being prohibited

the same can be released or re-exported in the discretion of the

Adjudicating Authority, which discretion has to be exercised as per

the canons laid down by the Hon. Apex Court as discussed above' In

'this connection, following case laws arc submitted relied upon by the

appellant:

(i) Yakub I6rahim Yousuf 2Or1 \2631 DL'l 685 (Tri Mum) and

subsequently 20 l4-"ilOL-277-CESTST-MUM'

(ii) Shaik Jameel Pasha Vs Govt of India 1997 (9 1) ELT 277 IAP\;

(iii) V.P. Hamid vs Commissioner of Customs, 1994 (7 3) t'LT 425

(Tri);

*
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(iv) T. Elavarasan vs Commissioner of Customs(Airport) Chennai

2o11 (266) ELT 167 (Mad);

(") Union of India Vs Dhanak M. Ramji 2OO9 (248) ELT 127 (Bom) ;

upheld by Hon. Supreme Court vide its judgement dated 08-03-2010,

reported in 20 I O l2s2) F]LT A 1 02 (SC) 
]

(vi) A. Rajkumari vs CC (Chennai) 2015 l32t) ELT 5aO (Tri-l

Chennai); 'lhis case was also affirmed by the Hon. Apex Court vide

2O1s (321) Er,T 4207 (sC)..

o It is also submitted that impugned goods.are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and / or redemption would not be dangerous

or detrimental to health, welfare or morais of the people, in any

circumstances.

o There is a catena of cases where the orders of absolute confiscation

were successfully challenged and gold released either for re-export on

on redemption finc u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OOT (2tgl ELT 43S

2.'P. Sinnaswamy vs CC Chennai 2OO7 (22O) ELT 308

3. M. Arumugam vs CC Thiruchirapally 2OOT (22O) DW 3tL
4. Krishna Kumari vs CC Chennai 2OO8 (229) ELT 222.

Following are the list of latest revision authority's orders relied upon by the

appellant:

1. Order No: 58/202O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad

Shabbir Taherally Udaipurwala

3. Order No: 6t/2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

DT.

v/s

DT

v/s

4. Order No:

07.O8.2O2O in c/a

Hemant Kumar.

t26/2o2O CUS(WZ)/ASRA/MUMBAT,

Commissioner, Customs, Ahmedabad

DT.

v/s

5. Ordcr No: 123-124/2O2O-CUS(WZ)/ASRA/MUMBAT,

DT.O7,08,2020 in c/a Commissioner, Customs, Ahmedabad v/s
Rajesh Bhimji Panchai.

'F

){
I

l

,1
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6. 2019(369) E.L.T.1677 (G.O.l) in c/a Ashok Kumar Verma.

7. OrderNo: LO/2Ot9CUS(WZ)/ASRA/MUMBAI, DT. 30.09.2021

in c/a Faithimth Raseea Mohammad v/s Commissioner of Customs

CSI Airport Mumbai.

8. Order No. 243 & 24412022 CUq(WZ)/ASRA/MUMBAI, DT

24.O8.2022 in c/a (1)Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

o Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penaJty under section 1 12

(a) and (b) of Customs Act 1962 could not have been more than the

duty involved which in this case is Rs. 12,O0,OOO/- on the appellant'

. The appellant finally prayed to quash and set aside the OIO No:

OgIADCIVM/O&'AIHQl2024-25 dated 22.O4.2024 in so far as the

. absolute confiscation is concerned and in so far as the penalties

under section 112 Customs Act is conccrncd.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

26.03.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum

5. I have gone through the facts ofthe case availabie on record, grounds

of appeal and submission made by the appellant at the time of personal

hearing. It is observed that the issuqs to be decided in the present appeal

are as u nder;

(a) Whether the impugned orderdirecting absolute confiscation of

the impugned gold, in the form of gold paste, gold powder, gold ring &

gold hooks of 999.01 24Kt. &' 75O.O/ 18 kt. purity totally weighing

O\Z.+SO Grams' and valued at Rs. 32,00,905/- (tariff value) and Rs'

37,O2,581 l- (market value) without giving option for rcdemption under

Section 125(1) of Customs Act, ),962, in the facts and circumstances

of ihe case, is tegal and proper or otherwise;

(b) Whether the penaity amounting to Rs. 12,00,000/- imposed

on the appellant under Section 1 12 (a)(i) of the Customs Act, 1962, in

the facts and circumstalces of the case, is legal and proper or

otherwise.

6. It is observed that, on the basis of suspicion, the officers from

immigration at svPI Airport, Ahmedabad handed over the appellant [aving

passport No. U 1081878, to the officers of customs, AIU, at Green Channel

for suspected to carry high valued dutiable/ contraband goods The appeilant

*

- s/49-?5/CUS/AHDl2024-25
Page 9 of 20

I

I



had arrived at SVPI Airport, Ahmedabad, by Air Arabia Flight No. G9 418

from Sharjah on 24.01 .2024. Search ofthe baggage of the appellant resulted

in recovery of gold totally weighing 612.43O grams. in the lorm of 02 gold bar

(extracted from gold paste and gold powdei), 01 gold ring and goid hooks,

having Tariff Value of Rs. 32,00,905/- and Market Value of Rs. 37,02,58 1/ -

. The appellant did not declare the said gold before the Customs. These facts

have also been confirmed in the statement of the appellant recorded under

Section 1OB of the Customs Act, 7962 on 24.O),.2024. There is no disputing

the facts that the appellant had not declared possession of gold at the time

of his arrival in India when asked to do so. Thereby, he has vlolated the
--.provisions of Section 77 of lhe Customs Act,1962 read with Regulation 3 of

the Customs Baggage Declaration Regulations, 2O13. These facts are not

disputcd.

6.1 I find that it is undisputed that the appellant had not declared the

seized gold before the Customs on his arrival in India when he was asked to

declare the same before the Customs Authorities. Further, in his statement,

the appellant had admitted the knowledge, possession, carriage, non-

declaration and recovery of the seized gold. The appellant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required uncler Section 77 ol the Customs Act, 1962. Since the

confiscation of the scized gold is upheld, the appeliant had rendered himself

liable for penalty under Scction 1i2(a)(i) of the Customs Act, 1962.

6.2 I have also perused the decisions of the Government of India passed

by the Principal Commissioner & ex oflicio Additional Secretary to the

Government of lndia. I find that the Revisionary Authority has taken a view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned goid "prohibited" and therefore

they are liable for confiscation and the appellant is consequently liable for

penalty. Thus, it is held that the undeclared gold in the form of gold paste,

gold powder, gold rrng & gold hooks ol 999.O1 24Kt. & 75O.O/ 18 kt. purity

totally weighing 612.43O grams and valued at Rs. 32,00,905/- (tariff value)

and Rs. 37,02,581/- (market value) are 1iable to confiscation and the

appeilant is also 1iab1e to penalty.

6.3 In this regard, I also rely the judgement of the Hon,ble Supreme Court

in the case of om Prakash Bhatia Vs Commissioner of customs, Delhi 2003

(155) E.L.T. 423 (SC) wherein it is held that

*

,.1..

.':r$, *
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......(a) i.f there is ang prohibition of import or export of good_s

under the Act or any other laut for the time being in force, it would" be
considered to be prohibited goods; and (b) this uLoutd. not inclucle qnA such
good.s in respect of which the cond.itions, subject to which the good.s are
imported or exported, haue been contpliecl with. Thi.s wouLd. mean that if
the conditions prescribed_ for import or export of good.s are not complied
with, it would be consid.ered. to be prohibited. good.s. Thi.s would. also be
clear from section 1 I tuhich empowers the centrar Gouernment to prohibit
either 'ab solutelg' or ,subject to such cond-itions, to be falfilted- before or
after clearonce, as maA be specified. in the notification, the import or export
of the goods of any specified d.escription. 'fhe notifictttion can be Lssued for
the purposes specified in sub section (2). Hence, prohibition oJ importation
or exportation could- be subject to certain prescribed_ cond.itions to be_

fulfilled before or after clearance of good_s'. If cond.itions are not fulJilled", it
maA omount to prohibited goods..:,.....

It is apparent from the above judiciai pronouncement that even though gold
is not enumerated as prohibited goods under section r r o[ the cusloms Act,
7962, but it is to be imported on fulfilment of certain conditions, still, if the
conditions for such import are not complied with, then import of gold will
fall under prohibited goods. Flence, I find no infirmity in the impugned order
on this count.

(3i
6.4 In respect of absolute confiscation of gold in the form of gold paste,
gold powdel, gold ring & gold hooks of 999.0/ 24Kt. &,750.O/ 18 kt. purity

ta]ly weighing 6t2.43O grams and valued at Rs. 32,O0,9O5/_ (Tariff Value)

d Rs. 37,02,581/- (Market Value), it is observed that the acljudicating
h

authority in the instant case re\zing on the decisions of Hon,ble High court
of Madras in the case of P Sinnasamy l2Ot6 (344) trLT I l5a (Mad)1, Hon.ble

Kerala High Court in the case of Abdui Razak l2Ot2 l2T S) ELT 30O (Ker),

Hon'b1e High Court of Madras in thc case of Samynathan Murugesatr [2OO9

(247\ ELT 21 (Mad)1, Malabar Diamond Gallcry pvt. Lrd l2Ot6 TrOL-t664

HC-MAD-CUSI, Order No 17 12019 Cus dated 07.to.2olg in F. No.

375/06lBl2Ol7-RA of Government of India, Ministry of Finance,

Department of Revenue - Rcvisionary Authorily in the case of Abdul Kalam

Ammangod Kunhamu in paras 24 to 28 of thc impugncd order, had ordcred

for absolute confiscation of gold in the form of gold paste, gold powder, gold

ring & gold hooks of ggg.Ol 24iKt. & 75O.O/ 18 kt. purity totally weighing

.612.430 grams and valued at Rs. 32,00,905l- (Tariff Value) and Rs.

37 ,O2 ,581 I - (Market Value).
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6.5 It is observed Irom the facts and records ofthe present case that the]

appellant had conceale! Sold in paste form' gold in powder form' Gold ringl

coated with white rhodium and gold hooks totally weighing 612'430 gt"*"

in his baggage and in person with an intention to smuggle the same without

payment of duty. The gold was detected during examination of the baggage

in X Ray scanning on the basrs of suspicion about the smuggli4g activities

ofthe appellant. The appellant, in his statement recorded under Section 1O8

of the Cust.oms Act, 1962 on 24'01'2024, had admitted that he had

smuggled tota1.612.43o grams of gold inthe form of gold paste' gold powder'

gold ring and gold hooks by way of concealment in his clothes and baggage'

The same was clearly meant for commerclal purpose and hence did not

constitute bonafide baggage within the meaning of Section 79 of the Customs

Act, 1962. Further, the said goods were also not declared before the

Customs. Thus, the prese nt case is not of simple non declaration of gold but

an act of smuggling, as the gold was concealed in paste and powder form

coated with whil.c rhodium and kept in the form of gold hboks with ar

intention to smuggle the'same without payment of duty for commercial

reasons to earn profit. The appellant has not submitted any evldence for

substantiating the l.ransactions for purchase of gold in such a qrrantity'

6.6 In this regard, I rely upon the decision of the Honbie Tribunal'

Bangalore in the case of V K MOHAMMAD ALI Versus COMMISSiONER OF

CUSTOMS, COCHIN [2019 (369) E.L.T 1538 (Tri' - Bang)], wherein the

Hon,bleTribunalhasupheldthedecisionofadjudicatingauthorityfor

absolute confiscation of undeclared seized go1d. The relevant paras are as

un d cr:

"6. The brief Lsstte.for consid.eration in the case i.s to decide tuhether the

adjudicating authoitg as a discretion to release the gold confiscated or

the seizecl golcl requires' allou-ting to be redeemed on pallment of fine in

lieu of confLsccttion in terms of Section 125 of the Customs Ac6 1962'

Scclion 125 o[ thc Cu.slorns AcL reueals as under:

1

!r

)t
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"(1) Wheneuer confLscation of any goods is authoriz-ed bg this Act, the

officer adjudging it mag, in the case of any goods, the importation or

exportation u-thereof is prohibited under thi.s Act or under ang other law

for the time being in force, and shatl, in the case of ang other goods, giue

to the ouner of the goods or, where such otuner is not knou-tn, the person

from u,those pos.sesslon or .custodg such goods haue been seized, an

option to pag in lie-u of confLscation such fine as the said officer thinks fit
I

'!! *



(3I

Prouided that, utithout prejudice to the prouLsions of the prouiso to sub

section (2) of Section 115, such fine shall not exceed the market price of

the goods confi.scated, less in the case of imported goods the dutA

chargeable thereon.

(2) Where ang fine in lieu of confi.scation of goods Ls imposed under sub-

section (1), the owner of such goods or the person referred to in sub-

section (1 ), shall, in addition, be tiable to ang dutg and charges pagable

in respect of such goods."

6,7 A plain reading of the aboue prouision giues understanding that

while the adjudging officer mag permit the redemption of goods on

pagment of fine in lieu of confiscation.of goods tuhich are prohibited in

nature, he shall, in the case of other goods, 'may' permit redemption on

paAment of fine tn lieu of conft-scation.

6.2 There ore tuto situations ulhich emerge out of the legal position

uhich needs to be addressed; firstly, uhether the impugned goods are in

the nature of prohibited goods uherein the adjudicating authoitg has an

option to perrnit the goods to be redeemed on poyment of fine in lieu of

confiscation. Secondly, 
.whether 

the adiudgtng officer has a discretion so

as to allout or not such goods to be redeemed on paAment of fine in lieu of

confiscation.

6.3 For an appreciation of the same, it Ls required to see what are

prohibited goods i.s Section 2(33) of the Customs Act, 1 962 defines

prohibited goods as follottts :

Prohibited goods meons "any goods, the import or export on which is

subject to ang prohibition under thi^s Act or ang other law for the time

being in force but does not include ang such goods in respect of u-thich the

nditions subject to tuhich the goods are permitted to be imported or

exported haue been compLied u,tith. "

In uieru of the aboue, for the goods to acquire a nature of being prohibited

who either be prohibited under Custom-s Act or any other laut for the time

being .in force or the goods should haue been imported uherein the

cond.itions subject to uthich the goods are pennilred to be imported are not

complied with. Admittedly, the impugned gold is not prohibited either

under Customs Act or any other law for the time being in force at the

material time. As per the records of the case, the appellant houe not

submitted. angthing to show on record that the goods haue been properly

imported. It b to be inferred that the impugned gold has been imported

1r

tr
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ulithout follou-ting the due process of law that ls to say ulithout follousing

the procedures thereof. Therefore, it is to be held that the impugned goods

haue acquired the nature of being prohibited goods in uieut of Section 2(33)

of the Cuslom^s AcL, I 962.

6,4 Hauing found that the impugned goods haue acquired the nature of

prohibited goods, the issue which remains to be decided as to whether

the adjudicating authoritg can exercise [its] dLscretion to allou-t the goods

to be redeemed. Going bg the u-lordings of Section 125, it is clear.that in

such circumstances i.e. whether the goods are . prohibited, the

adjudicating authoritg 'rnag' permit the redemption. That being.the case

the Tribunal cannot sit in judgment ouer the discretion exercised bg the

competent authoritg duLg empowered under the statute. We find that as

submitted b11 the Learned DR, the Hon'ble High Court of Madras has

categoricaLLg heLd tltat: "When a prima facie case of attempt to smuggle

the goods is mod,e ou| it is not upon the Tribunal, the i^ssue not giue

positiue d"irections to the adjudicating outhority, to exerci.se option in

fauour of the respondents". We olso find that thi,s Bench of the Trlbunal

(supra) in a case inuolutng identical circumstances has upheld the

absoLute conflscatio.n of goLd bi.scuits of forergn oigin seized from a

passenger u.tho claimed that the same u)ere purchased in Mumbai.

7. ln uie u.t of the aboue, u-te ftnd that the Order-in-Appeal does not

require ang intentention and crs such the appeals are rejected."

6.7 I also rcly upon thc decision of the Hon'ble Tribunal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

12019 (37 Ol DLT 1321 (Tri Bang)1, wherein the Honble Tribunal following the

decisions of Hon'ble High Court of Kerala in the case of Ambali Karthikeyan

[2000 (125) ELT 50 (Ker)] and Hon'ble High Court of Karnataka in the case

of K. Abdulla Kunhi Abdul Rahaman [2O15 (330) ELT 148 (Kar)] had upheld

the absolute confiscation of gold in case where two gold bars weighing

2OOO.I4 grams werc concealed discreetly in the baggage wrapped in white

paper and kept in plastic pouch. In present case also, substantial quantity

of gold i.e. 612.43O grams concealed in a handbag.

6.8 I further rcly upon the recent decision qf the Hon'ble Revisionary

Authority vide Order No. 251 /2O23-CUS (WZ)/ASRA/MUMBAI, dated

21.O2.2023 on similar issue i.e. attempt to bring undeclared gold in form of

O2 kadas and 03 chains concealed in hand bag in the case of Shri Deepak

Rupani, wherein the Hon'ble Revisionary Authority has upheld the absolute

confiscation of 1 166>.680 F d valued at Rs. 30,27,5341- ffariff

ll
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Value) and Rs 33,95,040/

reproduced as under:

(market value). Thc rclevant paras are

"7. The Gouernment has gone through the facts of the case. The two gold

bars uere found only tuhen the hand bag af the applicant uas screened.

The Applbant had not filed any declaration of dutiable goods before the

Custom.s as required. under Section 77 of the Customs Ac| 1962. The

quantitA of gotQ recor.tered b substantial and in form of omaments i'e' 2

nos of karda and 3 chains. The confiscation of the gold i,s therefore

justified and thus, the Appticant hod rendered himself liable for penal

action.

B. Further, 2 Apple Luatches were found in the handbag of the applicant

alongutith an inuoice showing the ualue of the utatches, Free baggage

allowance of Rs. 5O,0O0/ - was giuen to the.applicant'

g. The Hon'bte High Court Of Madras, in the case of Commi-ssioner Of

Customs (Air), ChennaiJ V/ s P. Sinnasamg, reported in 2O16 (344) E'E'T'

1 154 (Mad), relging on the judgment of the Apex Court in the iase of Om

PrakashBhatiau.CommissionerofCustoms,Delhireporledin2oo3(155)

ELT. 423 (5.C.), has held thot if there Ls any prohibition of import or export

of goods under the Act or any other law ior the time being in force' it would

be considered to be prohibited goods; and (b) this would not include ang

suchgoodsinrespectofuthichtheconditions,subjecttouLhichthegoods

are imported or exported, haue been complied with' 'this would mean that

if the conditions prescibed for import or export of goods are not complied

tuith,itutouldbeconsid'eredtobeprohibitedgoods""'Hence'prohibttion

of importation or exportation could be subject to certQtn prescibed

conditions to be fulfilled before or after clearance of goods' lf conditions

are not fulfitled, it mag amount to prohibited goods lt ls fhus clear thot

gold, may not be one of the enumerated gobds, as prohibited goods' still'

if the cond.itions for such import are not complied utith, then import of gold'

utould squarety fcttl under the deJinition, "prohibited goods"'

10. Further, in para 47 of the sairl case the Hon'ble High Court ha's

obserued "smuggling in relation to ong goods is forbidden and totaLLg

prohibited.. Failure to check the good's on the arriual at the custotts station

and paAment of dutg at the rate prescibed, tt-tould fatl under the second

limb of section 112(a) of the Act, tuhich states omission to do any act'

u-lhichactoromission,Luouldrend"ersuchgoodstiablefor
confiscation.......... Thus, failure to declare the qood's and frtilure to complg

ulith the prescibed conditions has matTe the impugned gold "prohibited"
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L

and therefore Liable fot confiscation and the Applicant thus liable for
pcnaltg.

1 1. Once goods are held to be prohibited, Section 125 of the Customs

Act, 1962 stilL prouides discretion to consider release of good,s on

redemption fine Hon'ble Supreme Court in co.se of M/s. Raj Grow Impex

ICNIL APPEAL NO(S) 2217-22j8 of 2021 Arking out of SLp(C) Nos.

14633 14634 of 2o20-Order dated 17.06.2O2j) has laid. d.oun the

conditions and circumstances und.er which such d-i-scretion can be used..

'fhe same are reproduced belou,t.

71 . Thus, when it comes to d.iscretion, the exerclse thereof has to be

gui.ded bg taw has io be according to the rules of reason and. justice; and.

has to be based on the releuant constd.erations. The exercbe of d.i.scretton

is essentially the discernment of uhat is right and" proper, and such
dbcernment is the citicaL and cctutious jud-gment of tuhat is correct and.

proper bg differentiating between shad.o,.r and. substance as also
betueen equitg atrd pretence. A holder of public office, when exerci.sing

di"scretton confene'd bg the statute, hos to ensure that such exercbe is in

furtherance of accomplishment of the purpose und_erlging conferment of
such power, The requirements of reasonableness, rationality,
impartiaLitg, fairness and. equitg are inherent in ang excrei-se of d-i_scretion,

such an exercLse can neuer be accord-ing to the priuate opinion.

71.11t i"s hardlg of ang debate that d.iscretion has to be exercised-

jud-ictousLg and, for that matter, afi the facLs and afi the releuant

surrounding floors as also the imprication of exerci.se of d-iscretion either

u,tatt haue to be property weighed and. a balanced d_ecision i-s required_ to

be taken.

12. Gouernment notes Lhat the gold" was in the form of ornaments. The

applicant had kept the same in the harui bag and LUas not concealed in
an ingenious- I-rsuttfig, the hand- bags are not screened- at the arrtuar
oirport. The quantitg of the gold. is quite substantial. The applbant had
not declared the gord ornamenLs rn hrb possess ion uhich indtcates that
he had no intention to pay d.utg on the same. AII these haue been properlg
considered bA thc OA,4 uthile confiscating the gold omaments absolutel1.

13. The option to allout red-emption of seized. good_s b the d.iscretionary
potuer of the adjudicatin,g authoity depend_ing on the facts of each case
and after examiningl the ments. ln the present case, the quantiti being
substantitl, cLear intention to clear the gold. ornaments without paAment
of duty, is tt fit case for absoLute co a deterrent to such

*
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offenders. Thus, taking into account the facts ory record and the grquitA of

offence, the adjudicating authoity had rightlg ordered the absolute

confi.scation of .gold omaments. But for thc: intuit[on and the diligence of

the Customs Officer, the gold tuould haue passed undetected Such acts of

mb-using the liberalized facilitation process should be meted out with

exemplary punishment and the deterrent side of laut for ulhich such

prouisions are made in law needs to be inuoked. The order of the Appellate

authority upholding the order of absolute confi'scation of the gold

ornaments passed by the adjudicating outhoity is therefore liobLe to be

upheld."

6.9 . I further rely upon the recent decision of the Hon'ble Revisionary

Authority vide Order No. 217 12O24-Cus, dated 16.10.2024 wherein the

applicant attempt to bring undeclared gold in ,paste form in the case of

Riswan Kochupurayil Nazeer, whcrein thc Revlsionary Authority has upheld

the absolute confiscation of 788.940 grams ol gold extracted from gold paste

weighing 874.760 grams valued at 30,29,931 l- (Assesable Value) and Rs

34 ,gg ,286 I - (Market Value).

6.10 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No.

184/2024 - CUS, dated 04.09.2024 wherein absolute confiscation of one

long crude gold chain ol 24 caral purity weighing i.2 kgs valued at Rs

39,7O,8OO l-, wrapped in a condom which was found concealed in lower

inner garmeht, was upheld. The pcnalty imposcd was also uphcld.

.1 1 I further rely upon the rcccnt dccision of the Hon'brle Revislonary

uthority in the case of Sh. Rafi Syed, Order No.. 175/2024 -CUS,

dated28.O8.2O24 wherein absolute confiscation of 39 gold bars of 24 catat

purity weighing 38O0 grams valued at Rs 1 ,16'58,4OO1 , concealed inside

plastic pouches containing dates, was upheld. 'lhe penalty imposed was also

upheld. The applicant in this case was working as carrier.

6.12 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Shri Riyas Khan, Order No. 1gO/2024 -CUS, dated

09.O9.2024 wherein absolute confiscation of two cut gold bits and 78 gold

ingots of 24 carat purity weighi ng 2620 grams valued at Rs 87,42,940/-

cohcealed in play station joy sticks, was upheld. The penalty imposed was

also'upheld. The applicant in this celse was working as carricr'

6.13 I also rely upon the decision of Honblc High Court of Kerala in the

case of Abdul Razak Versus Union of India 12012 (275) DLT 300 (Ker)l

maintained in the Hon'ble Supreme Court [2017 (350) ELT A173 (SC)],

I

f,
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wherein the passenger, a carrier, tried to smuggle 8 kg of gold concealed iq

emergency light, mixie, grinder, car horns etc. was held to be absolutely

confiscated and not allowcd to be released on redemption frne. The relevan

para is reproduced as' under:

"6, After hearinq both sides and after considering the statutorA
prouLsions, ute do not think the appeLLant, a.s a matter of right, can
cLaim release of the goods on paAment of redemption fine and dutg.
Euen though qold tts such is not a prohibited, item and- can be
imported, such import is subject to lot of restictions including the
necessity to declare the goods on arriual at the Customs Station
and make payment. of dutg at the rate prescribed. There i,s no need

for us in this case to consider the conditions on u.thich import is
permi^ssibLe and whether the conditions are satLsfied because the
appellant attempte(l to smuggLe out the good,s bg concealing the
some in emergencA Light, mixie, grinder and- car horns etc. and.

hence the qoods so brought is prohibitory goods as there is cLear

uiolation of the statutorg prouisions for the normal import of gold,. "',

Further, as per the statement giuen by the. appeLlant under Section 
i

1O8 of the Act,. he i.s onlg a carrier i.e. professional smuggler 
I

smuggLing gor.tds on behalf of others for consideration. We,

therefore, do not find ang merit in the appellant's case that he has
the right to get the confr^scated gold relea,sed- on pagment of
redemption fine and duty under Section 125 of the Act."

In the present case also, the appellant had attempted to smuggle 672.43O

grams of gold for commercial reasons to earn profit. He had concealed gold

in paste, powder form, gold ring coated with white rhodium and gold hooks

with an intentton to smugglc the same without payment of duty. The

appellant has not submitted any evidence to substantiate the transaction in

this case. F'urthcr, the scizcd gold were ingeniously concealed. Therefore, the

adjudicating authority has rightly exercised his discretion for absolute

confiscation of gold.

6,14 In view of the above observations, and relying upon the decision ol

Hon'ble Tribunal, Bangalore, the Honble High Court of Kerala, the. Hontrle

Supreme Court and l.he Honble Revisionary Authority, it is ciearly
"established that the concealment in this case was intentional as substantial

quantity of gold in i. paste form, gold in powder form, gold ring coated with

white rhodium and gold hooks weighin g 612.43O grams were intentionally

concealed to evadc rletcction by the customs authorities. The appellant dicl

not intend to dcclart: the said gold. The appellant in his statement recorded

under Section 108 of thc Customs Act, 1962 on 24.O1.2024 had admitted

that he had smuggled total 612.430 grams of gold in the form of gold paste,

gold powder, gold ring arrd gold hooks by way of conceaiment in hls clothes

and baggage. The same was clearly nt for commercial purpose and hence

did not corrstitutc br>nafidr: b he meaning of Section 79 of the

1
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Customs Acl, 1962. Further, the said goods were also not declared before

the Customs. Thus, in my considered view, thrs is not a case of simple nonl

declaration ofgold but a planned smuggling ofgold into India. Therefore, the

adjudicating authority has rightly exercised his discretion for absolute

coniiscation of 612.430 grams of gold under Section I11(d), 111(0, 111(i),r

111[); 111(l) and 111(m) of the Customs Act, 1962. In view of above, the

absolute confiscation of gold weighing 612.430 gram valued at Rs.

32;OO,9OSl- (Tariff Value) and Rs 37,O2,581,1' (Markcl Value) is upheld.

6.15 Further, in respect of imposition of pcnalty amounting to Rs

12,OO,OOO / - on the appellant for bringing undeclared gold weighing 612.43O

gram valued at Rs. 32,OO,905/- (Tariff Valuc) and Rs. 37,02,58 1/- (Market

Value), the appellant has not raised any ground for reduction in penalty. He

has not made any reqrlest along with any ground for reduction in penalty

during personal hearing also. It is observed that the appellant had attempted ,

to bring gold into India without declaring the same and concealing the same 
,

in the form of gold paste, gold powder, gold coated with rhodium and gold

hooks. The quantum of gold is substantial and thc appellant had smugglcd

gotd for earning profit. The appcllant was awarc that smuggling of gold

without payrnent of customs duty is an ofl'cncc as statcd by him in his

statement dated 12.1O.2O23. Thus, I am of thc considercd view, that the

penalty of Rs 12,00,000/- imposed on thc appcllant undcr Scction 1 12 (a)(i)

of the Customs Act, 7962, in the impugnc<i order by the adjudicating

authority, is appropriate as per provisions of Scction 1 1 2 (a)(i) of the

Customs Act, 7962 and commensurate with thc omissions and commissions

of the appellant. Therefore, there is no infirmity in the impugned order and
i

the same is upheld. i

7. ln view of above, the appeal filed by the appcllant is rcjectcd.
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C to:

The Principal Chiel Commissioner of Customs Gujarat, Customs

House, Ahmedabad.

The Principal Commissioner of Customs, Customs,Ahmedabad.

The Joint/Additional Commissioner of Customs, Ahmedabad.
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