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q6 stl + FFt gw + 6jffi eftrt qr{{ q6 crfr fuqr,rqrJ.

This copy is grantcd free of cost for thc private use of the person to whom it is issued

frcr{-@ ie62 ol unr-ris dE rir rqrrr m #
wm$ 6 sq*r i 6lt qfft fs entcT n w1 6 rrrf,d rfl{s orat d d fq rne{r a1 mR
+1 il{-€ t 3 rfii } arr* orqr qfuersgffi ufue 1vrt6t titfrul, ftr rizreq, grre ftT rny

s-s< cFf, .r{ ffi o1 r"'rlerq s{rtfi u-q-d 6r Est B.

Under Section 129 DD(1) of the Customs Act, 1962 (as.a-4ended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision ..,rdppli,c-atio.n), lylir-ristry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.
gftqf/orcle. retatin g to

!:

Or TqIft

any goods exported

qr&i e€e-EffiEr6aEfl<r TT'TI qRiI rTiirdq i3{r{ rr{ T rrg qrm3{IqEI

rrr BTr rr-rdr nm q-r sart qri e ftrS stf&rd qre trilt c qr+ rrt rtt ss rrmq Rrrq rrt vflt
rrg ure o1 rrxr i qtlGrd qrf, t 6'ff d.
any goods loaded in a convcyance for importation into lndia, but which are not unloaded at
their place of destination in lndia or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

,1962 d;Irg rrg il{d {@

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

&fur q-I [qd6{;n qiq
q,1 qKrfr ei-c g.q &' srq Frsftfud orrrqm dor di iIGS :

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

q(E, I 87o Src*i.o ffifr 1 rrq 3fiwr{ {s 4

furrq,1 sr sfr i q-qm N qr1 <rarov Ewft-re qrrT fr{r qrRq.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule I item 6 of the Court Fee Act, 1870.
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4 copies of the Order-in-Original, in addition to relevant documents, if any

orq {$-{, ffs,co-g,Grffi sfu frfrE c-d } rft{ t'eitftq s{rf,I t fr r. zoot-(sqg d ul rrzlur
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d A ti trts b sq C r.2ool - sfu qft \'o. drq t vft-o 6 6 qftq t sq C r. rooo/ -

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousa.nd only) as the case may be, under the

Head of other receipts, fees, hnes, forfeitures and Miscellaneous Items being the fee

prescribed in the Customs Acl, 1962 (as amended) for filing a Revision Application. If the

qqr.Il trlq {eT 4HEEI
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amount of duty nd interest demanded, finc or pcnalty levicd is one lakh rupees or less,

fees as Rs.2OO/- d if it is more than onc lakh rupccs, the fce is Rs. 1000/-

c'ad. z 3rflI.II .lf{I ari6-6 s-Ei4rfrqft rs 3{rEd

{6qH 6Tdr ti + t *qrgffi srftftcc te62 sl ERI 12e q (l) + 3{ttr{ qtY{ fr.q.-a fr
Sxn{fdE , i;:frq BrffrE {w'.rrk *sr or orftf, o{Rro'{q t. wct{ ffiIE{d qe q-{ orfrs 6{
sE.'ee
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can hle an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:

frcT{-o', 3q6Eo'ot-or
orfD-+--{!r, qfHA-fufid

qEffi qqr
Td, 2nd Floor, Bahumali Bhavan,

3fttRqr, slf,{{iqK-380016
Nr.Girdhar Nagar Bridge, Asarwa,

, L962 URT 12e g 
16) ortftq, Sqr{ffi . t962 qr{I 129

g ( r) t' r{rft{ qfto t- w?r BqftRdd {w, €rm di qrBs

Under Section 129 A (6) ofthe Customs Acl, 1962 an appeal under Section f29 A (1) ofthe
Customs Act, 1962 shall be accompanied by a fee of -

q-6r trRr crfl rrqr {@ qrq dqt 6rnql
q ts 01 Toq qtq ffq rsqg qr rr* o-q d d co' Ef,rr {qg.

where the amount of duty and interest dcrnandccl and pcnalty levied by any oflicer of
Customs in the case to which thc appeal rclates is live lakh rupces or less, one thousand
rupees;

Erqfq-d qrfr iq6i frrfi Sqrg-tr 6rtr rnfi rrqr lIcm ArcI TqI 6IITqT

qql trs sft roc dq.rq s.ug * 3dto' A dfu-a q1 qirnr <rFEr * 3dirfi < d d; qiq fgn
Fqg

where the amouflt of duty and interest demandcd and penalty levied by any officer of
Customs in the.iis,e to which the appeal relates is more than five lakh rupees but not
exceeding fifty lri&h:.rupees, five thousand rupees ;

.iiffifrq-6i8ffi'fu-irnroffi rrtl Crrn rMr {GF
rrqr (s&1 To-q lrqrs.rrtq Fcg i odfrf' d d; (q E-mR Fcg.
whererthe amouht'of duty and interest demandcd and penalty levied by any officer of
Custoriis in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupeeg

$s €iqi,ilr1q-tpB- 0"/,, 3r(II E r-i qr. nrdl {@ ql ilcEi qs(g .ql <3 tova
.raol? h, ooi R-srd C t, q+d .sr qK,r 
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Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench
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(:r) in an appcal for grant of stayp.-for rectification of mistake or for any othcr plrrpose; or

(b) for rcstoration of an ap omlianied by a fee ol five Hundred ru

4

5

(s)

(a)

(q)

(b)

(rr)

(c)

(q)

(d)

6

Page 3 of 29

o-{

Ahmcdabad-380 O I6

qrr dqT orlrql

\



The present appeals have been liled by M/s Noble Traders, Talu, Soda

street, Old cloth market, Upleta-360490, (hereinafter referred toiasthe Appellant

No. 1J and Shri Asif Rafik Talu, Soda street, Old cloth markatl Upleta-360490,

(hereinafter referred to as the 'Appellant No. 2) in terms of .$6ction 128 of the

Customs Act, 1962, challenging the Order-in-Original No. '2O/ADC/ 2023'24

d,ated.20.02.2024 (hcreinafter referred to as the impugned order) passed by the

Additional Commissioner, Customs (Preventive), Jamnagar (hcreinafter referred

to as the 'adjudicating authority).

2. Facts of the case, in brief, are that the Hon'ble CESTAT, Ahmedabad

vide Order No. A/11322-1132812022 dated 31.10.2022 in the matter of M/s.

Noble Traders, Upleta has set aside the Order-in-Appeal No. JMN-CUSTM-0OO-

APP-74-8O-19-20 dated 30.05.2019 passed by the Commissioner (Appeals),

Ahmedabad and remanded the matter back to the adjudicating authority with

direction to pass a fresh order after allowing the cross examination of the

witnesses

2.1 Brief facts of thc case are that Preventive section, Hqrs, Customs (P),

Jamnagar gathered intelligence indicating smuggling of huge quantities of

imported worn clothing/ garments by the appellant. The import of "Worn clothing

and other Worn articles" falling under Chapter Heading 63090000 of the

customs Tariff Act, 1975 (hereinafter referred to as 'the cTA' for the sake of

brevity) is restricted under ITC (HS) vide DGFT Notification No.7/2004-09, urith

effect from 27.1o.2oo4 read with para 2.17 of Foreign Trade Policy and such

goods can be imported only against a valid import

license/autho itzatton/perrnission granted by the DGFT'

2.2 Acting upon thc intelligcnce, thc Officers of Customs (P), Jamnagar carried

out search of the godown premises of the appellant No 1 owned by Smt'

Nasimaben Rafikbhai Talu on 09.12.2016 in presence of shri Riyaz Rafik Talu,

(son of Smt. Nasimaben Rafikbhai Talu). During the course of search, a huge

stock of imported worn clothing (hereinafter re{grr,ed to as 'the said goods')

stacked in bales were found. It was found that the worn clothing bore labels of

various foreign countries and appeared imported gdbdi. tt *a" further found that

some of the clothing were uncut, some were cut aqd,the rest were wipers/cotton

rags. Shri Riyaz Rafik Talu, (son of Smt. Nasimaben Rafikbhai Talu, proprietor

\q
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of M/s NoblcrTtfaders), informed that his younger brother, Shri Asif Rafrk Talu

(Appellant No 2) is the power of attorney hotder of M/s Noble 'lraders (Appellant

No 1). He further informed that thcy were engagcd in thc business of purchase

and sale of worn clothing, blankets, towels, bed shects etc. and that the godowns

located in their business E(Sfrrl""" belong to M/s Noble Tradcrs (appellant No 1),

and M/s Sapna Sari Cgntffiommonly. He further informed that Shri Asif Rafik

Talu (appellant No 2) is proprietor of M/s. Sapna Sari Centre. No documents

related to purchase and sa-[e of the said goods were made available at the time

of search. During the search operation, Shri Riyaz Rafik Talu, in presence of the

panchas stated, inter alia, that the stock of two firms namely, M/s Noble Traders

(appellant No 1) and M/s Sapna Sari Centre were \ring in the common godown

premises; that the owner of M / s. Noble Traders (appellant No 1) is Smt.

Nasimaben Rafiqbhai Talu (his Mother) and owncr of M/s. Sapna Sari Centre is

Shri Asif Rafik Talu (appellant No 2) (his younger brother); that the work of both

the firms were being looked after by Shri Asif Railk Talu (appellant No 2); that

the goods were bcing procured from M/s. Om Sidhdhi Vinayak, Kandla and also

from local market; that bifurcation of the goods of each firm could be given by

Shri Asif RaIik Talu (appeliant No 2); that the books of accounts and price of the

goods would be produced by Shri Asif Rafik Talu (appellant No 2). Since Shri

Riyaz Rafik Talu could not produce any documents indicating legal import of the

said foreign goods, the same i.e. Worn clothing and wipers/cotton rags weighing

6,03,897 kgs. belonging to M/.s. Noble Traders (appellant No 1) and, M/s. Sapna

Sari Centre combined were detained unde r regular Panchnama dated

09 /lO.12.2016, The said detained goods were, thcn, handed over to Shri Riyaz

Rafik Talu, pon roprietor of M/s Noble 'l'raders (appcllant No 1) under

Supratnam4lda O.12.2O16 for safc custody

2.5 tlte"; course of further investigatlon, statements of various

suppliers frorp,, whom the said foreign origin goods w<:re said to have been

procured were.l fpcorded as under:

2.4 Sfatement of- Shri Iqbal Kadarbhai Dalu, propnetor of M/s Star

'I'raders, Jamnagar recorded undcr Seclion 108 of Customs Act, 1962 on

14.12.2O16 wherein he stg.ted that he is r:ngagcd in thc business of purchase

and sale of old i mported',clot hing's; that he purchases goods from Chennai.

Panipat and. Cormbatore,' He corifirmed that thc invoiccs wcre issued to M/s

Noble Traders (appellant No. 1), Uptcta; that 'old and used worn clothes

mentioned in the -invoices -pertaining to sale of goods to M/s. Noble Traders

"}.

I

':y
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(appellant No 1), Upleta means old and used cut clothings.

2.5 Statement of Shri Mahmadali N Meman, Proprietor of M/s New

Kamal Rajkot was rccorded under Section 108 of Custoins Act, 1962 on

14.12.2016, wherein he stated that they have never sold uncut goods to M/s.

Noble Traders (appcllant No 1), Upleta; that in the past they had once purchased

the uncut goods from M/s. Noble Traders (appellant No 1), Upleta, however the

same were returned back to M/s. Noble Traders (appellant No 1) as they could

not be sold.

2.6 A statement of Shri Asif Rafik Talu (appellant No 2), Power of

Attorney Holder of M/s. Noble Traders (appellant No 1) was recorded under

Section 108 of the Customs Act, 1962 on 19.72.2016 wherein he inter alia stated

that he was the power of attorney holder of M/s. Noble Traders (appellant No 1)

and submitted copy of lettcr of power of attorney dated 1O.O7.2O12; that the

godown is joint propcrty of family with five partners. He further stated that he

was looking after all the activities of both the firms, viz. M/s Noble Traders

(appellant No 1), Upieta and M/s Sapna Sari Centre, Upleta; that they were

engaged in purchase/sale of old garments and they purchased the goods mainly

from Jamnagar, Gandhidham, Ahmedabad, Rajkot, Panipat and Upleta and also

that they were engaged in importing old clothing; that they were selling the goods

in local market; that he knew that o1d clothing were imported and bore "Made

In. . . .. " labels with the name of thc foreign country; that on their purchase

invoices, the description given for the goods is "old and used. cloth"; that he was

not aware whether any customs duty had been paid on the goods purchased by

them from the local markets. IIc further stated that he was at Delhi at the time

of search; that he had read the Panchnama of search proceedings and agreed

with the details shown in the detention panchnarn_a dated 9/ l0-12-2016; that

wearable garments mean garments without cut and could be worn/reused; that

mutilated cloths mcan that there were 2 to 4 cuts having length of 4,, and

wipers/cotton rags mean pieces of garments; that he had purchased uncut

cloths @Rs. 4O To .l 10 per kg., mutilated cloths @ Rs. 2O to 30 per Kg and

Wipers/cotton rags (@ Rs. 05 to 07 per kg.; that they were selling these goods

with margin of Rs. 2 to 5, Rs. I to 2 and Rs O.20 to 0.5O per kg. respectively;

that he knew that thc goods falhng under chapter headings 6309 and 6310 are

restricted goods undcr the Exim policy. He further stated that there was no firm
wise marking on the goods but he could differentiate them and identify which
goods belong to M/s Noble Traders (appellant No 1) and which goods belong to

Page 5 of 29
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2.7 Shri Asif Rafk Talu (appellant No 2), power of Attorney Holder of

M/s. Noble Traders (appellant No 1), submitted certain relevant documents

relating to purchase and sale of the said goods on lg.L2.2}l6. Further
documents were also submitted on 21.12.2o76 and 23.12.201.6. It was found

during the scrutiny of these documents that the purchase of worn clothing in
respect of some consignments were supported by l3i1ls of Entry as they had been

directly imported by M/s Noble Traders (appellant No 1) under payment of duty,

fine and penalty. However, no supporting import documents relating to the

procurement of 1o1095 kgs of oid and used uncut clothes as well as 9o600 kgs

of wipers/cotton rags were produced loaded by M/s. Noble Traders (appellant No

i ), Upleta.

2.8 A tear.npf officers again visited the premises of M/s. Noble Traders

(appellant No 1) ,gn 06.0l .2017 to verify the stocks with reference to the

statement of Shri ,*sif Rafrk Talu recorded under Section 1O8 of Customs Act,

1962 and documepls submitted by him.

2.9 Verification was carried oul in prescnr:c of l)anchas and Shri Asif

Rafik Talu (qppellant No 2), the power of attorney holder of M/s Noble Traders

(appellant No 1 ).,, Quring the course of verificatron, the panchas witnessed

marking of various foreign countries on the old & worn clothing under

verihcation showrng that the goods were of forcign origrn. On being asked, in

presence of the panchas, Shri Asif Rafik Talu (appellant No 2) provided godown

wlse bifurcation of the goods belonging to M/s. Noble Traders (appellant No 1)

and that of M/s. Sapna Sari Centre. Shri Asif Rafik Talu (appellant No 2) also

stated the price of the goods as Rs. 76 per kg for worn clothing Uncut', Rs.27 l-
for'worn clothing cut (but not as pcr norms) and lls. 8 pr:r kg for 'wipers / cotton

rags.

Page 7 of 29

2.1O .llhey-!o;g in absence of any licit documents, rcstricted goods of

foreignorigin.w-gfu[:i4g1,81,695kgsandvaluedarRs.83,28,O2O/-ofM/s.Noble
'{:Traders (appellamL flo 1) were placed under seizure under Section 11O of the

Customs Act, -1q62-vide panchnama dated 06.01.2017 for safe custody under

the reasonable belief tha.t the said goods had been smuggled into India and were

liable to confiscation rlpder the provisions of the Customs Act, 1962. Thereafter,

the seized goods were.,ha,nded over to Shri Asif l{afik Talu (appellant No 2) of

d
iri

:i



2.11, To verify the facts and genuineness of transportation, inquiry was

also made with Road 1'ransport Office, Palanpur with regard to vehicle Number

GJ-O8-U 1277 as Lorry Reccipt submitted by Shri Asif Rafik Talu (appellant No

2) of M/s. Noble Traders (appellant No 1) suggest that this vehicle appeared to

be used frequently for transportation of the goods said to be acquired by M/s.

Noble Traders (appellant No 1). In response to a letter dated 29.12.2016, the

RTO, Palanpur vide letter dated 04.01.2017 provided the details of the vehicle

revealing that as per their records, vehiclb No. GJ-08-U-7277 was a Tanker and

owner of the same is Shri Ramesh chanbhai Maljibhai Desai residing at Jagana,

Desaivas, Palanpur, Banaskantha. The Offrcers of the Customs (Prev), Hdqr.,

Jamnagar visited the address of the owner for questioning him, however could

not found on the sard address. Inquiry made with villagers revealed that the

person was not living in the village since last 15 to 18 years.

2.I2 During the course of inquiry regarding other two vehicles frequently

used to transport the goods to M/s. Noble Traders (appellant No 1), Upleta, a

statement of Shri Kaushik K. Acharya, owner of truck No. GJ-12-X-2595 and

GJ-12-U-8754 was recorded on 06.01.2017 wherein he, inter alia, stated that he

was doing local transportation of the goods from various .units of KASEZ up to

Gandhidham, GIDC.only: that he had never transported the goods from KASEZ

to Jamnagar, Upleta or Rajkot; that they transport Plastic granules and o1d

cloths from KASEZ to Gandhidham local areas. On being shown the details

submitted by M/s. Noble Traders (appellant No 1) wherein it was mentioned that

transportation of goods had taken place through two of his trucks bearing No.

GJ-12-U-8754 an.d GJ-12-X-2595, he said that his tmcks had never transported

any goods to Jamnagar, Upleta or Rajkot.

2.13 A statement of Shri Iqbal Kadarbhal Dalu, proprietor of M/s Star
. :il

Traders, Jamnagar was recorded under Section 1b8.of Customs Act, 1962 on

11.O4.2017 wherein he inter alia stated that the gobds had bebn described as

- - r i'

t:,
..'<..,
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M/s. Noble Traders (appellant No 1) under Supratnama datetli06.0i.2017. The

details of the goods placed under seiz-ure pertaining to M/s. Sb.pna Sari Centre

were recorded as per Annexure- A to the Panchnama dated O6tO1, '2017 and the

details of the goods placed under seizure pertaining to Mlb. Nbble Traders

(appellant No 1) recorded as per Annexure- B to the Fanchnama dated

06.O1 .2O17 . Samples of the goods were also drawn which were sealed in presence

of panchas and in presence of Shri Asif Rafik Talu (appellant No 2).
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'old used ciothing' in the invoices issued towards goods sold to M/s. Noble

Traders (appellant No 1); that invoice did not mention that the goods were

imported; that no Bil1s of Entry, customs invoir:cs or import documents were

available with him and he could not produ<:c tht: same, I Ie also stated that the

goods sold to M/s. Noblc Traders (appcllant. No Il were no1. irrported one.

..

2.14 A statemerit of Shri Irfan Ahmad Jumani, proprietor of M/s Golden

Store, Upleta was recorded undcr Sectron 108 of Custorns Act, 1962 on

17.O5.2O17 wherein he inter alia stated that hr: had sold worn clothing and

wipers/cotton rags to M/s. Noble Traders (appellant No 1); that there was no

mention about payment particulars of import duty or Bllls of entry in the

Invoices. He further stated that while purchasing these goods from their

supplier, there is no mention about paymcnt of rmport duty and they were not

supplied any Bi11s of Entry or documents cvidencing payment of Customs duty.

2.15 A statement of Shri Asif Rafik 'l'alu (appellant No 2), Power of

Attorney ho$er of M/s" Noble Traders (appellant No 1) recorded under Section

108 of the qtrstoms Ac\ 1962 on 17.05.2017 wherein he inter alia stated that

he had no fqither Bills-of Entry to produce except what was submitted earlier.

He further stated that the goods purchased by them from local markets and

purchase docyme nts;did nol mention about the details of import duty payment

or Bills of Entry numbqr noq there was any mention regarding the details of legal

import.

2.16 r{ reference was made to the Directorate Gcneral of Foreign Trade

regarding this casc, the scizurc of the sard goods and also secking clarification

on the release of th considering thc rcstrictions imposed on their

import. The'. of Foreign Tradc, New Delhi vide letter F. No

01 /89 /2141o z/:P$.e?LAllVol-1 datcd 26.O5.2O17 replied as under:

"....it is infor-med'thdt the.'import of "Worn Clothing \& ottrcrs and Worn articles"

are "restricted" under 63090OO0 for import. No authorization had been given for

rmport of these items by DGFT. Hence thcse werc unauthorized imports.

It was therefore requested that Customs lPrev.l may take appropriate action

under Customs Act. "

2.17 The Investigation into the mattcr culminatcd int.o issuance of Show

Cause Notice No. VIII/ 1O 143/JCl O \ &A/20 l7 dattrd 07 .06.2O17 to the Appellant

calling him as to why:

(i) the imporfqd worrl clothing falling und<rr Chapter Headrng 63O9 of the CTA,

,095'kgs vah.red at Rs. 76,83,220 l- and the imported wipers/weighing 1,Qtr
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cotton rags falling undcr Chapter Heading 63 10 i 020 of the CTA, weighing 80600

kgs valued at Rs. 6,44,800/- [(totally weighing 181695 kgs valued at Rs.

83,28,O2OI- (Rupees Eighty-three lakhs twenty-eight thousand and twenty

only)] seized from the godown of M/s. Noble Traders (appellant No 1), Upleta

should not be confiscated under section 11 1 (d) of the Customs Act, 1962;

(ii) Penalty shouid not be imposed upon M/s Noble Traders (appellant No 1),

Upleta under Section 1 12(a) and Section 112(b) of the Customs Act, 7962.

(iii) Personal penalty should not be imposed upon Shri ^A.sif Rafik Talu (appellant

No 2) power of attorney holder of M/s Noble Traders, Upleta under Section 1 12(a)

and Section 112(b) of the Customs Act, 1962.

2.19 The Appcllant, initially, vide their reply dated 14/Oal2Ot7 lnas

requested for cross cxamination of Panch witnesses as well as other persons

including officers of the department. However, during the remand proceedings,

the Appellant through their Advocate Shri Amal Dave's letter no. NIL dated

26.10.2023 and dated 01 .11.2023 submitted that they wish to Cross

Examination only two Panch witnesses in connection with the Panchnama

Proceedings of 9/1O.12.2O 16 and they did not want to cross examine other

persons. Accordingly, by following the Hon'ble CESTAT's directions, the Cross

Examination of both the Panchas (1) Shri Mustakbhai Yunusbhai sharif and (2)

Shri Lakhmanbhai Kanjibhai Panera by Shri Amai dave Advocate and Shri

Sudhanshu Bissa on behalf of Shri Asif Ralik Talu (appellant No 2), power of

Attorney Holder M/s. Noble Traders (appellant No 1), upleta and also proprietor

of M/s. Sapna Sari Centre, Upleta was conducted on OS/Ol 12024. During the

Cross Examination, Shri Mustakbhai Yunusbhai Sharif and Shri Lakhmanbhai

2.18 During thc first round of litigation matter was adjudicated vide the

Order-in-Original No. 19/.Ioint Commissioner /2017 -18 dated 30.01.2018/

26.O2.2O18 issued by the Joint Commissioner, Customs (Prev), Jamnagar which

was upheld vide Order-in-Appeal No.'Order-in-Appeal-JMN-CUSTM0O0-APP-

74-8O-19-20 dated 3O.05.2019'and in subsequent litigation the Hon'bie CESTAT

vide its common Order No. Al11322-1132812022 dated 3l .1O.2O22 has set

aside the Impugned Order-in-Appeal-JMN-CUSTM-OO0APP-74-80- 1 9-2O dated

30.05.2019 passed by the Commissioner (Appeals), Ahmedabad and remanded

the matter back to the adjudicating authority with direction to pass a fresh order

after allowing the cross examination of the witnesses.
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-stated that they were r:alled for from petrol pump of

shri Lakhmanbhai Panera in ttre mornrng at 1.hc tlme of <:ommencement of

Panchnama; that after signing they left the place and came back upon calling at

the time of completion of Panchnama procecdings in the nridnight of 10. 12.2or6.

Shri Mustakbhai stated that he attended a marriagc in bctwccn period and Shri

Lakhmanbhai stated that he was at his petrol purnp in between time; that they

were not present at the time of stock taking and not witnessed weighment of

goods on 09.12.2016; that they <lid not see thc goods and also labels of foreign

make on it. Both of them said that since it was governmcntal work they signed

the documents. On being asked Shri Mustal<bhai st:rted thzrt Shri Sarfaraz Abla,

Shakil Ghanchi, Sadiq Ghanchi, Javedbhai Patel, iiahkbhai I-lakka, Mori Vasim

Ibrahim and Rajab Jiva Makwana wcre prcscnt at a place w.hr:re he was attending

marriage ceremony.

2.2O -The adjudicating authority after granting personal hearing and

consrdering the outcome of Cross cxamination anci furthcr submission made by

the appellanf in the matter passed the following order:

(i) He confiscated the seized foreign origin goods viz. worn clothing falling under

CTH 6309000O, wcighing 1,01,095 kgs. vzilued a1 Iis.76,83.2201, and wipers/

cotton rags falling;.undcr CTII (r3 101020, wi:ighing 80,600 kgs valued at

Rs.6,44,80O/;, totally weighing 1,81,695 kgs. togcther valued at Rs.83,28,020/-

(Rupees Eighty Three Lakh Twenty Eight 'lhousand and Twenty only) seized

from the godown premises of M / s. Noble 'l'radcrs Upleta under Section 1 i 1 (d) of

tht Customs,Act.

' _. t.

(ii) He offered the -Directors, tradcrs, for redemptron of the goods under Section

125(1) of the Customs Act, 1962 upon paymenl of a linc of Rs.1 1,00,000/-

(Rupees Eleven Lakhs only) which shall bc rn aridition to duties and charges

payable under Section 12512| of thc Customs Acl.,1962. I,'urther, as per the

provisions of Section .125(3) of the Custorns Acl, 1962, rf oplion of payment of

fine is not exerci+cd w.ithin 120 days from lhe datr: of this orde r, the same shall

becomc void. '-'

(iii) He imposqd penalty,oJ Rs.8,00,000/- (Rupees Eight Lakhs only) on M/s.

Noble Traders, Soda Street, Old Cloth Market, Upleta, Distnct- Rajkot under

Section 1 1 2 (a) & Section t 12 (b) of the Customs Act.
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(iv) He imposed penalty of Rs.2,00,000/- (Rupees Two Lakhbronly) on Shri Asif

Rafik Talu, Power of Attorney Holder of M/s. Noble Traderb, Soda Street, O1d

Cloth Market, Upleta, District- Rajkot, under Section I 12 (a)-&'section 1 12(b) of

the Customs Act, 1962

Being aggrieved with the impugned order, the Appellants have f,tled the present

appeals wherein they have submitted grounds which are as underi'-

3.1 The Appellant has submitted that the impugned order passed by the

Additional Commissioner is ex-facie illegal and unsustainable in the eyes of 1aw

because the findings given by the adjudicating authority are devoid of merits and

without jurisdiction. The adjudicating authority has not considered the

substantial arguments raised by the appellant at the time of filing preliminary

reply dated 28.Oa.2O17 and also in the final reply filed by the appellant. The

adjudicating authority even after recording the fact that the panch witnesses

have denied having any knowledge about the contents of the panchnama dated

09.12.2016 has held that thc panchnama proceedings were proper and legal.

The appellant submits that the action of the adjudicating authority in relying

upon the panchnama datcd 09 .72.20 1 6 despite there being a clear doubt

regarding the manner in which the panchnama proceedings were carried out is

illegal and bad in law. The Adjudicating Authority has also not considered the

submissions of the appellant that there was no evidence on record to even

remotely suggest that the goods seized by the department under panchnama

dated 09.12.2O16 were in thc nature of foreign brand uncut old and used

ciothing and wipers/cotton rags. The Adjudicating Authority.has also accepted

the fact that the search officers had only counted the.bales and gobds were not

checked by individually opening each and cvery bale. Despite recording these

frndings, the Adjudicatrng Authority has confirmed the imposition of penalty on

the appellant and also held that the goods were liable for confiscation. The

appellant submits that the evidence in form oflegal purchase ofthese goods from

the local suppliers was discarded by the Adjudicating Authority without giving

any frndings on this fact. The Adjudicating Authority has also failed to consider

the fact that it was the case of town seizure and tfre burden to prove that the

goods were imported or smuggled was on the revenue,rv_hich the r:evenue had
,i:

failed to establish in the present case. Therefore, the impilgned order passed by

the Adjudicating Authority is devoid of merits and deservbb to be set aside in the

interest of justice.

t:1
i":

".(
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3.2 The Additional Commissioner has cornmitted an error in recording

the findings at para 22(1) e, para 22121 of thc order holding that panchnama

proceedings cannot be vitiated because the panch witnesses had signed the

panchnama dated 09.12.2016. The adjudicating authority in para 22(21 lnas

again referred to thc fact that panchas havt: alsc> not disputcd or objected the

seizure proceedings that we re carried out on 04 .Ol.2O 1 7. The adjudicating

authonty has held that if there was any irrfirmity or irregularity in carrying out

panchnama proceedings, the panchas ought to trave objected or challenged such

proceedings at the material trme when the panchnama was being drawn. On this

basis, the adjudicating authority has ri:acht:d to a conclusion that the

panchnama clated 09.12.2016 was drawn in pr<-'sence of the panchas and the

panchas were aware about the contents of panchnama.

3.3 The appellant has submittcd thert t.hc abovc finclings grven by the

adjudicatrng authority are devoid of merils and arc: required to bc set aside. It is

an admitted fact that the panch witncsses namcly Shri Mustak Yunusbhai Sharif

and Shri Lakhmanbhai Kanjibhai Panera dunng their cross-cxamination dated

O5.Ol .2024 have clearly stated that therc was a marriage in the village on

09.12.2016 and Shri Mustak Yunusbhai Sharii was prcse nt in the marriage

during the ep.tireqday. Shri Lakhmzrnbhai Kanjibhai Panera deposed that he was

not well on tbiat day 4nd therefore, he went to the panchnama premises only to
l

sign the panchnarna.If,he panchas have also dcnicd havlng scen the goods seized

under panchnama and also denied having any knowledge about the goods being

of foreign brands.. The panchas travc statt:cl durirtg the cross examinatron that

thcy wcre told by.,the Qfficcrs of Customs that thr:ir signat.ures were required for

the purposc gf (ipluqlnment work.

:lli -il: : r

3.4 Irl-+he l.ight of above facts, the appclleinl has submrtted that whether

the panchas have put their signatures on thc partchnama dated 09.12.2016 ot

in panchnama dated 04.O1.2017, is not enough or conclusive to conclude that

the panchnama was drawn in a proper manncr. Once the sanctity of the

panchnama is taintcd by the depositions of the independent panchas obtained

during cross examination, no reliance carr be placed on such panchnama

proceedings which otherwise casts a shadow of doubt in thc manner in which it

was taken. It is a lact on thc record that thc: panr:ha witnesscs were not present

during the cnttrc procccdings whcn tltc patrr:hnarna was drawn, the adjudicating

authority could not have simply uphcld thc Correctr')css of panchnama merely on

t'
l,
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the ground that the panchas have signed the parichnama. When the pancha

witnesses have pleaded their ignorance about the contents in the panchnama,

no sanctity can be attributcd to such panchnama proceedirigs. However, the

Adjudicating Authority instcad of discarding the panchnama d&.tcd Og.12.2016,

has attempted to justify the correctness of the panchnama which was drawn in

the absence of independent panchas. The appellant submitS that when the

panchas have not seen the process ofstock taking and also not seen examination

ofthe goods by opening ofbales, the adjudicating authority could not have held

that the contents of the panchnama were correct and undispr.itable. Therefore,

the impugned order passed by the Adjudicating Authority deserves to be set

aside in the interest ofjustice.

3.5 The adjudicating authority has also cornmitted a mistake in holding

that the pancha witnesses ought to have objected or challenged the panchnama

at the time when the panchnama was being drawn if the same was drawn in

theier absence. The appellant submits that the case has been made out against

the appellant and not against the panch witnesses. The panchas had signed on

the panchnama only because the departmental officers told them that it was for

government work and no harm will bc causcd to them. Therefore, the panchas

had no occasion to dispute the panchnama proceedings as they were not even

aware of the entire proceedings. Further, panch witnesses are the witnesses of

the department who were claimed to be present during the entire panchnama

proceedings. But during thc cross-examinatlon, the appellant had brought on

record the fact that the entire panchnama proceedings were undertaken in the

absence of panch witnesses. Therefore, there is no question of the panch

witnesses raising any objection regarding the manner in which the panchnama

proceedings were carried out by the department.

3.6 In the case of B.D. Goel versus Ebrahim Essa Sodha reported in

2Ol4 (306) E.L.T. 337 (Bom.), the Hon'ble High Court held that the assessee

cannot be charged with the allegation of smuggling on the basis of panchnama

when during the cross examination of panchas, the version of the panch is

contradictory to the panchnama. In case of Commissioncr of C. Ex. & S.T.,

Lucknow versus Anand Kumar Alias Babu reported in 2015 (325) E.L.T. 609 (Tri.

- Del.), it was the case of the department that the assessee was caught smuggling

gold in the presence of two independent witnesses and the panchnama was

drawn. However, during the cross examination of one of the panch, it was

revealed that the panch was not present at the time when the assessee was
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apprehended by the departmental officers. Department's contention was that it

had intimation about smuggling of gold and hence, they have called the pancha

for the same. However, the panch deposed in cross examination that the person

apprehended by the departmental officer was already present. The Hon'ble

Tribunal held that the,diposition of panch was contradictory to the case of the

department and therefore, no sanctity can be attributed to the panchnama. The

Hon'ble Tribunal dropped the charges of smuggling of gold holding that the

panchnama was doubtful and there was no cogertl evidencc to support the case

of the department. In case of Commissioner of C. Ex., Ahmedabad-Ill vs. Baroda

Rolling Works reported in 2009 (238) E.L.T. 495 (Tri. - Ahmd.), the Hon'ble

Tribunal held that thc panchnama cannot bc considcred t <-r be reliable evidence

when it was drawn in the absencc of thc in<lept:rtclcnt pant:has. In the said case

also, panchnarna witnesses were rlot present at rhe time when the panchnama

was drawn and were called subsequently and thcir signatures were obtained. In

another casg oS.Ashok Kyr5lar Vcrsus Cornmissioner of Customs, New Delhi

rcported in 2Q09'p$S) E.L".T.. 441 ('l'ri. - Del.), thc Ilon'ble 'l'nbunal observed that

the panch wilness flgring;.the cross examination stated that he was not present

during the tiqr€ when-the assessee was apprehended by DlRl officers and he had

only signed papers given,by the DRI officers without knowing the contents of the

papers. The H-on'ble Tr;ibunal held that dcpostttorrs of the p:rnch witness proved

the falsified casc of the departmenl. and thcrcforc, rro rclianr:c could be placed on

lhe panchnama.

.:.]

3.7 -ln thc..present Q:ase als<.r, thc panch rvitncss havc testrficd that they

were not prqsent during the-panchnama procecdings and tllcy have not seen any

imported goods having fqreign.,brand labcls on thc goods. 'l'hc panch witnesses

have contradicted the panchnama dated 09.12.2O\6 and therefore, the appellant

submits that no reliance ean..be placcd on thc ;:anchnanra dated 09.12-20)'6'

Since the Adjudicating Authority has heavily rclied upon the contents of the

panchnama dated 09. 12.2O16, tht: impugncd ordcr passcd by the Adjudicating

Authority deserves to be set asidc in thc int(lrest ol'lusticr:.

3.8 Thc Adj,udicating Authority has corrnritted a grave error in holding

at para 2213::a!1d 22$l ol the ordr:r thal lhc validity of panchnama cannot be

challenged by. the appellant becausc the family rncmbers of the appellant no. 2

were present duri.ng the tirne when thc panchnanta proceedings were carried out.

'l'he Adjudicating Authority has hcld that the lamily membcrs of the appellant

no. 2 were present on 09. L2.2O16 when thc panchnamet was drawn at the

Page 15 of 29
:\

l

A:
i:.;

I'



s/49-33 & 34lCUS/JMN I 2024-25

warehouse premises of the appellant and he has confirmed':.that the labels on

clothing's were of forcign brands and these goods were uncut"worn clothing and

wipers/cotton rags. The adjudicating authority held that.,all the details like

number of bales and weight of the bales were known to ithe appellant. The

adjudicating authority further held that appellant ' no. 2 had acknowledged

receipt of panchnama. Thereforc, thc adjudicating authority has concluded that

none of the persons had disput.ed thc facts regarding quantity ol bales and its

weight and working or methodologr adopted to arrive at total quantity of goods.

3.9 The appellant submits that the findings given by the adjudicating

authority are ex-facie il1ega1 and unsustainable because the appellant at the time

of frling the reply dated 28th August, 2Ol7 and also at the time of recording of

statement had specificaliy submitted that on the day of O9.12.2016, the

appellant no. 2 was also attending the marriage in the village, and therefore, he

was not present when the panchnama was being drawn at the premises of the

appellant. Further, the appellant has never accepted the fact that the entire

quantity of seized goods was in the nature of imported goods and was in

unmutilated condition. In fact, the appellant in the reply had specifically

submitted that nonc of thc bales found at the premises of the appellant's

warehouses were opened by the departmental officers and that no examination

of the goods was carried out by the departmental officers.

3.10 The adjudicatrng authority has also categorically admitted these

facts in para 22(3\ of the impugned order. The Adjudicating Authority has

recorded the findings that only number of bales and weight of the bales was

counted by the investigating officcrs and thc bales were nevcr opcned to see if all

the clothing had forcign brand labcls on thcm or if the bales were containing

imported goods. The appellant submits that to hold that the goods were of

imported in nature and we re rcstricted for import, the investigating officers ought

to have opened up each and every bale containing all types of old and used

clothing. The officers shouid have segregated the clothing which had foreign

labels on them. Otherwise, the o1d and used clothing which is not imported by

the appellant cannot be said to be "restricted" if they have been purchased from

the local market having no foreign brand labels on them. But the officers have

never opened the bales and have not taken the exercise of.segregating the old

and used clothing having foreign 1abels on them. The officers have simply

counted the ba-les and multiplied thc weight of one bale with number of bales to

conclude that all the goods wcre having foreign labels on them and they were

''.i.: '- -'

'.. rl il ':
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imported goods.

3. 1 1 The appellant subrnits that it is clear t.hat the investigating officers

have not checked the baies by individually opcning them and examining every

piece of clothing to ascertain that the entire quantity of the goods were foreign

brand clothing and were uncut. This, itself rarses a clear doubt regarding the

manner in which the panchnama proceedings have been undertaken by the

department. This fact is further corroboratcd with the deposit.ions of the panchas

who have also dcposcd not having seen any forc:ign branrl labels on the goods

and they were not prcsent during the stock takrng. 1'he Adjudicating Authority,

despite recor{ing that the only bales were countcd and goods were not physically

checked, held that all the goods were irnported in nature. The adjudicating

authority has taken into consideratton immaterial facts ttrat the family membcrs

of the appellant no. 2 were,present at thc cerernorry and thcrefore the applicant

had signed the panchnama, 'lhc appellants submit that merely because the

panchnama is signed by the respondent would not absolve the investigating

officers from followrng due process of law, as thc serious allcgation of smuggling

against the goods ts made out against thc respon<1ent. 'l'Lrr:sr: allegations must

be establishc{ bcyond rcasonable doubt, whic}r f.irc dcpart me nt has failed to

prove in the--instant case. fhe Adjudicating Authority has only relied upon the

fact that the"panchnarnq !.v-ag signed by tht: respondent and on this basis, the

e ntire goods' werq ,fr91d liq,lle for confiscalron. 1'trr: appellant submits that the

action of the .Adja.lftip?t1ng'"Authbrity is a purporlcd detcrrnination of liability

without conside_Il.ng thg actual facts brought out by the appr:11ant in the present

case. 'I'hercforp,.;thc;,rigrpugned order passed by the Adjudicating Authority

deserves to be set.aside.in the interest ofjusticc.

3,12 The adjud.icating authonty has cornmrtted a gravc error in holding

at para 22(5J of thc order that thc panchnarna procccdings datcd 09.12.2016

cannot be said, to be vitiatcd becausc thc panchnama dared 09.06.2016 and

supratnama. dated O4.O1.2O17 wcre carried out by two differcnt group of officers,

and the appellant or the panchas have not raised any dispute regardrng the

methodologz adopted fo-r ca4ry.ing out panchnama. 'l'hc appcllant has submitted

that the aboue findings recorcled by the adjudicating authority are fallacious and

absolutely irrelevan't beoaqqe the presence of two different officers on 09.12.2O16

and 04.01.2O 17 is not a relevant factor to concludc that panchnama proceedings

were carried out in a proper manner. Thc appellanl- has disputcd the panchnama

proceedings on the ground that it was undr:rtakcn irt thc absc:nce of independcnt

,-,,
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panchas, as the panchas wcre not present during the entire day of 09.12.2O16'

From panchnama dated 09.12.2016 and also supratnama dated 04.01.2017,

nothing is coming out on record that all the goods having quantity of 181695 kgs

were physically checked by the departmental officers in the presence ofpanchas

and that the entire quantity of old and used clothing found was uncut and having

foreign labels on it. In fact, the panchnama dated 09.12.2016 has only referred

to the quantity determined in terms of number of bales and it is nowhere stated

that each and every bale was opened in the presence of panchas and the

appellant; and all the goods found inside each and every bale were having foreign

labels on them and wcre in uncut condition. Therefore, the appellant submits

that merely because the panch witncsses and the proprietor ofthe appellant firm

have put their signatures on the panchnama; this cannot be a ground to validate

the panchnama proceedings. The appellant submits that rnerely counting bales

and holding that the goods contained in the bales were of a particular nature is

an act based upon eye-estimation, and therefore, the panchnama dated

09.12.2016 cannot be a reliable piece of evidence to conclude against the

appellant that the goods were of imported nature and these goods were restricted

for import.

3.13 The appellant has submitted that various judicial forums have

consistently held that the slock verification cannot be done merely on the basis

of eye-estimation. In case of Commr. of C. Ex., Haldia vs. Shri Badri Narayan

Alioys & Steels Ltd. reported in 2018 (8) G.S.T.L. 79 lTti. Kolkata), the Hon'ble

Tribunal held that stock taking is required to be conducted in a proper manner,

which should be supported by some material such hs, weighment slip, counting

slip etc., and it cannot be on the basis of eye estimation or othelwise. Similar

view was taken by the Hon'b1e Tribunal in case of Raika Ispat Udyog Pvt. Ltd. v.

Commissioner of Central Excise, Raipur reported in 2076 (340) E.L.T. 598 (Tri.-

De1.) and it was observed that the dcpartmcnt had taken thc rough estimation

of the goods on thc basis of mrmbcr of bundles and the average weight of the

bundle to conclude that the assesscc had clandestinely cleared the goods. The

Hon'ble Tribunal hcld that such rough cstimation by counting bundles and

taking average weight was not correct because no evidence was produced to

corroborate with the theory of the department that there was shortage of goods

during stock taking. In cases like Surya Wires Pvt. Ltd. vs. Commis-sioner of Cus.,

C. Ex. & S.T., Raipur 2O2l (376\ E.L.T. 550 (Tri. - Del.), Shree Rolling Mill vs.

Commr., CentralTax, C. Ex. &Cus., Raipur 2021 1377) E.L.T. S83 (Tri. - Del.),

Shree Nakoda Ispat Ltd. vs. Commissioner of Central Excise, Raiprir 2Ol7 (3481
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E.L.T. 313 (Tri. - Del.), Unique International Ltd. vs. Commissioner of C. Ex.,

Chandigarh 2016 (344) E.L.T. 555 (Tri. Ctran.), it has been held that the

department cannot conduct stock taking only by t:yc estimation.

In the present casg, the Adjudicating Authority himself has observed that

the officers have counted the balcs, and the wcight of goods was determined on

such basis. However, the bales were not opencd 1o confirm whether the goods

contained in bales were imported. Therefore, thc entire process of stock taking

was improper and therefore, the panchnama pr<>ccedings could not have been

relied upon by the Adjudicating Authority to holcl that the goods were imported

uncut old and used clothes. Thercfore, the appcllant submits that the impugned

order passed by the Additional Commissioner r.lcsr:rves to bc set aside in the

interest of justicc.

3.14 The Additional Conrmissioner has oommitted a grave error 1n

holding that the quantity of thc goods cannot bt: disputed by the appeilant

because thc appellant during invcstigation had sl.att:d that these goods weighing

181695 kgs v4cre proeured by the appellant from local market. The adjudicating

authority on.fhis.basis has concluded that since the appellant itself admitted the

procurement ''of g99ds, therefore, the quantity of goods seized from the

appellant's p.rerniseq cannot be disputed by th<: appellant. The appellant has

submitted that,; thqse findings rcndered by tlrc adjudicating authority are

rrrelevant beeause the appellant had disputcd th<: :rllcgation of the department

that the quantity of 181695 kgs was that ol' irnportcd goods" in "uncut"

condition. On.1h<: eontrary, the appcllant has ot.tl-v stated in the reply that the

goods were proetrredfpurchased from supplicrs batscd in Upleta, Jamnagar, and

Ahmedabad etc, ln-fact, the appellant had also brought on record the authority

discarded the invoices prodr,rced by the appetlant showing purchase of the said

goods from Iocal suppliers- and also discardcd the statcments and letters

submitted by the suppliers,of the appellant rcgarding sale of such goods; and

held that these invoicesf statements were not in the nature of valid import

documents. When the appellant's supplicrs frorn whom the appellant had

procured these goods are-xot for<:ign bascd supplit:rs, it is not undcrstood how

the appellant could hsvg:'in posscssion th<: irrrport documents regarding

purchase of thesc goods. ",,.

3.15 lant "subltrits that statcmcnt.s of thc concerned persons of

these two sLrpplkrs iwere alsoltaken by the department and they deposed that
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they have been selling goods to the appellant. In these circumstances, the goods

were not imported goods and they were not smuggled by the appellant. Thus, the

adjudicating authoril.y had no jurisdiction to confirm the imposition of penalty

and conflscation of the goods. Thus, the impugned order passed by the

adjudicating authority is devoid of rnerits and deserves to be set aside in the

interest ofjustice.

3.16 The appellant has submitted that the whole basis of show cause

notice is that the above referred goods were liable for confiscation since there

were no documents for establishing their legal import is ex-facie incorrect. These

goods have not been imported by the appellant, but they have been purchased

by the appellant from various suppliers whose details have.been given to the

Adjudicating Authority, and therefore the burden to prove that the said goods

were imported legally and that customs duty thereon was paid was not on the

appellant. The Suppliers havc also conhrmed that thcy had sold and delivered

such goods to thc appellant and thcrefore, the genuineness of the transactions

between such supplicrs and the appellant could not have been doubted.

3.17 The appellant has submitted that since the goods were admittedly

found outside the customs area at the warehouse premises of the appellant, the

presumption is that they are duty paid goods. Therefore, the Adjudicating

Authority has committed an error in holding that docurnents for import and duty

pa1,,rnent for such goods were still required and burden was on the appellant to

provide such import documents. Furthermore, the nature of the goods is also

not what has been alleged in the show cause notice. In other words, the goods

seized by the Cusl.oms dcpartment arc not "imported" worn clothing, and

therefore also, the foundation of thc show cause notice that these goods fall

under CTH No. 630963 1O of Customs Tariff and were therefore "restricted goods"

is fallacious and misconceived. Proper documents like invoices received from

local suppliers for these goods were available and produced by the appellant

during inquiry, and such purchase documents were also accounted for in books

of account of the appellant, and therefore impugned order is without merits and

deserves to be set aside in the intercst ofjustice.

3. 18 The appellant has submitted that it is settled legal position of iaw

that in case of town seizure ol thc goods, the burden to prove that the goods are

smuggled, lies on the department. In case of A.K. Hamsa Mohideen vs.

Commissioner of Customsi Chennai reported h 2OO4 IlZ,l) E.L.T. 327 $n. -
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chennai), the Hon'b1e Tribun-al observed tha1. some crcctronic goods were

confiscated and the adjudicating autho.ty imposed redemption fine and
penalties on the assessee. The Hon'ble Tribunal held that electronic goods were

easily available in the market and that thesc goods were non-notified under
Section 123 of the customs Act, i962 and thr--refore, thc burden to prove that
they are smuggled goods was with the Custonrs and thr: burden was not
discharged by the department. Thc Hon'blc'lrrbu,al held that confiscation was

ordered on the grounds that the g.ods were of frr*:ign o,gin and that the goods

were not covered by any bills lor thcir licit imJ:ort. l'hc Hon'bie Tribunal held that
merely because the goods were of foreign origin, it cannot bc sard that the goods

were smuggled'into the country. The burde, ol proving that the goods are

smuggled into the country rs on thc departmcnt and this burden was not

discharged by the department. 'l'he Hon'ble Tribunal held that thcre was no

material to sustain the order of confiscation o[ the goods and imposition of

penalty and the order for confiscation and penaily was sct aside by the Hon'ble

l'ribunal. This decision rendered by the IJon'ble 'l'ribunal was upheld by the

Iion'ble Madras tligh court in carse of commissiorrer of custorns, chennai Vs

A.K. Hamsa.Mohidcen rcported in2Ot2 (27 6) t:,.j,.'1.503 (Mad.)

3.19 lln,,another case of Sadbhav.rna vs. Commissioner of Customs,

Indore reported in 2003 (158) E.L.T. 652 (Tr1. - I)cl.). the confiscation and penalty

was set aside ,by thc Elpnr.ble Tribunal troldrng that thc initial burden to prove the

smuggled charaeter.of the goods was on the Dcpartment and especially when

such goods are kpcly.ava,r-1able in the open market. The IIon'ble Tribunal held

that mere non-ppoduletipn of the bill by the asscssee could not lead to an

inference that he. had s-muggled those goods. It u.as on tht: Dcpartment to prove

the smuggled character of the goods, espcciarlly u,iren these arc avarlable for sale

and purchase in--!Jae opon markct. Similar vir:r.v was 1ak<tn by thc Hon'ble

l'ribunal in casc of V. Muniyandi vs. Commissioner of Customs, Chennai

re ported in 2804 (167) E.L._1'. 215 (Tn. Chr:nnai). In another case of Ashok

Premji Patel^vs. Commissior.lqr of Customs, Murnba; re ported in 2003 (157) E.L.T.

568 (Tri. - Murnbai), the. Hqrt'ble 'lnbunal seL asidr: thc confiscation and penalty

holding that.it was the case.of town seizurc and the provisions of Sec. 1 1 1(d) of

the Custorns Act were not attracted as rt is a town seizurc.

3.2O In the present case aiso, goods were scrzcd as a part of town seizure

and the depar,tment has failed to dischargc thc burdcn of prove that the goods

were srnuggled by the appcllant and thercfort:, thr: c;onfiscation and penalty is

fil
..'..

','
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not warranted tn thc prcscnl. case. Thercfore, thc impugncd order for

confiscatron of thc goods and lmpositron ol penalty may be sct aside in the

interest of .justice

3.2lThead.judicatingauthorityhascommittedagraveerrorinholding

that the legality of panchnama cannot be challenged merely because the panchas

have stated during cross-examination that they were not present during the

panchnama proceedings. The adjudicating authority has wrongly held that the

panchas are not selected by the investigating officers when panchas show their

inability to be present during panchnama proceedings. The adjudicating

authority has furthcr concluded that the appellant could not have relied on the

isoiated evidence of cross-cxaminatron to submit that panchnama was not

carried out in proper mann€r. The adjudicating authority held that the evidence

of cross-examination of panchas should have been corroborated by the appellant

with the cross-examination of investigating officers. The appellant submits that

the findings given by the adjudicating authority are devoid of merits and required

to be discarded. The adjudicating authority has assumed that in the present case

also, the investigating officers could not have Shri Mustakbhai Yunusbhai Sharif

and Shri Lakhmanbhai Kanjibhai Panera as panch witnesses, if these persons

had expressed thcir inability to rcmain present during the procecdings. on this

basis, the adjudicating Authority has presumed that in the present case also,

the panchas would have been present there. However, the adjudicating Authority

has not discarded the deposil.ions made by the pancha witnesses, who have

cleariy stated that they were not present during the panchnama proceedings, as

they were attending marriage in the village. Therefore, the depositions made by

pancha witnesses during the cross-examination are required to be given

preference over thc assumptions made by the Adjudicating Authority in the

impugned order. Further, the adjudicating authority has wrongly held that the

appellant should have crossexamined the investigating officers to corroborate

with the depositions made by the panchas. The appellant submits that when the

panchas have dcposed that they wcre not present during the panchnama

proceedings, this fact itself raises a serious doubt on the manner in which the

panchnama proceedings have been undertaken by the department. Once the

panchnama proceedings TORTED are tainted due to the depositions made by the

panchas, there is no necessity to corroborate with the cross-examination of

departmental officers.

Further, as per Secl.ion 9(D) of the Central Excise Act, 1944 read
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with Section 138(B) of the customs Act, 1962, ltrc acljudicating authority is
empowered to conduct Examinatron-in-chicf of the wrtncsses. Therefore, if
adjudicating authority felt that the avcrmcnl.s ol panchas during the cross-

examination were not suf{icient to discard thc evidcnce of panchnama

proceedings, the adjudicating authonty himsclf could have cal1ed the

departrnental officers to conduct Examination in chief. However, no such cross

examination was undertaken by the adjudicating authority and the depositions

of panchas made during cross-examination wcre discarded by the adjudicating

authority without any cogent reasons.

3.23 On the contrary,'the adjudicating aulhority has held that the entire

submission of thc appellant that panchnarna wcre rrradc out dunng were

proceedings carricd out without t hc prcsencc of t hr: Adjudicating Authority was

incorrect and, was an attempt to mislead thi: adjudicating authority. The

appellant submi.ts that the pancha witncsscs who trrc witnesses who have been

brought by -the Departrnent,'for the purpose of thc purpose of carrying out the

panchnama- ppoc.eedings.- qnd when thcse witnesses have contradicted

themse lves the.faots stated .!3r- thcmselvcs, the Acljudicating authority has called

out the depositions of employecs as an aftcrthought. 'I'he Adjudicating Authority

has no jurisdiction in law to conclude the casc against thc assessee when their

own witnesses testified against thc dcpartment during the cross-examination.

As soon as the contents of thc panchnama art: assailcd by Ihe fact witnesses,

the fact that the pan<r.hnama becomcs unrr:liablc and violable. Therefore, even rf

tt assumed -that invcgtigating. officcrs would havc givcn diflerent version of the

cross examination dqring cross examination regarding how pan it was conducted

on that the panchnarrla -would still bc a taint<:d pzrnchnama piece of evidence

and cannot be relied, .u.pon : o4. Therefore, thc appellant submits that cross

examination of the investigating officers was a not relevant in the fact since the

panchauch witnesses ,since the-outcome of the r:ross-examination of wltnesses

of panchauch witnesses case. cannot bc callcd as afterthought and the

impugned order passed by the Additional Commissroner upholding the validity

of panchnama .proceedings deservcs to be sr:t asidr: in thc intcrest of justice.

3.24 1'he Adjudica,ting Authority has cornmil.ted a grave error in holding

that the goods'werc.liablq fqq,confiscation. 'l'trerc is also no justification and merit

in imposrng pcnalty..pn'tho appellant undcr Scction 1 12(a) and (b) of the Customs

Act. The appellant'-lpqr:not .irnported the goods seized on 04.01,2017, arid,

therefore the goods:-eor-dd no.t .be considered to have been imported illegally or

k(
l:
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3.25 The appellant has submitted that imposition of penalties on the

appellants is also unreasonablc and arbitrary and is also unreasonable because

the appellants have not donc anything nor have omitted to do an5rthing, which

act or omission would render goods liable for confiscation, and therefore there is

no justification in imposing penalty also for. Section 112(a) provides for penalty

on any person who, in relation to any goods, does or omits to do any act which

act or omission would render such goods liable for confiscation under section.

Section 1 11, or abets doing or omission of such an act. This part of section of

section is pressed in servicc by 1.he Revcnue section in this scotion case against

case of the but however, thc appeliants have not done any'thing or omitted

an],thing which would render the goods would render liable to under.

Section i 11(a) of thc case, section of thc case is not applicable in the instant

case. When this section is not attracted to the instant case in the present case,

the entire basis for imposing penalty on the appellants is unsustainable.

3.26 Section 2 of tine provides penalty for section provides penalty for any

person who acquires possession of or is in any way concerned in carrying,

removing, depositing, harbouring, keeping, concealing, selling or purchasing, or

in any other manner dealing with any goods whatsoever which he knew or had

reason to believe that were liable to confiscation under section 11i of the Act.

Now, it is not even shown in the show cause nolioe asr.to how the appellant was

concerned in the activities likc carrying, rcmoving, depositing, harbouring,

keeping, concealing, seiling or purchasing, and thlt the appellant had deait with

the goods with knowledge or rcason to believe that they were liable to

:j.
a. /
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without filing any Bill of Entry, or in violation of the provisions of the Customs -

Act as weii as the FTP. The appellant had in its possession bills for the entire

quantity of goods lying at godown premises on 9.12.2016 including 181695 kgs

of goods seized on that day. Thc purchase bills of these goods show the goods as

,,old and used clothing". The goods seized are actually old and used clothing, and

therefore they could not be considered to have been imported in contravention

of any of the provisions of thc customs Act or any other law for the time being

in force for invoking Section 11 1(d) of the said Act. Further, the local suppliers

had also confirmed the sale of goods to the appellant. The appellant submits that

the revenue has failed to discharge the burden of proof that the goods were

imported in nature and they were brought into India without payment of customs

duty. Therefore, the impugned order holding that the order holding that the

goods were liable for confiscation deserves to be held that the goods seized by

the Customs deserves to be set aside in the interest ofjustice.
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conflscation. In absence of any such evidencc, penalty under section 112(b) is

not sustainable. The appellant has submitted tha1. pcnalty under section 112(a)

and section 112(b) is applicable under two diflerent situations, but the

Adjudicating Authority has not given any findrngs as to which of these provisions

have been violated by the appellants in the instant case. Therefore, the penalties

imposed on the appellees deserve to bc set asidc in the interest ofjustice.

3.27 The matter of penalty is govcrncd b1, I frt: princil;les as laid down by

the llon'ble Supremc Court in tlx: Ianc.l marrk c:rsr: of Messrs Hindustan Steel

Limited vs reported tn 7978 ELT (J 159) wherein t.he Ilon'ble Supreme Court has

held that penalty should not be imposed mcrel-y because it was lawful to do so.

The Apex Court has further held that only in casr:s where it was proved that the

person was'guilty of conduct contumacious or dishonest and the error

committed by the person was not bonafide but was with knowledge that he was

required to act. otherwise; penalty might bc imposed. It is held by the Hon'b1e

Supreme Court that in other cases where thcrc were only irregularitles or

contravention flowing from a bonafide belief, even a token penalty would not be

justified. Therefore, confiscation of thc goods ancl imposing penalty on the

appellants deserves to be set aside in thc intercst ofjusticc.

3.28 .'lhe Adjudicating Authority has cornrrritt<:d a grave error in invoking

the provisions..of section 125(2J of the customs act to hold that the redemption

fine of Rs. 1:-l rOOdlOO/ - is required to be paid in addition to duties and other

charges. The .appellant sub4Eits that thcre was no proposal in the show cause

notice regardjng recovery ofany duties lrom thc appellant. The show cause notice

had only propose-d. to confisqate the goods havitrg quantity of 1,81,695 kgs valued

at Rs. 83,28,O2O I under,, section 1 1 1{d) of thc act and proposed to impose

penalties on the appellants under scction I 1 2 (a) & (b) of the customs act.

However, thc show. cause noticc had not rcfr:rrccl lo thr: provisions of section

125(2) of the customs act to charge and recovcr any duty or charges from the

appellant. Thercforo;; thc. Adjudicating Authority has no jurisdiction to hold that

<1uty shal1 atrso be pgli.ahlel by the appcllant in addition to redemption fine under

section 125\2) 9t the-iactr.,The Adjudicating Authority has cxcceded jurisdiction

and decided thg-igqqps .wLtich were not prcsent in thc show cause notice.

Therefore, the impugpgd order is beyond the sr:opc of thc show cause notice and

deserves to be.set'aside in the interest ofjusticc.

PERSON G;

4. Personal hearing was grantcd to thc Appcllant on 10.06.2025,

following the pripciplcs of natural jusl.icc whc:rcin Shri Sudhanshu Bissa and
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Amal Dave, Advocatc, appeared for the hearing and re-itcratcd the subrnission

made at the time of filing thc appeal.

5. I have carefully gone through the case records; irnpugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forlh by the Appellant in their appeal.

5.1 On going through the materia,l on record, I find that following issues

required to be decided in the present appeals which are as follows:

(i) Whether the adjudicating authority, in the remand proceedings, correctly

appreciated the evidence adduced during cross-examination ofthe Panchas and

whether its findings are sustainable in light of the CESTAT's specific directions.

(ii) whether the department has successfully discharged its burden of proving

the alleged illegal import/smuggling of goods.

(iii) whether the confiscation of goods and imposition of penalties under section

1 12(a) and (b) of the Customs Act., 1962, are justified.

(iv) Whether the impugned ordcr suffcrs from a violation of thc principles of

natural justice and is a non-speaking order.

5.2 I find that the l{on'ble CESTAT, Ahmedabad, in its Final Order No.

Al11322-17328 /2022 dated 31.10.2022, explicitly remanded the matter,

specifically directing the adjudicating authorit5r to allow cross-eiamination of

witnesses and to decide the case afresh. This remand was based on the

observation that the department's casc relied so1e1y on the Panchnama and

statements of witnesses whose cross-examination was cn:cial. The cross-

examination of Panchas (Shri Mustakbhai Yunusbhai Sharif and Shri

Lakhmanbhai Kanjibhai Pancra) on 05.01.2024 yieided critical information:

Both Panchas stated they were not present when the Panchnama was

drawn, and were elsewhcre.

They admitted to signing the Panchnama only because they were asked to

do so by Customs Officers, without knowing its contents or the quantities

a
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5.3 These depositions directly contradict the evicientiary varue and

sanctity of the Panchnama. A Pan<:hnama drawn in the abst:nce of independent

witnesses, or where the witnesscs have no knowl<:dge of its contents, loses its

evidentiary value. The i-{on'ble Bombay High court in B.D. Goel vs Ebrahim Essa

Sodha [2014 (306) 8.L.1'. 337 (R.m.)] held that the assessee cannot be charged

with smuggling soleiy based on a Panchnama whcrc cross cxamination reveals

contradictions. Srmilarly, in Anand Kumar vs Cornmissioner of C. Ex. & S.T.,

Lucknow [2o15 (325) E.L.T. 609 (Tri. - Del.)], it was held that if panchas were

not present during the proceedlngs, no sanctitv can be attributed to such

Panchnama.

5.4 The adjudicating aqthority, in the impugned order, dismisses these

critical depositions by merely stating they arc "insufficient to prove that the

Panchnama proceeding was incorrect". This is a clear rnisappreciation of

evidence and,.a failure to adherc to the spiri.t. oi the CESTAT,s remand order.

When the very foundation of the department's case (thc panchnama) is shaken

by the ai..q1 tq::!id9ny of the Panchas thcrrselvcs, the burden shifts back

squarely to !hq_ dqpqrtment to provide irrefutablc cvidence of illegal import. The

adjudicating authority cannot simply discard such crucial evidence.

5. 5 In cases of seizure of goods outside the Customs area, the initial

burden is on the. department to prove that thc goods arc smuggled/illegally

imported. C)nce a credible Panchnama is drawn, the burden may shift to the

Appellant. However, -when thc Panchnama itsell is rr-'nderccl unreliable by cross-

examination, the primary burden rcmerins with thc departme nt.

5.6 :fhe depaitmdnt's only other assertion is that the goods had "foreign

labels" and were: "r.iirCut/ unmutilated, " which indicatcs imported nature.

However, the Appellants claii:ned to have purchased these goods 1ocally and even

provided purchase bills. Tfie department's bald assertron that these 1oca1

purchase bills arc 'not in the ner.ture of import documents, and therefore, the

invoices cannot be accepted'' without providirrg any evidence of their falsity or

contradiction, is insufficient. Thc Ilon'ble Maciras lligh (iourr in Commissioner

of Customs, Chcnnai Vs. A.K. Ilanrsa Mohiclccn L2OO4 (171) E.l,.T. 327 (Tri. -

Chennai)l held 
..that 1f the- departrncnt lails to product: anv evidence to prove

smuggling, the order of confiscation and penaity cannot be sustained. Since the

Panchnama is . .disoredited,r and thc departmcnt has not provided any other

concrete evidencr': (su,c-h as, irnport docum<:nts, loreign suppliers, or intelligence
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reports) to prove that these specific goods were iliegafly imported, it has failed to

discharge its burden of Proof.

5.7 confiscation under Section 1 11 and penalties under Section 112 of

the Customs Act, 1962 are contingent upon the goods being illegally imported or

smuggled. If the department fails to prove the fundamental allegation of i11ega1

import/ smuggling, thcn thc goods cannot be held liable for confiscation, and

consequently, no penalties can be imposed.

5.g Given the inhrmities in the Panchnama and the department's failure

to independentiy prove the imported or smuggled nature of the goods, the very

basis for confiscation and penalties collapses. 'lhere can be no question of mens

rea (intentionality) for smuggling when smuggling itself has not been proven.

6. In view of the dctailed discussions and findings above, I find that the

impugned order passed by the adjudicating authority is legally unsustainable.

The adjudicating authority has failcd to correctly appreciate the cruciai evidence

that emerged during the cross examination of the Panch witnesses, which

significantly weakencd the evidentiary vaiue of the Panchnama. Consequently,

the department has failed to discharge its burden of proving the illegal

import/ smuggling of goods.

7. In exercise of the powers conferred under Section 128A of the

Customs Act, 7962,I pass t1.re following order:

(i) I hereby set aside the Ordcr-in-Original No. 2O/ADC /2023-24 dated

20.02.2024.

(ii) I hold that the dcpartment has failed to establish that the seized goods were

illegally imported or smugglcd into India.

5.9 The CES'IAT rcmanded the matter specificaily to allow cross-

examination and to decide thc case afresh. while cross examination was

conducted, the impugned ordcr, by summarily dismissing thc crucial evidence

from cross-examination without a proper reasoned analysis of why the Panchas'

statements are unreliable, lails to comply with the spirit of a "speaking and

reasoned order.,'The adjudicating authority was bound to give proper weight and

reasoning to the cross-examination evidence, especially when it directly

impeaches the primary evidence. Thls amounts to a failure to follow the remand

directions adequately and consequently a violation of natural justice.
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,01 ,095 kgs of worn clothing and 80,600

aside.

oble Traders

under Section 112(a) and (b) of the Customs Act, 1962, is hereby set aside.

(vi) The penalty of {2,00,000/- imposed on Shri Asif Rafik Talu (appellant No 2)

under Section 1 12(a) and (b) of thc Customs A<:t, 1962, is hcreby set aside.

(vii) Any amounts deposited by the Appellants t.owards redemption fine or

penalties shall be refunded to them with applicable interest, in accordance with

1aw.

The appeals filed by M/s. Noble Traders (appellarrt No 1) and Shri Asif Rafik Talu

(appellant No 2) are hereby allowed with consequential relief, if any.
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