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qrfrsr<ft ffi@r
This copy is granted free of cost for the private use of the person to whom it is issued

mcl{6 srfrfrqq rssz ff ur<r 12e * ff trl tqqr dcfrfrmt * qfft ffirfut +ffi h
qrrfr h sqq d +t qft {s a{A{r t s{s} fr qr6d r{qs rcn fr fr qs q?r ff rtfr fi
ar$c t : q-6'+ t at<< qrq sB{7dtm sfta lqri-<t dqilqat, ft-fl dzrrq, t<rqe frqmt

dT< qrrt, Tt ffi + STArrqr qr*< rqr r< mt {.
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint Secretary (llevision Application), Ministry

of Finance, (Department of Revenue) Parliament Street, N'rw Delhi within 3 months from

the date of communication of the order.

ftsRfud cqfur qftcrZorder relating to :

ti-s h <c t qmrft-d fri rrq.

any goods imported on baggage

qrcd I qrcm 6{i t( Fff sr6 fr ff<r r{r +fr-{ qrre t s-{+ rrdq sr< r< vert a rrg

qTq qT sff r- q Hrt v< scft qri + Rc qEk{ m,q s-ilft t vri r< ?n E€ rr q st{ q(

s-flt .rq qrq ft qr<r i srtft-( rre t rfi fr.
any goods loaded in a conveyance for importation into India. but which are not unloaded

at their place of destination in India or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short

of the quantity required to be unloaded at that destination

mTru-q, qBft{c, 1962 + qwm x tqr sst qd-{ qrrq .nq ffi * r{t fom srrfr ft
ff<rfift.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

th ereu nder.

Sa{qq qT+fi qe drre lM t FfrEE rrss d re6 fi{r €Fn ffi fftr'td qs-ff qiq

ff qrq{ft 4r< w h nrc ffi&-d rrrrqrd dqr A+ srQC ,

The revision application should be in such form and shall Le verified in such manner as

may be specified in the relevant rules and should be accofilpanied by :

t'tE ff \r{r,1870 t r< {.0 q-t(ff r h q#< frsfR-d frc 
'rq 

Br{ff( rs qricr ff a vftci,

ffi qtr xft i rqrs tt ff;qrqrtl.q qw Ete c.n trr qGq.

4 copies of this order, bearing Court Fee Stamp of pa se fifty only in one copy as

prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

{rR-a <Rrifr t q-dmr fic {q qftcr ff a xftai, lR fr
4 copies of the Order-in-Original, in addition to relevant documents, if any

STtc"r*frqafi<-{ftacftTi

Sntrur qrt<t Erc< r-G t ftq mrl1.e; qftfrm, 1962 1lfi {funft-O t ffid ftn fr q-q r$-<,

fts,<o-s,q-fr dR frAE Td h {ftS } arfi{ qrdr t t t zool-(scg dr {t cr*)fi {.tooo/-(scg q6 EsR
{rl ), +sr ff qrrrqr il, tsqfua Wrcm h rflFrr s-fi{ 4.qrc.e ft*yftqi. qft gei, qirn ?rqr 6arq,

q.nfi rrfi dq ft rrRI afrr scg q6 qrq qr se-t mq t fr Et fi-ff + 6q t r.2ool- dr< qR 
\1+' 

qrq t a{Bfr

dfrffshsqit.roooz-
The duplicate copy of the T.R.5 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Misce Ianeous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Appiication. If
the amount of duty and interest demanded, fine or penalt'/ levied is one lakh rupees or
less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 copies of the Application for Revision.
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{qttrT srq qrqd + grftq fr cR frt arfr w urtn t u6c
rr(I(( 6rin A fr i dcl$"a qfufrfi rssz ff sr<r 12e g (1) h q+{ stf ff.s.-: i
ff{r{-o,, +ffq ser< {-<' +{ +{r q< c+q {&tr<ur t qqr ffifuil qt y( q+fi 6.( a-+'i

E

TE d.. 2 h qfi{ qkd qrrfr h4

er than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under section 129 A(1) of the customs Act,
1962 in form c,A.-3 before the customs, Excise and service Tax Appellate Tribunal at
the following address:

In respect of cases oth

frqr{w,, **q ctcr< gt+ a i-<r +< arfiftq
Brifrtur, qM *ftq ftd

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

flft rtft-d, {g{16 q-fi, F-rr fi-{?r.{rR g-{,

3r{rRqT, 3r{r<FIT(- 3 B 0016

2nd Floor, Bahumali Bhavan,

N r. Gird ha r Nagar Bridge, Asarwa,

Ahmedabad-380 016
5 fi{T 12e g (6) + 3rd-{, mqrr6.

C (1) t cd-{ iifi-d * slr ffifur gw tvr di ilRC-

mary+ vfr"ftar, 1e62 ft qBft{q, 1e62 f,t sr(r 12e

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied byafeeof-

(o er+6r + vqfu( Trrrn fr s{i ffffi m.qrt-"t E11I rri?n rrTI {iif dk qrq rT qrrpn

rcr is ff ({q qt-{ iTrcr 6cq qr eq$ rq d fr C-{ ESr( tTq

irffi

(a) interest demanded and penalty levied by any officer of
customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

where the amount of duty and

iifi-d fr (qfu{ {rqi t q-{t Rffi ff+r56
lrqr <c ff c+q qtq qrcr 6cg t a[B-d A +fr-{ <,rt qirrr qre t qfur q t fr; qtq qrr<
nqg

qffi El(r qirn rr{[ {cF qt( qrE iTrn q|nqr

(b)

(q)

ere the amount oF duty and interest demanded and penalty levied by any offlcer of
customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees;

rrcr (s 6l rtrq qqrtr qrGr 6rrg + qFd d fr; Es Egr< wg.
e amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates js more than fifty lakh rupees, ten
thousand rupees

(c)

OD
qf-'q t q'EEfu-d qrr+ f q-(r trffi dqrt-6 cB,mt Er<r qirn rrqr E-6 dR qtq u.qr w]"rqr

where th

(q) q-(, qir ?l-6 TI !fi{ q{ ds R-{rd t e, ?r 'k t %10 3r{r {ri r{, rEirq 3{e,ir } ftra 3Tft-6-flr + erqi, qit flI {.€ } %10 ir<r 6{i
+,fi ie E-{ra t t 3r+q lsT qrqrrT 

I

(d) against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

An appeal

6 q-difd c+{crfrrer*rqtr<rc(r+6 qr+fiv-*- 1q tr artn*ftqcr
qf,ftmm]{wtTi+ftq{rfrffi{qr+tr{+ftqftq?rq qfrd: - Brir+r G) q-flnr qr qri-fi trq nl rsr+d?
* ftq sr< aTr+<t * vrq wt ql'q rt +.r {-fr fr dvr Ai qftq.

s.r Brfufr{{ 6t sr{r 129 (q) h

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification oF mistake or for any other purposei or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees
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M/s Arvind Ltd., Naroda Road, Ahmedabad - 38C 025 (hereinafter referred

to as 'the Appellant') have filed the present appeal challenging order-in-original No.

14IACC/OlO/Arvindt2O25-26, dated 03.05.2025 (hereinafter relerred to as 'the impugned

order') passed by the Assistant Commissioner, Custom:;, Air Cargo Complex'

Ahmedabad (hereinafter referred to as'the adjudicating authority').

2. Facts of the case, in brief, the Appellants had imported goods under EPCG

scheme under the following Bills of Entry by availing of exemption under Notification No.

16/201 5-Cus:

lnterest on IGST portion (Rs.)
Bill of Entry No.

13,62,8161-

34,4561-

1,79,0751-

1,42,7251-

7,17,254t-

2.1 The Appellant had re-assessed the above mentit:ned Bills of Entry for the

purpose of payment of customs Duty owing to relinquishing of the benefit of EPCG

License No. 830011837, dated 05.06.2020, No. 830011812, dated 19.05.2020 and No.

83991.1974, dated 01.09.2020. Upon re-assessment, the systr-'ms created a challan for

payment of IGST and also the interest was computed by the ED system and incorporated

in the challan. ln such circumstances, the Appellant had no option to pay the IGST along

with interest in terms of the challan generated by the EDI system. Accordingly, the

Appellant have paid the interest amounting to Rs. 24,36,326/-

2.2 The Appellants filed refund of Rs. 24,36,3261- betore the adjudicating

authority on the ground that there was no provision under Sectir:n 3 of Customs Tariff Act

for charge of interest in respect of IGST. While claiming the rerfund, the Appellants had

placed reliance on the case of M/s Mahindra & Mahindra Ltd. reoorted al (2023) 3 Centax

261 (Bom) which had been upheld by the Hon'ble Supreme Court.

3. The adjudicating authority rejected the refund claim filed by the Appellant

vide the impugned order dated 03.05.2025.

4. Being aggrieved with the impugned order passed by the adiudicating

authority, the appellants have filed the present appeal. Tht:y have,rnfer-alla, raised

various contentions and filed detailed submissions as given relow in support of their

claims:

Sr.

No

23.05.202077327791

16 06.20202

3

7921954

17.09.20204

01 .10.2020

8843600

90138705
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/ ln the case of M/s A R Sulphonates supra the Hon'ble High Court of Bombay has

also considered the issue to recover the interest along wlth IGST clarified in the

Circular No. 16/2023-Customs dated 07.06.2023 and it is held that the said

Circular is bad in law;

IGST was leviable under Section 3 (7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s

Mahindra & Mahindra Ltd. reported at(2023) 3 Centax 261 (Bom);

It was not open for the adjudicating authority to interpret the term 'including' in as

much as the same was already considered and interpreted by the Hon'ble High

Court of Bombay in the case of M/s Mahindra & Mahindra Ltd. reported at (2023)

3 Centax 26'l (Bom) which was upheld by the Hon'ble Apex Court;

The Adjudicating Authority's reliance on the judgment delivered in the case of M/s

Poddar Pigments Ltd. vs. Commissioner, Central Excise & CGST, Jaipur by the

Hon'ble CESTAT, New Delhi on 14.1O.2024 is mis-placed inasmuch as the

Hon'ble High Court of Bombay, in the case of M/s AR Sulphonate (Writ Petition

No. 19366 ol 2024) decided on 09.04.2025, has dealt with the same issue of

charging of lnterest on IGST under Section 3 (12) of Customs Tariff Act, 1975

and the Hon'ble High Court of Bombay has specifically ruled that the ratio of the

judgment rn the case of M/s Mahindra & Mahindra Ltd. will be applicable. Thus,

the judgment of higher judicial forum will prevail over the judgment of the lower

judicial forum;

The term 'assessment' as defined under Section 2 (2) of the Customs Act is the

act of determination of dutiability and the amount of duty/tax payable. Thus, the

assessment order in terms of Section 17 of the Customs Act is an order

concerning assessment of duty and does not cover the charge of interest and

therefore, the question of challenging the assessment does not arise. Reliance

was placed on the case law of M/s Panacea Biotech Ltd. reported al (2023) 8

Centax 181 (T);

Interest can be levied and charged on delayed payment of tax only if the statute

that levies and charges the tax makes a substantive provision in this behalf.

Reliance was placed on the case law of M/s Mahindra & Mahindra Ltd. reported

al(2023) 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli

Ltd. reported a12011 (271) ELT 32 (Guj) and order dated 16.7 .1997 of the Hon'ble

Supreme Court in the case of M/s lndia Carbon Ltd.;

There were no provisions under Section 3 (12) of the Customs Tariff Act for

charge of interest and as such no interest could have been charged in the case.

Reliance was placed on the case laws of M/s Mahindra & Mahindra Ltd. reported

at (2023) 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt. Ltd. reported at

(2025) 29 Centax 212 (Bom);

The order dated 28.07.2023 o

Petition Diary No. 1882412023

f the Hon'ble Supreme Court in Special Lea

the case of M/s Mahindra & Mahindra is a

I

tn
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declaration of law by the Hon'ble Supreme Court within the meaning of Article

141 of the Constitution of lndia;

! No recovery can be affected without the authority ol law as provided for under

Article 246 of the Constitution of lndia. Reliance was placed on the case laws of

M/s Mafatlal lndustries Ltd. v/s Union of lndia reported at 1997 (0Bg) ELT 247

(SC), M/s Somaiya Organics v/s State of Uttar Pradr:sh reported at 2001 (130)

ELT 03 (SC) and M/s lndia Carbon Ltd;

! lt is no longer res lnlegra that the levies under Section 3 of the Customs Tariff Act

cannot be considered as a levy under Section 12 of the Customs Act. The said

position of law is enunciated by the Hon'ble Supreme Court in the case of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and further

reiterated by the Hon'ble High Court of Bombay in tl'e case of M/s Mahindra &

Mahindra Ltd. in Writ Petition No. 1848 of 2009 repor.ed at (2023) 3 Centax 261

(Bom.);

F Section 2 (15) of the Customs Act defines the term 'dutf as'the duty leviable

under this Acf which is the Customs Act and not the Oustoms Tariff Act which is

a distinct Act. As opposed to such language employr.'d in Section 2 (15) of the

Customs Act, Section 3 (12) of the Customs Tar ff Act refers to the duty

chargeable under Section 3 of the Customs Tariff Act which is distinct from the

duty defined under Section 2(15) of the Customs Ar;t. Thus, the provisions of

Customs Act would not apply to duty payable under tl^e Customs Tariff Act;

> The substitution of Section 3 (12) of the Customs Tariff Act vide Section 106 of

the Finance (No. 2) Act which has been enactecl on 16.08.2024 in itself

establishes that prior to 16.08.2024 there was no provision for charging of

interest. ln the instant case, the matter pertains to a period prior to 16.08.2024

and as such the interest collected by the department is without authority of law

and is simply in the nature of deposit which is required to be returned forthwith;

F The powers emanating from Section 25 (1) of the Cus;toms Act are restricted to

the act of exempting a part or whole of the duty. There is nothing in the said

statute which empowers the department to create the liability of interest by virtue

of a notification especially in light of the fact that no statutory provision for interest

has been made with respect to the levies under Section 3 of the Customs Tariff

Act. ln such circumstances, the interest referred to ir the said notification and

resultantly in the Bond under Sectron 143 of the Customs Act is only for the

purpose of Basic Customs Duty leviable under Sectic,n 12 of the Customs Act

read with Section 2 of the customs Tariff Act and not with respect to the levies

under Section 3 of the Customs Tariff Act;

> ln absence of any provision to charge interest on the levies under Section 3 of

the customs Tariff Act, the interest recovered from them assumes the nature of

collection without the authority of law. lt is a setfled matrer of law that any amount

collected without the authority of law cannot be retained and has to be returned

forthwith. Reliance was placed on the case laws of M/s; G B Engineers reported

Page 5 of 13
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at 2016 (43) STR 345 (Jhar) and M/s KVR Construction reported al 2012 (26)

STR 195 (Kar) as affirmed by the Hon'ble Supreme Court as reported at 2018

(14) GSTL J70 (SC)

PERSONAL HEARING:-

5. Personal hearing in the matter was held on 09.07.2O25 wherein Shri John

Christian, Consultant appeared for hearing on behalf of the Appellant and they reiterated

the submissions made in appeal memorandum and placed on record the case law of M/s

A R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212 (Bom).

6. I have carefully gone through the impugned order, appeal memorandum

filed by the Appellant, submissions made by the appellants during course of hearing as

well as the documents and evidences available on record.

7. The short point for consideration is whether interest is chargeable on the

levy of IGST. lt is a settled principle of law that interest on delayed payment of tax can be

levied only when the statute itself makes a clear and substantive provision for such levy.

ln the absence of an express statutory mandate, interest cannot be imposed merely as a

consequence of tax liability. This legal position is supported by the order dated

16.07.1997 in the case of M/s lndian Carbon Ltd. and by the judgment in M/s Ukai

Pradesh Sahakari Khand Udyog Mandli Ltd., reported in2011 (271) E.L.T.32 (Guj.),

wherein it was held that interest is compensatory in nature and cannot be imposed in the

absence of statutory authority.

Page 7 of t3

DISCUSSION & FINDINGS:

7.1 There is no dispute that IGST is leviable under Section 3(7) of the Customs

Tariff Act, 1975. However, for the purpose of levying interest or imposing penalty, there

must be corresponding enabling provisions within Section 3 of the Customs Tariff Act

itself . The recovery mechanism provided under sub-section (12) of Section 3 does not

contain any express provlsion authorizing the charging of interest or the imposition of

penalty. Comparison of the substituted Section 3(12) of the Customs Tariff Act and the

erstwhile Section 3 (12) amply demonstrates the above fact and the same are reproduced_. 
.

under for ease of reference: -''"1.-

Statute prior to substitution i.e. before 16.8.2024

The provisions of the Customs Act, 1962 (52 ot 1962) and the rules and

regulations made thereunder, including those relating to drawbacks.

refunds and exemption from duties shall, so far as may be, apply to the duty

or tax or cess, as the case may be, chargeable under this section as they

apply in relation to the duties leryable under that Act.l

+ft_
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"The provisions of the Cusloms Ac| 1962 and all ru;es and regulations

made thereunder, including but not limited to those rel,zting to the date for

determination of rate of duly, assessment, non-levy, short-levy, refunds,

exemptions, interest. recovery. appeals. offences and p'nal!jB5;hB!!, as far

as may be, apply to the duty ortax or cess, as ihe case 'nay be, chargeable

under this secfion as they apply in relation to duties leviable under that Act

or all rules or regulations made thereunder, as the case may be.".

A comparison of the substituted provision vis-d-vls the earlier version of the statute

clearly demonstrates that the provisions for charging interes: and imposing penalty in

respect of IGST levied under Section 3 (7) of the Customs Tarilf Act were rntroduced only

with effect from 16.08.2024. Prior to this substitution, there exir;ted no enabling provision

under Section 3 (12) of the Customs Tariff Act to authoriz.e the levy of interest or

imposition of penalty in connection with IGST.

7.2 The amended Section 3 (12) of the Customs Tariff Act is prospective in

nature and as such the provision for charging of interest would be applicable w.e.f.

16.08.2024 only. My view is supported by the case law of M/s A R Sulphonates Pvt. Ltd.

reported al (2025) 29 Centax 212 (Bom) wherein the Hon'ble l'ligh Court of Bombay has

observed as under:

66. Fufther, as far as the applicability of Section 3 (1 2), e fter its amendment

by Finance (No 2) Ac[ 2024, dated 16th August,2024, is concerned, it

would be appropriate to first refer to the provisions of the amended Section

3 (12) ot the Tariff Act. AmendedSection 3 (12) of the Taiff Act reads as

under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962)

and all rules and regulations made thereunder, including but

notlimited to those relating to the date for determination of rate

of duty, assessrnenl non-levy, shoftlevy, refunds,

exemptions,interest, recovery, appeals, offences and
penalties shafl as far as may be, apply to the duty or tax or

cess, as the case may be,chargeable under thrsr secflon as

they apply in relation to duties leviable under th,tt Act or all

rules or regulations madethereunder, as the case may be."

67. ln our view. the amended S n3 t12) of the Tarifl Act is prospective

1 A 'tst, 2024.

7.3 The issue of whether there existed a statutory provision for charging interest

and imposing penalty on levies under Section 3 of the Customs 
--ariff 

Act is now no longer

res integra. The Hon'ble Bombay High Court, in the case of Mis Mahindra & Mahindra

Ltd., reported al (2023) 3 Centax 261 (Bom), categorically held that Section 3 (6) of the

1

i
iiPage8of13

Statue after substitution i.e. after 16.8.2024
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Customs Tariff Act [now renumbered as Section 3(12)] does not authorize the levy of

interest or imposition of penalty in respect of duties levied under Section 3 of the Act. This

decision of the Hon'ble High Court was upheld by the Hon'ble Supreme Court, which

dismissed the Special Leave Petition (Civil) Diary No. 1882412023 vide order dated

28.07.2023. Furthermore, the Review Petition filed by the Department challenging the

said order was also dismissed by the Hon'ble Supreme Court through its order dated

09.01.2024 in SLP (C) No. 16214t2023.

7.4 The Hon'ble Bombay High Court has reaffirmed its earlier ruling In the case

of M/s A R Sulphonates Pvt. Ltd., reported al (2025) 29 Centax 212 (Bom). The issue

under consideration in that case was whether interest and penalty can be imposed for

delayed payment of IGST levied under Section 3(7) of the Customs Tariff Act. The Hon'ble

Court categorically held that interest is not chargeable and penalty is not imposable in

respect of IGST demands, reiterating that there must be specific statutory authority for

such imposition. By delivering this judgment, the Hon'ble Court has effectively settled the

legal controversy surrounding the issue. The relevant portion of the judgment, which is

self-explanatory, is reproduced below for ease of reference:

60. ln Mahindra & Mahindra Limited (supra), this Courl, after going through

the provisions of Section 3 (6) of the Taiff Act and Section 3 A (4) of the

Tariff Act as applicable at the relevant time, held that no specific reference

was made to interest and penalties rn Secllons 3 (6) and 3A (4) of the Tariff

Act, which are substantive provisions and, therefore, imposing interest and

penalty would be without the authority of law. ln the present case, the levy

of IGST is under Section 3 (7) of the Taiff Act, and Section 3 (12) of the

Tariff Act which is applicable to the said levy is pari materia lo Secflons 3

(6) and 3A (4) of the Tariff Act as referred to in the case of Mahindra &

Mahindra Limited (supra). ln these circumstances, in our view, the said

decision is squarely applicable to the facts of the present case.

61. Further, we are unable to accept the submissions of lhe Respondenls

that the decision in the case of Mahindra &Mahindra Limited (supra) is not

applicable to the facts of the present case since it does not interpret Section

3 (12) of the Tariff Act. The provisions under consideration before this Court

in the case of Mahindra & Mahindra Limited (supra) were Seclions 3 (6) and

3A (4) of the Tariff Act. ln Mahindra & Mahindra Limited (supra), this Court

interpreted the provisions of Sections 3 (6) and 3 A(4) of the Taiff Act, which

are pari materia to the unamended Section 3 (12) of the Tariff Act, which

isin consideration in the present case. On interpreting Sectlons 3 (6) and 3A

(4) of the Tariff Act, this Couti held that when no specific reference was

made to interest and penalties in the said provisions, imposing interest and

penalty would be without the authority of law. ln these circumstances, in our

view, the ratio of the decision in the case of Mahindra & Mahindra Limited

(supra), would be squarely applicable to the facts of the present case.

We are also not able to accept the submission of the Respondents that

visions of Section 3 (12) use the term "including" and the same

g
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implies that the provisions of the Customs Act will be ,nade applicable to

the Tariff Act. As can be seen from the Judgement of thi:; Coufi in Mahindra
& Mahindra Limited (supra), Sections 3(6) and 3A (4) of the Tariff Act, which
were considered by this Court in the said Judgement, a/so use the word
"including". Despite the same, this Coutt came to the co,tclusion that, since

there was no specific reference to interest and penaltie:;, imposing interest

and penalties would be without the authoity of law.

63. ln these circumstances, in our view, the submissions of the Respondent,
based on the use of the word "including" in Section 3 (12) of the Taiff Act,

cannot be accepted.

67. ln our view, the amended Secllon 3 (12) of the TarifF Act is prospective
in nature and would apply only with effect from 16th Aueust, 2024.

69. From the said judgement, it is abundantly clear that Sectlon 3 (12) of
the Tariff Act, as amended by Finance (No. 2) Act, 2024 Cated 16th August,
2024, would apply only prospectively and would not be applicabte to the

case of the Petitioner at all.

70. ln ourview, for all the reasons stated hereinabove, the impugned Order,

to the extent that it levies interest and penalty, is without the authority of law
and is liable to quashed and set aside.

72. ln our view, for all the reasons stated herein above, t\e said Circular, to

the extent that it seeks to recover interest, is bad in law.

The Hon'ble Bombay High Court has left no room for d:ubt in the context of the

present case and has explicitly ruled that interest.is not chargerable on the levy of IGST

under the Customs Tariff Act.

7.5 ln view of the above, the matter stands settled in law and is no longer res

integra; accordingly, interest cannot be levied in cases involving IGST payable under

Section 3(7) of the Customs TarifiAct, 1975.

8. ln light of the judicial principles laid down by the l-ton'ble Supreme Court in

the case of M/s Kamlakshi Finance Corporation Ltd., reported in 1991 (55) E.L T. 433

(S.C.), I am duty-bound to follow the binding precedents set ly the Hon'ble Supreme

Court in M/s Mahindra & Mahindra Ltd. (supra) and the Hon'ble Bombay High Court in

M/s A R sulphonates Pvt. Ltd.. This is particularly so as there is no stay on the operation

of the said judgments, nor have they been overruled or set asid -. as on date.

9. Further, I find that the order dated 28.07 .2003 of thr.. Hon'ble Supreme Court

in the case of M/s Mahindra & Mahindra Ltd. [SLP (Civil) Diary No. 18824 oI 20231

reported at (2023) 9 centax 361 (sc) is the law of the land in tr:rms of the provisions of

Article 141 of the Constitution of lndia for the following reasons:

.il
't,
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a) The SLP filed by the department was dismissed by the Hon'ble Supreme Court by

giving reasons and as such the same was a speaking order. This position has been

clarified vide lnstruction F. No. 276111412015-CX.8A dated 9-2-2016 of which the

relevant text is reproduced under:

" lf the SLP ls dlsmissed at the first staqe bv speakino a reasoned

order, there is still no merger but rule of iudicial discipline and

declaration of law under Article 141 of the Constitution will applv. The

order of Supreme Coutl would mean that it has declared the law and

in that light the case was considered not fit for grant of leave."

lf the order refusing leave to appeal is a speaking order, i.e. gives

reasons for refusing the grant of leave, then the order has two

implications. Firstly. the statement of law contained in the order is a

declaration of law bv the Supreme Courl within the meanino of Article

141 of the Constitution. Secondly, other than the declaration of law,

whatever is stafed in the order are the findings recorded by the

Supreme Court which would bind the pafties thereto and also the

court, tibunal or authority in any proceedings subsequenf lh ereto by

way of judicial discipline, the Supreme Court being the Apex Couri

of the country.

c) The Review Petition Diary No. 41'19512023 filed by the department against order

dated 28.7.2023 was dismissed by the Hon'ble Supreme Court vide order dated

09.04.2024

d) The order dahed28.07.2023 of the Hon'ble Supreme Court is not in /imrnestands

established from the very fact that the department had filed Review Petition Diary

No.4119512023 against the said order. lf the orderdated 28.7.2023was in limine,

no review petition could have been filed against the said order in light of the Board's

lnstruction F. No. 2761114/2015-CX.8A dated 09.02.2016.

M/s Pernod Ricard lndia (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

.i

a)
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b) The above position of law has also been laid down in the case of case of

Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC) wherein it

has been held as under:

10. Further, I find that the department had exercised its statutory right of appeal

under Section 130 E of the Customs Act, 1962, and therefore, the dismissal of the appeal

whether by a speaking or non-speaking order would attract the doctrine of merger. My

view is fortified by the following judicial precedents:

I
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ln our opinion, once a statutory right of appeal is invoked, dismissat of
appeal by the Supreme Couft, whether by a speaking order or non-speaking
order, the doctrine of merger does apply, unlike in the case of dismissal of
special leave to appeal under Afticle 136 of the Cottstitution by a non-
speaking order

24. ln the presen t case, the appellant prefened statut a eal under

Sectlon 1 30E of the Act aoains torder of the Tribunal dat d 25th March 2003

and. therefore. the dism issal of aooeal b this Coun thou hb a non-V

speakinq order, was in exercise of apoellate iurisdiction wherein the meits

fo the order imouoned were subiected taryto scrutin ln our o tnlon

int e instant case. the doctrine of meroer would be' a cted and the

appellant is estopped from raising the issue of applicabitity of Rule 6 in their

case

M/s CaryaireEquipments lndia Ltd. reported at 2005 (179) ELT 522 (All) wherein

the Hon'ble Allahabad High Court has ruled as under:

22. lt mav be mentioned tha t dlsmlssa/ of an SLP witlrout lvtnQ reasons

h

b)

does not amount to merqer of the iudqment of the Hiqtr Court in lhe order
of the Suoreme Coutt vide Kunhavam med v. State of erala 2001 129
E.L.T. 11 (5.C.) = (2000) 6 SCC 359. Howe Vef. ln OUf Cl n n dismissal of
an apDea I under Section 35Lb) bv the Suoreme Coutl would amount to a
meroer even if the Suoreme Coutl does no VE reaso/rs. Ihis ls because
Afticle 136 of the Constitution is not a regular forum of appeal at ail. lt is a
residuary provision which entitles the Supreme Courl to grant at its
discretion Special Leave to Appeal from any judgment, aecree, order etc. of
any Court or Tribunal in lndia. This is an exceptionizl provision in the
Constitution which enables the Supreme Court to inteffe.e wherever it feels
that injustice has been done but it is not an ordinary forum of appeal at all.
ln fact unless leave is granted by the Supreme Court under Article 136 no
appeal is registered. Arlicle 136 is a discretionary power in the Supreme
Couft and it does not confer a ight of appeal upon a parly but merely vests
discretion in the supreme coutt to interfere in exceptional cases vlde slate
of Bombay v. Rusy Mistry and Anothef AIR 7960 SC 391, Municipal Board
v. Mahendra, AIR 1982 SC 1293 etc.

23. Atticle 136 does not confer a ight to appeal at alt. lt only confers a
right to apply for a Speciat Leave to Appeat vide Bharat Bank v. lts
Employees, AIR 1 950 SC 88. i t rs for this reason lhal a d;smlssa I of an SLp
does not amount to merger of the order of the High Couft or the Tribunal
with the order of the Supreme Court. The Supreme Court can reject an SLp
without even going into the meits of the case e.g. if it believes that the
matter is not so senous as to require consideration by the Supreme Court
or for any other reasons.

t
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24. on the other hand section 3sL orovides a reourat forum of aopear.

e supreme CourT,
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whether bvo vlno reasons or without qiwno reasons t either case. The

doctrine of merqer will applv and the iudqment of the Hiqh Courl or the

Tribunal will merqe into the iudqment of the Supreme Couft. Hence in our

opinion the judgment of the Supreme Court dismissing the appeal against
the order of the CEGAT is binding on us.

11. ln view of the above, I find that interest cannot be levied on the IGST

payable under Section 3 (7) of the Customs Tariff Act, in the absence of any express

statutory provision authorizing such a charge. Consequently, the interest recovered in the

present case is without the authority of law and therefore cannot be retained by the

department; it is liable to be refunded to the appellants. Accordingly, the impugned order

rejecting the refund application is not legally sustainable and is hereby set aside.

12. Accordingly, I set aside the impugned order and allow the appeal filed by

the Appellant with consequential relief, if any, in accordance with the law.
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1 M/s Arvind Ltd.

Naroda Road,

Ahmedabad - 380 025

2 M/s. N.R. As sociates,
F-503, Titanium City Centre,
100 Ft. Road,

Anand N aga r,

Satellite,
Ahmedabad - 380 0'15

,/tne Chief Commissioner of Customs Gujarat, Custom House, Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

3. The Assistant Commissioner, Customs, ICD - Sanand, Sanand.

4. Guard Ftle.

Page 13 of 13

s{?ietra;lS
: 3fa-rt?.-

Bv Reaistered Post A.D

Copy to:

*


