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qrreii + sq{r fr at$ qft {s 3necl t erq+ 61,}n-6-d q-6(fr 6-rm d d gs o{recr o1 srfr'
ot drfrts i e rffi # .:iet srrn uFt-o7sg6 *pu 1ont6< Srfru-+1, fuf, drrilq, gru-+a frum1

{is{ rTFf, ;r{ ffi 61g-{Offur ont6{ rEd ar g-oi B.

L962 Ur{I 129 (1) {qql

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

(sr)

(a) any goods exported

(G)

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

Fr) , 1962 $u[rf x 6q1 q-{rq rrg a-{d {@
3faqlft

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

a1 qTSrft ert* s-s $ rrtr{ ffifrd-d orq-qn dos fr} qrG( :

GITiIgrta.q IrqIf,sl=rrq, {rrfr

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

{6}
fug-+1 c'+, qfr fr q-qm +S at qrqrtrq Eo, Eo-c em dm erBv.

9.8,1870 rrq 3r{qREg1 4rrd €.6

(a) 4 copies of this order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(q) srTEn TIIq qdgtrr& 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(TI)

(c) 4 copies of the Application for Revision

{ql
.lrq {*d, ots,as-s,sd ofu ffiE rd + sft{ S o{fi-{ snil t ff r. zoor-Fqq d * rrnt
qT i6.1ooo/-(F-qg (rfi 6qR cr{, +fir rft qrTdr d, Q wq fua Urrcn t qcrfrrqr irdr{
E..rm.o 01 A sftqi. ffi Elt., qirn qfl qrq, sqrrr rFrr ilg e1 nRr efu sqq g.rdrcr qr

c-s$ oq d A ts tn?s t' sq fr r.zool- srts qft q'o crcs * oiltrn d A atg & sq fr
E.1OOO/-

ar{R , L962 Fq

{d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is 100
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2.

BgRR{d $RFId ofitql/order relating to :

trtg S sq q .lnqrFfd att crd.

qr{d d 3{rqrd 6-{i fu ffi <16+ d era rrql afu-i qrd C eqt rra-q enq w gatt c rlg qIf,
qT B{ rr-rq R{r{ w irflt qr+ } ftS crtfEra qre s-flt a qA qr qT BTr rr;ffq err{ q{ sflt
rrg rT16 a1 cr{r fr qtErd cr€ Q 6'ft d.

grfrerwSfrS o{Ta-fi+1 + sfuqi



"+ rE {. z t' v&< qfu{ rr,ctil t. erersr srq qrrd & ssi*t q qQ o't{ qR qw vr}vr € on-5a

{ilqg iffir d d a mqrytr orftrftTq 1e62 rh1 qnr r2e g (1) + o{$E eYd fr.q.-s t
*cruo,, ardlqBilrE go, uk*o or srfto o{ftro-rsr } qca FrsfuRd q+ w orft( 6r
H-o-e B

ln respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appea-l under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax App€llate Tribunal at the following

address :

Customs, Exclse & Servlce Tax Appellate
Trlbunal, West Zonal Bench

+cr{w., b-fiq ss, c ruw E +Er o{ erfifrq

3dUs-{nr, qfH &iq fid

2"d Floor, Bahumali Bhavan,

Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

qqflftr(, cgtrfr rr+<, B-qe Fntrc+rngo,
3n[{dl, sr6rrErsr<- 38 00 1 6

5 Sqr{rc' sdfrfurc, 1e62 at qnr 12e q (6) +-3r0-{, TftmTffi sft{ftTc, re62 a1 qrrl 12e

g (1)+ orrft{ srfte} qrqFrsfrft{dgwriotd+urft<-

Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) ofthe
Customs Acl, 1962 shall be accompanied by a fee of -

ffifrffiffit qET fuS Sqr{-tr .rr|ffi ff{r cirn rql {@' 3n-{ qrq d?r errnql

rrqr 6s a1 Tfiq ft sr{{ Fqq qr ifirS 6,-c d d \rtr, EsR Eqq.

(F)

(a) where ttre amount of duty and interest demanded and penalty levied by any offrcer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(E) ffi{ffi Eq-6ifrES*crg-trorlffi gmqirnrrqr{m'.rfu qrqilfiTrlr{r
rrqr rs d roc frs.raq Fqq * o{Rffi d +R-{ Fq} qilrs Ercs * erftro'a d d; qiq 6sR
TW

(b) where the amount of duty and interest demanded and penalty levied by any ofhcer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

(rr)

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

rq) @ qr {-cs CE <s ifir< A t, qr rs & ro,z"

3rdr 6{i w. q6i }-{f, tB fudE i e. eifi-o tgt qqn 
t

ge or-r & fut< 3{ltlilnr &'

{d) An appeal against tiis order shall lie before t}le Tribunal on palment of l0olo of the duty derr1anded where duty or

duty and pena.lty are in dispute, or penalty, where penslty alone is in dispute.

6

+6 o{AcI + fts qr rrf,ft.il al cur{+ } ftq qr fr'.S srq r<tu-t +. 6o 6o rr( srfteT : - olqtr
g1 vfto vr eni-ec [d 6l ssrqf{ } fts Erq-{ qrtc{ + qrq Eqt qYq * or Ew fr ric*
Af qGs.

s-ff ffiA trFt 12e m +'Gffidd Grfi-f, ilqqsr qrrr c*s qr+({ qr- (ol

Under s€ct-ion 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appea.l for grant of stay or tor rectification of mistake or for any other purpose; or

Lication shall be accompanied by a fee of live Hundred rupees(b) &r restola-tiofl of an appeal or alr app

3
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ORDER-IN-APPEAL

An Appeat has been fited by M/s. Shree lnfracon Private Limited, 602,

Parshwanath E Square, Corporate Road, Nr. AUDA Garden, Prahladnagar, Sate[lite,

Ahmedabad, Gujarat, 380015, (hereinafter referred to as the'Appettant') in terms of

Section I28 of the Customs Act, 1962, chatlenging the 0rder-in-0riginat No.

158/ADC/SRV/O&A124-25 dated ,12.11.2024 (hereinafter referred to as 'the impugned

order') issued by the AdditionaI Commissioner, Customs, Ahmedabad (hereinafter

referred to as'the adjudicating authority').

TABLE.A

2.2 lt appeared that M/s. Shree Infracon Private Limited, had supptied goods without

payment of exporl duty amounting lo Rs.9,98,3621- and have thereby contravened lhe

provisions under the customs Notifications 28/2022-cus dated 21.05.2022 & zg lzo2z-

dlfl)'q
$

6

+

+

Detai[s of Value of Goods & Duty Liability (Amt. in Rs.)

HSN of Supplied Goods 7208 / 7214

TotatVatue of Su pplied Goods Rs. 66,55,745l-

Export Duty @15% Rs. 9,98,362l-
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2. Facts of the case, in brief, as mentioned in the impugned order, are that the

Appettant is a supplier of goods viz. TMT Bars and Stee[ structures fa[ing under

Chapter 72 to the entities registered in GIFT- Special Economic Zone (SEZ) for their

authorized operation. A third Proviso to Rute 27 of SEZ Rules,2006 was inserled vide

Notification 19'h Sep. 2018, wherein Export Duty on Certain Steel ltems was made

appticabte in case of Suppties from DTA to SEZ. Further, vide Nolifications No.

28/2022-Cus daled 21.05.2022 &29/2022-Cus dated 21.05.2022, it appeared that Export

duty is leviable on goods fatling under HSN 7208,7209,7210,7213,7214,7219,7222 and

7227 @ 15%. lt appeared that the suppty of flat-ro[led products of carbon slee[ and

stainless steet, bars, rods and non-altoy sleel to SEZ attracted levy of export duty

d u rin g th e period f rom 2?.05.2022 lo 18.11.2022.

2.1 lt was revealed that the appetlant, a supptier in GIFT-SE2, Gandhinagar, have

supptied goods which are fa[[ing under HSN 7208,7209,7210,7214 & ?219 without

payment of export duty during the period between 22.05.2022 and 18.11.2022 of the value

of Rs. 56,55,745/- in GIFT-SEZ, Gandhinagar. M/s. Shree Infracon Pvt. Ltd. have not

discharged their duty tiabitity on the same as tabulated herein betow as "Table-A":
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Cus dated 21.05.2022, which was required to be recovered from them under Section

28(l)(a) of the Customs Act, 1962, along with interest under Section 28AA of the

Cusloms Act, 1962. Further, it appeared that their act of non-tevy and non-payment of

export duty M/s. Shree lnfracon Private Limited was atso attracted penalty under

Section II4A of the Customs Act, 1962.

2.3 ln tight of the above, a Show Cause Notice dated 17.05.2024 was issued to the

Appeltant as to why:

a) Export Duty of Rs. 9,98,3621- [Rupees Nine Lakhs Ninety Eight Thousand and

Three Hundred and Sixty Two 0nlyl as detailed in Table B of the notice, for the

duty free procurement of TMT during the period between 22.05.2022 and

18.11.2022 should not be demanded and recovered from them under Section 28

(l)(a) of the Customs Act, 1962.

b) lnterest at applicable rates shoutd not be demanded and recovered from

them under Section 28AA of the Customs Act, 1962 on the duty liabitity

menlioned at Sr. No. (a) above.

c) Penatty under Section 114A shoutd not be imposed and recovered from them.

2.4 Consequently, the Adjudicating Authority passed the impugned order dated

12.11.2024 as under:

(a) He confirmed the demand of Export Duty of Rs.9,87,102/- [Rupees Nine

Lakhs Eighty-Seven Thousand and 0ne Hundred and Two 0ntyl, for the suppties

of TMT Bars made to the GIFT-SEZ by M/s. Shree lnfracon Private Limited during

the period belween 22.05.2022 and 18.11.2022 and ordered to recover of the same

under Section Z8 (l)(a) of the Customs Act, 1962 from M/s. Shree lnfracon

Private Limited.

(b) He ordered to charge and recover lnterest at appticabte rates should not be

demanded and recovered from them under Section 28AA of the Customs Act,

19 62 on the duty tiabitity mentioned at 5r. No. (a) above M/s. Shree lnfracon

Private Limited.

(c) He imposed penatty of Rs.9,87,102/- [Rupees Nine Lakhs Eighty Seven

Thousand One Hundred and Two Ontyl ptus lnterest as determined under

Section 28AA above on M/s. Shree lnfracon Private Limited under Section ll4A

of the Customs Act, 1962. However, in view of the first and second proviso to

Page 5 of 15
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Section Il4A of the Customs Act, 1962, if the amount of Cusloms Duty confirmed

and interest lhereon is paid within a period of thirty days from the date of the

communication of the 0rder, the penalty shall be twenty-five percent of the

Duty, subject to the condition that the amount of such reduced penalty is atso

paid within the said period of thirty days.

SUBMIS S ON OF

3. Being aggrieved with the impugned order, the Appettant has filed the present

appeaI againsl the impugned order passed by the AdditionaI Commissioner, Customs,

Ahmedabad. The Grounds of Appeat in brief are as under:

3.1 The appettant, as a successfut bidder, was engaged in a composite works contracl

with GIFT SEZ Limited (an SEZ unit/devetoper) for the'Construction of Utitity Tunne[ for

Block No. 13, l4 and 15 in the SEZ Area of GIFT City, Gandhinagar. The total contract vatue

was Rs. 5,64,89,1921-, inclusive of al[ materiats and labor. This activity is classified as a

suppty of Works Contract Service under Section 2(ll9) of the CGST/GGST Act, 2017. This

construction is considered an'Authorized 0peration'for the SEZ.

3.2 The suppty of Works Contract Service to an SEZ Developer/Unit is considered an

Interstate suppty and is thus tiabte to lntegrated Goods and Service Tax (IGST) in terms

of Section 5(l) read with Section ? of the IGST Act, 2017. However, the suppty to an SEZ

Developer or SEZ Unit for authorized operations is a Zero Rated supply under Section

16(l)(b) of the IGST Act, 2017. The appettant supptied this service under a Letter of

Undertaking (LUT).

3.3 The core dispute revolves around the tevy of'Export duty'on Artictes of lron and

Steet (with HSN codes 7208 and 7214) that the appettant procured tocatty (intra-state

suppty on payment of CGST and SGST) and transferred to the SEZ site under a detivery

chatlan for use in the works contract.

3.4 The department, in the impugned order, considered the procurement of these

materials from [oca[ suppliers as an 'export'to the sEZ for the purpose of demanding

'export duty' under Notifications No. 2812022-cusloms and 29 /2022-cuslorns. The

appettant contends that the transfer of these goods via delivery challan for use in the

works conlract service is not a'supp[y'within the meaning of GST, nor is it an'export of

goods'liabte for export duty. The appellant argues that the taxable event is the issuance

of Running Account (RA) Bitls for the composite works contract service, not the entry

"dtot.(

+s
tr

+
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of [oca] goods into the SEZ under detivery challan. The adjudicating authority erred by

artificiatty fragmenting the composite Works Contract Service into a supply of goods lo

fasten export duty liabitity, which is factuatty and legatty incorrect. The totat contract

vatue is inclusive of the materiat cost.

3.6 The power of the Centrat Government to impose Export Duty under the emergency

provisions of Section 8 of the Customs AcL,1962, is restricted to 'Artictes' (goods) and

does not extend to the'suppty of service', which the appe[[ant is providing. The appeltant

argues that the reliance on the proviso to Rute 27 of the SEZ Rules, 2006, which provides

that DTA suppties to SEZ "shatt attract export duty, in case, export duty is leviable on

items attracting export duty," is incorrect because this rule appties to the suppty of

goods and not the supply of services, which is the nature of the appettant's contract.

white acknowtedging the sEZ Act's overriding effect, the appettant contends that the

specific provisions of the CGST/GGST Act, 2017, governing them as a supplier of Works

Contract Service (a service suppty), cannot be ignored.

4.2 The appettant has submitted evidence towards payment of pre-deposit of

Rs.98,710/- on 09.01.2025 under Section l29E of the Customs Act, 1962'

4.3 As the appeat has been fited within time-timit as prescribed under section 128

and with the pre-deposit under section 129E of the customs Act, 1962, it has been

Page 7 of 15

3.5 The appetlant asserts that the transfer of goods from lhe Domestic Tariff Area

(DTA) to the SEZ site cannot be treated as'export' under Section 2(,l8) of the Customs

Act, 1962, as it does not amount to taking goods "out of lndia lo a place outside lndia".

Consequently, the goods cannot be subiected to customs duties under the charging

Section 12. The appettant relies on the Gujarat High Court and Supreme Court orders in

the case of Essar Steel Limited which held that export duty was not payable on the

movement of goods from DTA to SEZ units or developers, as the definition of'export'in

the Customs Act was not amended, and the tegat fiction in the SEZ Act treating DTA to

SEZ movement as export cannot be extended to tevy duty under the Customs Act.

A-DMIssION_OEAPPEAL

4.1 ln the Form No. C.A.-I, the date of communication of impugned order dated

12.11.202L has been shown as 12.11.2024' Whereas, this appeal has been filed on

10.01.2025. Thus, the appeal has been filed within the normal period of [imitation of 60

days, as prescribed under Section 128(l) of the Customs Ac1,1962.

\*\: t$



admitted and being taken up for disposal on merits

DISCUSSION AND FINDINGS:

6. I have carefutly gone through the case records, impugned order passed by the

Additionat commissioner, customs, Ahmedabad, and the defense put forth by the

Appettant in their appea[. The core issue to be decided in this appeat is whether Export

Duty is [eviabte on stee[ items fiMT Bars, structurat steet, etc.) procured and used by

the Appellant (a DTA unit) for the execution of a "Works Contract" (Construction of Utitity

Tunnet) within the sEZ premises of the devetoper (M/s. GIFT sEz Ltd.) during the period

22.05.2022 t o 18.11.2022.

6.1 The first fundamenlaI infirmity in the lmpugned 0rder ties in the classification of

the transaction. The Appettant has submitted substantiaI evidence, inctuding the

Agreement dated 13.04.2021 and the Letter of lntent dated 05.03.2021, which ctearty

establish that the contract awarded to them was for the ,,construction 
of Utitity Tunnet',.

This is indisputably a works contract, which is defined as a service under the GST regime

(sAc 9954). The Notifications No. zBlz0z2-customs and 29/2022-customs, both dated

21.05.2022, imposed Export Duty specificalty on "goods" fatting under chapter 72 (lron

and steet). These notifications do not levy duty on "services". ln a composile works

contract, the goods (steet) are consumed and embedded into the earth to create

immovabte property. There is no independent export of ',goods,, as chattets. The

Adjudicating Authority erred by artificiatty fragmenting a composite service contract to

isolate the vatue of materiaI components for the purpose of tevying customs Export

Duty, for which there is no [egaI backing in the Customs Act.

fi6), w

i',
+

iT
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LERSONAL HEARING:

5. Personal hearing in this matter was held in virtuat mode on o2.lz.zozs, for which

shri vijay N. Thakkar, consultant, appeared on behatf of the appettant. He re-iterated

the submissions made at the time of fiting the appeal. Further, he stated that in the given

case Exporl duty is demanded on the materia[ used by DTA service provider for suppty

of construction service on which IGST is paid; that here it is a case of suppty of service,

whereas in the case of Essar steet Limited, it was case of suppty of goods to sEZ unit.

6.2 The pivota[ [ega] question is whether the movement of goods from DTA to sEZ

constitutes an "Export" for the purpose of tevying customs Duty. The power to levy

customs Duty stems from Section l2 of the customs Acl,1962, which imposes duties on



goods "imported into, or exported from, lndia." Section 2(18) of the Customs Act defines

"export" as under:

"export", with its grammatical variations and cognate expressions, means taking

out ol lndia to a place oulside lndia;"

6.3 Section 2(271 ol the Customs Act, 1962, defines "lndia" to inc[ude the territoriaI

waters of lndia. lt is an undisputed geographicaI fact that the SEZ (GIFT City,

Gandhinagar) is tocated within the territory of lndia. The goods in question have moved

trom Ahmedabad (DTA) to Gandhinagar (SEZ). They have physicatty never left the

territory of lndia. Therefore, the charging event under Section l2 read with Section 2(18)

of the Customs Act-i.e., taking goods to a ptace outside lndia-has not occurred. lt is an

undisputed fact that the SEZ in question (GIFT City, Gandhinagar) is located within the

territoria[ limits of lndia. Therefore, the physical movement of goods from the DTA to the

SEZ does not satisfy the definition of "export" under the Customs Acl,19 62, as the goods

have not been taken to a ptace "outside lndia."

6.4 The Adjudicating Authority has noted the judgment of the Hon'bte High Court of

Gujarat in Essar Steet Ltd. v. Union of lndia 12010 (249) E.L.T. 3 (Guj.)1, but has chosen to

disregard it on the grounds that a review petition is pending and retying on the

amendment to Rule 27 ol SEZ Rules. I find that the Hon'ble Gujarat High Court, the

jurisdictionaI High Court in this matter, has expticitty hetd to the effect that export duty

is not payable on movement of goods from DTA to SEZ units or developers; that definition

of 'export'or charging Section 12 ibid was not amended and charging provision was not

inserted contemplating movement of goods from Domestic Tariff Area to Speciat

Economic Zone as taxable event entailing export duty as in the case of export.

6.5 White the Department may have filed a review petition, lhe operation of the High

Court's order has not been stayed. ln the ludiciat disciptine hierarchy, the order of the

jurisdictionat High Court is binding on the Adjudicating Authority unless stayed or set

aside by the Supreme Court.

6.6 The Adjudicating Authority erred in ignoring this binding precedent. The lmpugned

Order relies on the third proviso to Rule 27 of the SEZ Rules, 2006 (inserted in 2018),

which reads:

\;

s/49 - 2 59/C U S/A H D/202 4- 2 5
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"Provided also that supplies from Domestic TariffArea to Special Economic Zones

shall attract export duty, in case, export duty is leviable on items attracting export

duty."

It is a settted principle of administrative [aw that a Ru]e (subordinate legistalion) cannot

override or expand the scope of the Parent Act (Customs Act, 1962). The power to levy

Customs Duty flows from Section 12 of the Customs Act. lf the Charging Section (Section

l2) does not cover DTA-Io-SEZ supplies (as they are not "exports" out of India), a Rute

made under the SEZ Act cannol independenlty create a charge of Customs Duty. The SEZ

Act treats DTA-Io-SEZ supplies as "exports" primarily for the purpose of granting

benefits (exemptions, drawbacks) to authorized operations. This "deeming fiction"

cannot be extrapolated to levy a tax (Export Duty) under the Customs Act when the

Customs Act itsetf defines export strictty as "taking out of India". Since Section 12 of the

Customs Act was not amended to include DTA-to-SEZ suppties as a laxable event, the

proviso to Rule 27 of SEZ Rutes is tegatty insufficient to fasten a duty tiabitity that the

parent Act does nol impose. This view is supported by the Hon'bte AP High Court in

Tirupati Udyog Ltd. v. Union of lndial20ll (272) E.L.T.209 (A.P.)], wherein the Hon'bte High

Court has hetd that the SEZ Act does not authorize the [evy of Customs Duty on goods

supplied from DTA to SEZ, as such goods are not "exported" beyond the territoriaI waters

of lndia. The Appettant correctty pointed out that Section 8 of the Customs Act empowers

the Central Government to levy export duty on "articles". This further reinforces that the

levy is on tangible goods (articles) physicatty exported. Since the Appettant provided a

"Service" (Works Contract) and the goods were consumed within lndia to create

immovable property, the invocation of Section 8 or the Notifications issued lhereunder

is misp[aced.

6.7 Even assuming arguendo that DTA to SEZ suppties coutd be taxed, the specific

facts of this case exonerate the Appellant:

i. The Appettant entered into a contract for the "Construction of Utitity Tunnet".

This is a Works Contract Service.

ii. Under the GST regime, which governs domestic transactions, Works Contract

is classified as a Service (SAC 9954).

iii. The Notifications 28/2022-Cus and 2j /2022-Cus impose export duty on Goods

(specificatty Stee[ articles under Chapter 72). They do not impose export duty on

f1). Vi
",?

r
$r .t.

"Services".
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iv. The steet items were not sold as goods for trading; they were

consumed/embedded into the earth to create an immovable structure (tunnet)

within the SEZ.

v. Section 8 of the Customs Act, 1962 empowers the Government to levy export

duty on "articles". There is no provision to levy export duty on a "Works Contract

Service" or on goods that have been consumed to become immovable property

within lndia. The Adjudicating Authority artificiatty fragmented a composite works

contract into "goods" to demand duly, which is legatty impermissibte. The

dominant nature of the contract was the creation of infrastructure, not the export

of steel.

7. I find that the impugned order lreats that the appetlant has made supply of goods

to SEZ. Even in this situation, demand of export duty on transfer of goods from DTA to

SEZ, is not sustainable, as hetd by the jurisdictionaI High Court as we[[ as Supreme Court

in the f o[[owing cases.

7.1 ln the Judgment dated 04.11.2009 in the case ol Essar Steel Limited and Adani

Pqwsald-1b-lniono 12010 (249) E.L.T. 3 (Guj.) = 2009 (ll) rMl l4l - GUJARAT HIGH

C0URTI, Hon'ble High Court of Gujarat has held that the levy of export duty on the goods

supptied from Domestic Tariff Area to Special Economic Zone is not justified; that the

petitioners not to be ca[[ed upon to pay export duty on movement of goods from DTA to

SEZ units or devetopers. I note that Special Leave to Appeat (Civit) No. 5698 of 2010 with

SLP (C) Nos. 5204, 6307,7818,7931,9243 and l0ll8 of 2010 fited by Union of lndia against

the aforesaid Judgment dated 04.11.2009 has been dismissed by Hon'bte Supreme Court

on 12.07.2010 [Union of lndia v. Essar Steel Ltd. - 2010 (255) E.L.T. A'll5 (S.C.)]. However,

the said 0rder dated 12.07.2010 has been recalted by Hon'ble Supreme Court vide 0rder

dated 10.02.2020 in Review Petition No. 1848 of 2010 which is reported as Union of lndia

Vs. Essar Steel lndia Ltd. [2022 (380) ELT 403 (SC)] and the SLPs had been restored.

This fact has been noted in the impugned order at Para 9.2.6.2. I find that now Hon'ble

Supreme Court has decided this issue vide 0rder dated 28.08.2025, which has been

reported as union ol lndia Vs. Adani Power Ltd. [(2025) 36 Centax 257 (S.C.)]. ln the said

tatest 0rder, it has been observed and hetd by lhe Apex Court as foltows:

"4.3 Similarly, the third question has been considered by the High Court in

paragraph 41.3 and after discussion, the answer to the said question has been

given in paragraph 41.3.4 of the impugned judgment. Consequently, the High Court

. has held in paragraph 42 as under:
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"42. ln view of lhe above discussion and findings arrived al as well as

conclusion drawn, lhe levy of export duly on goods supplied from lhe

Domeslic Tariff Area to lhe Special Economic Zone is not justified. The

petilioners are, therefore, not to he called upon to pay export duty on

movement of goods from Domestic Tariff Area to Special Economic Zone

units or developments.""

"6. We find that the High Court has rightly arrived at the conclusions in the

aforesaid paragraphs on a correcl interpretation of the provisions of the

aforesaid two Acls. ln the circumstance, we do not find any reason lo inlerfere

with the impugned judgmenl. Hence, the appeals are dismissed.

7. 0n a conjoint reading of the aforesaid provisions, we find lhal Section 12 of lhe

Customs Act, 1962 is lhe charging Section. However, under Section 26 of the SEZ

Act, power is reserved to grant an exemption or a concession if under the

provisions of the Customs Act, 1962, a duty is leviable as per the charging

Seclions.

8. lt is also necessary to observe as submitted by the learned senior counsel for

the respondent(s) lhat the Madras High Court as well as the Andhra Pradesh High

Court have also taken a similar view as discussed in lhe aforesaid impugned

judgment. ln the circumstances, all appeals arising therefrom are also

dismissed."

"Provided also that supplies from Domeslic Tariff Area lo Special Economic Zones

shall attract exporl duty, in case, export duly is leviable on items attracting export

duty."
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7.2 However, lfind that the above Order[udgment retales to the period prior to the

amendment of Rute 27 of the SEZ Rutes, 2006, vide Notification No. GSR 909(E) dated

19.09.2018 issued by the Ministry of Commerce and lndustry. Vide the said amendment,

fifth Proviso to Sub-Rule (l) of Rute 27 of the SEZ Rutes, 2006, has been inserted, which

is as under:
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7.3 Therefore, it has to be examined as to whether export duly on transfer of goods

from DTA to SEZ can be demanded wherein the period invotved is from ?2.05.2022 lo

18.11.20?2 i.e. after insertion of the above-mentioned Proviso.

7.4 lfind that above-menlioned fifth Proviso to Sub-Rule 27(l) has been stuck down

by Hon'bte High Court of Andhra Pradesh in Writ Petition No. 15528 ol 2024 in the case

ol T|JEl4etallurgicalPvt Lld-us-Unioo otlndia reported as (2025) 35 Centax 280 (A.P.)

[18-09-2025]. Para 27 of the said 0rder is as under:

27. Be that as it may, we set aside the decision dated 26.04.2024 and hold that

Sth proviso to sub-rule (l) of Rule 27 of lhe Special Economic Zone Rules, 2006,

as ultra vires lhe Special Economic Zone Act,2005 and is accordingly, struck

down. This writ petition is accordingly allowed."

'1.6 Further, the definition of the term "lndia', as given in Section 2(27) ibid, says that

"lndia" inctudes the territoriaI waters of lndia. ln absence of amendment in any statutory

provision of the Customs Act, 1962, I am of view that Export duty cannot be levied merety

by virtue of amendment in Rule 27(l) of the SEZ Rutes, 2006 vide Notification dated

19.09.2018. Further, the said amendment, i.e. fifth Proviso to Rute 27(l), has already been

held as uttra vires to the SEZ Act, 2005 and stuck down by Hon'ble High Court ot Andhra

Pradesh in the case ol TUF Metalturgical Pvt. Ltd. vs. lJnion of lndia (supra).

7.'t As regards the requiremenl of amendments in the provisions of the Customs Act,

1962, to tevy export duty on supply of goods from DTA to SEZ, I atso re[y upon the 0rder

dated 27.04.2012 of Hon'bte Madras High Court in the case ot Advait Steel Rolling Ltitts

Pttt.LldVs.Unionof lndial20l2(2861 E.1.T.535(Mad.)1. ThelastParaof thesaidorder

is as foltows (underline supptied):
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?.5 Further, I find that the even after insertion of the fifth Proviso in Sub-Rute 2?(l) of

the SEZ Rutes, 2005, vide Notification dated 19.09.2018, there are no corresponding

amendments in the provisions of Section 2(18) and 2(19) of the Customs Act, 1962, which

define the lerms'export'and'export goods' respectivety. The said definitions are as

under:

08) "export', with ils grammatical variations and cognate expressions, means

taking out of lndia lo a place outside lndia;

09) "export goods'means any goods which are to be laken out of lndia lo a

place outside lndia;
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'1.8. ln view of the above provisions and orders, the tegat position prevaited during the

period involved in the present appeat, does not aulhorise levy of export duty on

movement of goods from DTA to SEZ. Therefore, I am of the considered view that the

decisions of Hon'bte Supreme Court in lhe case ol Union of lndia Vs. Adani Power Ltd,

[(2025) 36 Centax 257 (S.C.)] and Hon'ble High Court of Andhra Pradesh in the case of

TUF-tlelallur.gicaL?ut. L!d-vs. Union of lndia [(2025) 35 Centax 280 (A.P.)l can be apptied

to the present case, even if it is viewed (for sake of argument) that the appeltant has

supptied goods from DTA to SEZ. Therefore, demand of export duty from the appettant

is not sustainabte and the impugned order passed by the adjudicating authority is

required to be set aside.

8. Based on the foregoing discussion and findings, I am of the view that the suppty

of goods or services from DTA to SEZ does not constitute "Export" under Section 2(18)

of the Cusloms Act, 1962, for the purpose of [evying Export Duty. The binding judgments,

as discussed hereinabove, prohibit such [evy, and the Adjudicating Authority erred in

ignoring them. Since the demand for the export duty is set aside, the de Jor inte rest

Page 14 of 15

+ 9. --

30. As there is no movemenl of goods from lndia to a place outside lndia, export

duly cannot be levied. ln fact, there is no'export'of goods, as per the relevant

provisions of the Customs Act, 1962. When the Special Economic Zones Act, 2005,

is a separate Code, it would not be open to the respondenls to levy duties of

cusloms on goods moved from Domestic Tariff Areas into Special Economic

Zones, as per the definition found in Seclion 2 of the Customs Act, 1962. Furthen

when the definition of term 'export'in Section 2(m) of the Special Economic Zones

Act, 2005, is clear and specific, the definition of 'exporti found in Section 2(18) of

the Customs Act, 1962, cannot be made applicable for the levy of duties of customs

on goods supplied from lhe Domestic Tarifl Areas lo lhe Special Economic Zones.

As such, it would nol be proper on the part of the respondents to levy duties of

customs on goods supplied from lhe Domestic Tariff Areas lo the units situated

in lhe Special Economic Zones. lf levy ol duties of customs are to he matle

apllis:able to such goods il could only be by way of aopropriate amendtlen_ts

inlrsduceAjilhe-euslsns Ael, 12t2. as well as in the S anje_Zsnes

Act. 2005. As s_u,cb il is clear lhat it would ponieolsloley

duties of cq-stoms olsach goods. by way of Notifications or CiLculars. The writ

petitions are ordered accordingly. No cosls."

)
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9. ln view of the above discussions and findings, I pass the fo[[owing order:

a. The 0rder-in-0riginat No. 168/ADC/SRVIO&A12024-25 dated 12.11.2024 passed by

the Additionat Commissioner of Customs, Ahmedabad, is hereby set aside.

b. The Appeat fited by M/s. Shree lnfracon Pvt. Ltd. is attowed wilh consequentiaI

retief, if any, in accordance with the [aw.

_Lvry.-
(AMIT GtJPfA)

Commissioner (Appeats),

Customs, Ahmedabad

);

F. N o. S/4e-259 lcus I AHD 12024-25 Date:26.12.2025

ByEmait (As per Section 153(l)(c) of the,Customs Act-19t2)

To,

M/s. Shree lnfracon Private Limited,

602, Parshwanath E Square, Corporate Road, Nr. AUDA Garden, Prahladnagar,

Satettite, Ahmedabad, Gularat, 380015.

Glmirr@strecinfraeorcon sh re e inf ra con @ya hoo.co.in )

2. The PrincipaI Commissioner of Customs, Custom House, Ahmedabad.

(emait: cus-ahmd-guj@nic.in rra-customsahd@gov'in )

3. The Additional Commissioner of Customs (in-charge GIFT SEZ), Ahmedabad

(emait: eus-ahmd-adi@gov.in )

4. The Specified Officer, Gift SEZ, Gandhinagar

(emai[: so-oiftsez@gord! )

5. Shri Vijay N. Thakkar, lndirect Tax Consuttant, Ahmedabad

(emaiL vijyot2008@gmai[.com )

6. Guard Fite.
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under Section 28AA and the imposition of penalty under Section l14A of the Customs Act,

1962, cannot survive. The principte sublato lundamenlo cadil opus (when the foundation

is removed, the superstructure fatts) appties.

1

t(,

Copy to:

l. The Chief Commissioner of Customs, Custom House, Ahmedabad'

(emai[: ccoa hm-gui@ nic.in )


