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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Page 1 of 11



F.No. §/49-276/CUS/AHD/2024-25

Fafafea gmafRE sméorder relating to -

()

(a) |

4 & =0 | maifad ®Is "re.

any goods imported on baggage,

(W)

HRA H 3TATd B34 o (B! aTe-T A ATeT 74T A HIRd H 37 170 AT U3 Ia1Y = T AT
g1 I o] RITH U3 IR o4 & fore 3rafard 9ra IaR 7 91 ¥ 91 39 Tw7ed I TR IR T8
a1 &t 7T # 3niféra wrer & St an

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
it goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

e SfUfmm, 1962 & srwma x aur Sus s ae T st & qed e aradt @t

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TRI&UT 3MTdG UF |ITd (AaaTaa | [afiey Ueyd d HAT 5 T it SH@! i
aﬁwﬁﬁw%mﬁaﬁﬁﬁawﬁwéﬁ%: )

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(®)

HIC B Tae, 1870 & Ha .6 FgH! 1 & i Fruffa fhe e orar ga snew @1 4 whew,
ot e vfa # e U9 9t =grarey gew e am g aifRe.

(a)

4 copies of this order. bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
I item 6 of the Court Fee Act, 1870.

Hreg GEITAwl & JraTal A1d ol TG B 4 Wi, are &t

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

TAtaruT & forg amde @t 4 wieat

(c)

4 copies of the Application for Revision.

()

ARG TG QIR F3 & [o1¢ HTHTRIeh HTUTTTH, 1962 (AUTHRNT) H§ UG BT S
Hite i qus wrdteily fafay wel & e o= amar @ # %, 200/~ =ww €1 4 |7 y41 %.1000/-
(FUY U §9R A7 ), St +ft wrwan 81 R wmfRa yia & waiiie g 8.9 3 gt

T e, /T T ST AT AT 8 St ARASR TUL Th @@ I1 I9Q B4 81 a1 08 B &

U H ¥.200/- 3R afg ve ar@ @ oif¥e 81 a B & = F 5.1000-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1.000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines.
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs, 1000/-,

e . z%mﬁaq?awmﬁ%mmmﬁasmﬁﬂﬁaﬁém%mmﬁm
HEqH &ear gl al Waﬁmlgszaﬁﬂmmqu)%aﬁﬂmﬁﬁ?ﬂqa H e,
HIT IATE Yo 3R a1 B e st & e PafRe @ R ofla s asd &

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

'\‘ﬂ'ﬁT{Iﬁ, WWEHW g Har e Customs, Excise & Service Tax Appellate T;‘ihunul.
srdiferarfiaso, ufif erftg die West Zonal Bench

mﬁﬁ;ﬁfw Yo+, Fae iRRTR qd, 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
3HURAT, HEHSTEIE-380016 Asarwa, Ahmedabad-380 016

e Sftfgw, 1962 B URT 129 T (6) F ord, ATHRES ATUTTTA, l%zaﬁﬂm!zoqm&'

e ordfter & Wy FPraferf@a yoo wau a9 ke
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act.
1962 shall be accompanied by a fee of -

()

e & wrafug ard | gt foet diomyes sifer gRT AT 74T Yoo 37 TSt 9UT eIl
AT &8 B YHH UId IR ¥ T IHH $H 81 dl TP §9R I,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

(M)

Srdter & wraf=a A | oigt faet ST EIRT AT 7T Yo 3R TS YT amaT
AT €8 &1 IHH UTd aE T 0T ifU® g afe 0 vany ora § iU« 7 g1 dl: Uiy g9k 39T

(b)

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees. five thousand
rupees ;

rdier & wea e Ard A oigl et TR SR GRT AR 7147 Yo iR TSl a7 T
T €8 B S H UIT dRE TUT H U g1 d: 70 g9 $UL.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

()

39 Y & [ATg PO & WHA.AF T YD & 10 % ST B WR,oe] Yob 41 Yo Ud &8 [dama
HEAIETFHI0 % S PI UR,98l bad &8 faare # 8, 3rdier @1 S|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute. or penalty, where penalty alone is in dispute.

6.

J& ATUTTH B URT 129 (T) & 3r=td rdier el & GHE AR WA Aded U3 (&) UE
e & ferg ar rafaat o1 gur= & forg ar it smg waiere & forg fg g ordie - - sryan
wmmﬁmmﬁﬁmmmﬁ%mumnﬁﬁmmﬁm@ﬁ

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

Page 3 of 11




F.No. S/49-276/CUS/AHD/2024-23

ORDER-IN-APPEAL

1 | M/s. GAIL (India) Ltd., GAIL Bhawan, 16, Bhikaji Cama Place, New Delhi -
110066 (hereinafter referred to as the ‘GAIL’ or ‘the appellant’) has filed the present
appeal under Section 128 of the Customs Act, 1962, against Final Assessment of Bill of
Entry No. 4610117 dated 08.07.2021 filed at Magdalla Port (hereinafter referred to as ‘the
impugned Bill of Entry’). The said Bill of Entry was earlier provisionally assessed and
later finally assessed on 07.06.2024 by Assistant Commissioner of Customs, CUSE()H-]
House, Surat (hereinafter referred to as the ‘adjudicating authority®). Finalization of the
provisional assessment of the impugned Bill of Entry has been communicated to the
appellant vide a letter F.No. CH/907/Misc/2023-24 dated 16.07.2024 issued by
Superintendent of Customs, Custom House, Surat (hereinafter referred to as ‘the

impugned letter’) and it was received by the appellant on 26.07.2024.

2. Facts involved in the appeal, in brief, are that the appellant was engaged in import
of Liquefied Natural Gas (‘LNG’) falling under Customs Tariff Item No. 27111100 for
which they have filed the impugned Bill of Entry with Magdalla Port, Surat. The
impugned Bill of Entry was assessed provisionally. The imported LNG was to be Re-
gasified (known as *RNLG’) and then meant for supply to power generating companies,
The appellant was availing exemption from Customs duty as per Sr.No. 10 of Notification
No. 52/2017-Cus dated 30.06.2017. One of the conditions for availing the said exemption,
is that the importer is required to produce a utilization certificate from the power
generating company to the effect that the RLNG has been utilized for generating and
supplying electrical energy. The appellant has submitted such end use certificate /
utilization certificate, which shows the utilized quantity, after deducting 0.66% quantity
from the quantity supplied by the appellant, for power generation. So, it appeared that
the appellant was not eligible for the said exemption for the 0.66% quantity, which has

not been utilized for power generation.

3. According to the appellant, the Assistant Commissioner of Customs, Surat, while
finalizing the assessment of impugned Bill of Entry, disallowed the said exemption to the
extent 0.66% quantity. The Superintendent of Customs, Surat, vide the impugned letter,
communicated the final assessment of impugned Bill of Entry to the appellant.
Thereafter, the appellant came to know that the Customs department has disallowed the
exemption for the said 0.66% quantity and resultantly, amount of refund, on account of
finalization of provisional assessment, has been reduced by the department. According to

the appellant, they have received less refund of Customs duty to the extent Rs. 1,61,316/-
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4. Being aggrieved against the final assessment of the impugned Bill of Entry, as
communicated to the appellant vide the impugned letter, the appellant has filed the
present appeal. As the appeal has been filed against communication of final assessment
and no demand has been raised, pre-deposit under the provisions of Section 129E is not

required.

5. The present has been filed on the date 09.01.2025. In the Form C.A.-1, the date of
communication of the impugned letter dated 16.07.2024 has been shown as *26.07.2024”.
As the appeal has been filed after normal period of 60 days, as stipulated under Section
128(1) of the Customs Act, 1962, the appellant has submitted an application dated

01.12.2025 for condonation of delay in filing appeal.

6. - One set of the appeal memorandum was sent to the adjudicating authority for
comments vide this office letter dated 25.03.2025; however, no reply has been received.

So, I proceed to decide the appeal on the basis of documents submitted by the appellant.

Personal Hearing

7. Personal Hearing in this matter has been held on 04.12.2025, which has been
attended by Mr. Akshat Kahre, Advocate with Ms. Ujwala B. Gurav, DGM (F&A), GAIL.
They reiterated the submissions made at the time of filing appeal. The Advocate has

sought one week’s time for additional submissions.

Additional Submissions

8. ° Shri. Akshat Khare, Advocate, has submitted additional submissions dated
12.12.2025. In the additional submissions, he inter alia stated that the issue of
disallowance of exemption of customs duty on 0.66% conversion loss is already decided
in favour of GAIL in Writ Petition, vide Order dated 29.08.2024 in SCA No. 7238 of 2022
filed before Hon’ble Gujarat High Court. That the appellant has preferred another Writ
Petition vide SCA No. 14372 of 2024 before Hon’ble Gujarat High Court against the
decision passed by Assistant Commissioner of Customs, Surat, in the present case. That
subsequently Hon’ble Gujarat High Court had not entertained the said petition only on
the ground of alternate remedy available and permitted the appellant to file present
appeal. Thus, the said SCA No. 14372 of 2024 was withdrawn vide order dated 28.11.2024

with a liberty to file the present appeal.

0. As regards arguments in respect of delay in filing of appeal, it has been submitted

that they have preferred an application for condonation of delay. It has been further

o

submitted as follows:
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9.1 As the per time lines:
(i) Finalization of BOE was communicated, vide letter dt. 16/07/2024. But same was

received on 26/07/2024.

(ii) The Writ petition was filed on 20/09/2024 and withdrawn on 28/11/2024.
Therefore, 69 days are required to be excluded from limitation period u/s 14 of

Limitation Act.

(iti)  Thereafter, present appeal was filed on 09/01/2025, i.e. after 167 days from
26/07/2024 (receipt of Finalization of BOE letter).

(iv)  After excluding 69 days spent in writ petition and appealable period of 60 days u/s.

128(1) of Customs Act from total 167 days, the delay comes to 38 davs.

9.2 The Applicant further submitted that as per First Proviso of Sec. 128(1) of
Customs Act, the Ld. Commissioner (Appeals) can further condone delay of 30 days. It is
important to note that the statutory provisions do not restrict condonation of delay
beyond 30 days was the casc in Sec. 34 of Arbitration & Conciliation Act where the words
used was "but not thercafter'. The Hon'ble Supreme Court in case of Simplex
Infrastructure Ltd. vs. Union of India, (2019) 2 SCC 455, held that it is due to words used
"but not thereafter" restricts courts to condone delay period more than what is
prescribed in statue. Further, Hon'ble Supreme Court in case of Dhiraj Singh & others
vs State of Haryana & others, (2014) 14 SCC 127, has held that for identical issuecs

limitation should not defeat the substantive rights of litigant.

9.3 Moreover, the Customs Act, does not exclude the applicability of Limitation Act
and thus Ld. Commissioner (Appeals) would have jurisdiction to condone 38 days of delay
u/s. 5 of Limitation Act when Sec. 128 of Customs Act does not expressly restrict for

condoning delay beyond 30 days.

9.4 Furthermore, See. 3 of Limitation Act only debars the filing of appeal beyond
prescribed period subject to provisions under Sec. 4 to 24 of Limitations Act. So when
there is no bar in applying Limitation Act in proceedings under Customs Act, the
applicability of See. 5 of Limitation Act permits Ld. Commissioner (Appeals) to condone

the entire delay of 38 days.

9.5 On the aforesaid facts and circumstances, the Advocate, on behalf of the appellant,

requested to allow the present Appeal in the interest of justice.
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Discussion and Findings

10. I have carefully gone through the written as well as oral submissions made by, or

on behalf of the appellant.

11. . Before going into merits of the appeal, I shall discuss about the application for
condonation of delay in filing of appeal. The chronology of events from the date of
communication of finalization of provisional assessment, till the date of filing of present
appeal, is mentioned below:

Table-1

! ' Chronology of events in respect of appeal filed by M/s. GAIL , Surat,
i against assessment of Bill of Entry No. 4610117 dated 08.07.2021

Date

A | Date of communication of assessment, i.e. Date of receipt 26-07-2024
of letter dated 16.07.2024
B Date of filing of SCA 14372 of 2024 with High Court of 20-09-2024
Gujarat
C Date of Order of Hon'ble High Court through which the 28-11-2024
SCA allowed to be withdrawn
D Date of filing appeal with Commissioner (Appeals), 09-01-2025
Customs, Ahmedabad

Time taken: No. of days
1 From "A" to "B", ie. Date of communication of 56
assessment to Date of filing SCA with High Court
2 From "B" to "C" (including both dates, as per 70

Explanation (a) of Section 14 of Limitation Act, 1963), i.e.
Time spent while SCA was pending with Hon'ble High
Court

l _3 From "C" to "D", i.e. After allowing withdrawal of SCA 41
by Hon'ble High Court till the date of filing of this appeal
with Commissioner (Appeals)

4 From "A" to "D", i.e. Total time taken from date of 167
l communication of assessment till date of filing of this
! appeal with Commissioner (Appeals)

5 Delay in filing of appeal with Commissioner of Customs 107
(Appeals), after deducting normal appeal period of 60
days (167 days - 60 days), for which application for
Condonation of Delay has been filed

6 Delay in filing of appeal with Commissioner (Appeals) 37
after deducting both periods (i) normal appeal period of
60 days and (ii) period while SCA was pending with
Hon'ble High Court (167 days - 60 days - 70 days) ‘
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12. As per the provisions of Section 128(1) of Customs Act, 1962, an appeal can be
filed before Commissioner (Appeals) within sixty days from the date of communication
of decision or order. However, as per the Proviso to Section 128(1), if the Commissioner
(Appeals) is satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of 60 days, he can allow it to be presented within a
further period of 30 days. Thus, the Commissioner (Appeal) has can condone the delay
of 30 days, but he has no statutory power to condone the delay beyond the period of 30
days. In other words, Commissioner (Appeals) cannot allow appeal, which is filed after
a period of 90 days (i.e. 60 days + 30 days), from the date of communication of decision or

order, against which the appeal is to be filed.

13.1  In the present case, the appeal has been filed after a period of 167 days from the
date of communication of the impugned order, resulting into delay of 107 days, as shown
in the above Table-1. I notc that the appellant had filed a Special Civil Application No.
14372 0f 2024 before Hon’ble High Court of Gujarat against finalization of assessment of
the impugned Bill of Entry, as communicated vide the impugned letter. Later, the
appellant had sought permission to withdraw the said SCA, which has been allowed by

Hon’ble High Court vide Order dated 28.11.2024. The said Oral Order is as under:

“Heard learned advocate Mr. Akshat Khare for the petitioner; learned advocate Mr.
Ankit Shah for the respondent No.l and learned advocate Ms. Nidhi Vyas JSor the
respondent No. 2,

Learned advocate Mr. Akshat Khare for the petitioner under instructions seeks
permission to withdraw this petition so as to enable the petitioner to move an
appropriate application in accordance with law before the respondent-authorities.

Permission as prayed for, is granted.

Without entering into the merits of the matter, this petition is disposed of as not
8 s P P
pressed at this stage. Notice is discharged.”

13.2  From the above Order, it can be seen that Hon'ble High Court has not cxprcsslj-*
ordered to exclude the period, during which the SCA was pending, from the period of
limitation as prescribed under Section 128 for filing present appeal. However, as per
Section 14 of the Limitation Act, 1963, the time during which the plaintiff was prosecuting
the matter with another Court with due diligence in bona fide manner can be excluded.
Therefore, after excluding the period of 70 days, during which the matter was pending
with Hon’ble High Court, the delay in filing the present appeal comes to 37 days, as shown

in the above Table-1. &) il
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14.  Asregards condonation of delay beyond the period of 30 days in filing of appeal,
rely upon the Judgment of the Hon’ble Supreme Court in case of Singh Enterprises Vs.
Commissioner of C.Ex., Jamshedpur [2008 (221) E.L.T. 163 (S.C.)], wherein the Hon’ble
Apex Court while interpreting the Section 35 of the Central Excise Act, 1944, which
is pari materia to Section 128 of the Customs Act, 1962, held that the appeal has to be filed
within 60 days, but in terms of the proviso, further time of 30 days can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no power to allow the
appeal to be presented beyond the period of 30 days. The relevant para of the said

Judgment is reproduced below (underline supplied):

“8.  The Commissioner of Central Excise (Appeals) as also the Tribunal being
creatures of Statute are vested with jurisdiction to condone the delay beyond the
permissible period provided under the Statute. The period upto which the prayer for
condonation can be accepted is statutorily provided. It was submitted that the logic of
Section 5 of the Indian Limitation Act, 1963 (in short, the ‘Limitation Act’) can be
availed for condonation of delay. The first proviso to Section 35 makes the position
clear that the appeal has to be preferred within three months from the date of
communication to him of the decision or order. However, if the Commissioner is
satisfied that the appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days, he can allow it to be presented within
a further period of 30 days. In other words, this clearly shows that the appeal has
to be filed within 60 days but in terms of the proviso further 30 days time can be
granted by the appellate authority to entertain the appeal. The proviso to sub-section

(1) of Section 35 makes the position crystal clear that the appellate authority has no

power to allow the appeal to be presented beyond the period of 30 days. The language

used makes the position clear that the legislature intended the appellate authority to

entertain the appeal by condoning delay only upto 30 days after the expiry of 60 days

which is the normal period for preferring appeal. Therefore, there is complete

exclusion of Section 5 of the Limitation Act. The Commissioner and the High Court

were therefore justified in holding that there was no power to condone the delay after

the expiry of 30 days period.”

In view of the above Judgment of the Apex Court, I do not agree with the contention of
the appellant that the delay of 107 days (as applied for) or 37 days (after excluding the
period of pendency of SCA) in filing of present appeal can be condoned under the

provisions of Section 5 of the Limitation Act. The case law of Simplex Infrastructure Ltd.
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vs. Union of India, (2019) 2 SCC 455 and Dhiraj Singh & others vs State of Haryana &
others, (2014) 14 SCC, relied upon by the appellant regarding condonation of delay are
not applicable to the case on hand because the issue involved in those cases is different

from the present case.

5 Further, I find that above views expressed in the Judgment of Singh Enterprises
(supra) have been reiterated by the Hon’ble Supreme Court in the case of Amchong Tea
Estate [2010 (257) E.L.T. 3 (S.C.)] by observing that special law would override the general
law. By relying upon the said Judgments of Hon’ble Supreme Court, Hon’ble High Court
of Kerala in the casc of V. P. Khader Vs. Commissioner [2019 (25) G.S.T.L. 209 (Ker.)],
observed that the Commissioner and the Tribunal being creature of statute could not have

condoned delay beyond the period provided for condonation.

16.  Similarly, in the case of Gopinath & Sharma Vs. CESTAT, Chennai [2013 (32)
S.T.R. 172 (Mad.)], Hon’ble Madras High Court has held that once the period o.f
limitation has run itself out, the Appellate Authority does not have power to condone the
delay in filing the appeal beyond the maximum period prescribed under the Act; and
referring to Singh Enterprises case [2008 (221) E.L.T. 163 (S.C.)], Tribunal has rightly
dismissed the appeal. Further, vide Order dated 04.07.2013 in SLP (C) No. 19014 of 2013,
Hon’ble Supreme Court has dismissed the petition filed by M/s. Gopinath & Sharma
against the said order of Madras High Court, which has been reported as 2013 (32) S.T.R.
J78 (S.C.).

17.  Further, the Hon’ble High Court of  Gujarat in case
of Ramesh Vasantbhai Bhojani [2017 (357) E.L.T. 63 (Guj.)] and the Hon’ble Tribunal,
Bangalore in the case of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals) [(2024)
18 Centax 294 (Tri.-Bang) = 2024-TIOL-565-CESTA T-BANG] took a similar view while

dealing with Section 128 of the Customs Act, 1962.

18. In terms of legal provisions under Section 128 of the Customs Act, 1962 and in
light of the judicial pronouncements by Hon’ble Supreme Court, Hon'ble High Court and
Hon’ble Tribunal, it is settled proposition of law that the appeals before first appellate
authority under the provisions of Customs Act, 1962, are required to be filed within 90
days, including the condonable period of 30 days, as provided in the statute; and the

Commissioner of Customs (Appeals) is not empowered to condone any delay beyond 30

days. CAY . TN
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19. In light of the above discussion, I am of the view that the present appeal, which
has been filed after a period of more than 90 days from the date of receipt of the impugned
order, resulting into delay of more than 30 days, is time-barred in terms of Section 128(1)
of the Customs Act, 1962. Thus, the appeal is liable to be rejected on the grounds of

limitation without going into merits.

20. In view of the above facts, discussion and findings, I pass the following order.

I reject the application for condonation of delay of 107 days in filing appeal and dismiss
the appeal filed by M/s. GAIL (India) Ltd. against final assessment of Bill of Entry No.
4610117 dated 08.07.2021 being time-barred in terms of provisions of Section 128(1) of
the Customs Act, 1962.

(AMI'EGUPTA)
Commissioner (Appeals)
Customs, Ahmedabad

F.No. §/49-276/CUS/AHD/2024-25 Date: 26.12.2025

By E-mail / Speed Post |As per Section 153(1)(b)&(¢) of the Customs Act, 1962]

To

M/s. GAIL (India) Ltd.,

GAIL Bhawan, 16, Bhikaji Cama Place,
New Delhi - 110066.

(email: info@gail.co.in ujawal@gail.co.in )

Copy to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House,
“  Ahmedabad. (email: eccoahm-guj@nic.in )

2. The Pr. Commissioner of Customs, Ahmedabad.
(email: cus-ahmd-guj@nic.in ; rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, Custom House, Surat.
(email: customhousesurat@gmail.com )

4. Shri. Akshat Khare, Advocate, M/s. Moson Le Exparts, Ahmedabad.
(email: teamadvocatef@mosonleexparts.org )

Guard File. % Wk ® W

n
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