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q6 sfr ss qR b ffi sqmq + frq gF fr I trr$ B ftrc&'{rc 116

qrfi fu-qr rqr ?.

This copy is granted free of cost for the private use of the person to whom it
is issued

mcT{-tr UrrI lrtd fl trl rqqr

furftrRa *m + qrq-d & sw*r fr o.t{ qR gs sntcl fr orrl 6
on-Cd c-f,qs mrm d d fs ont{I et crfr of drftt{ * : c-fi+ }. 0r{{
srq-r sfusudgffi +rfoq r.lrTt-fi €silFl, fer qa6o, (Trtrsr frqFrl d-rq
crrf, T{ ffi qn f+Strq s{rtc{ rqd o-r e-o? ?.

I Under Section I 29 DD(l ) of thc Customs Act, 1962 (as amended), in respect
I of the following categories of cases, any person aggrieved by this order can

i prefer a Revision Application to The Additional Secretary/Joint Secretary
(Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Stree t, New Delhi within 3 months from the date of
communication of the order.

Ffltfiia srqea -orrtcr/o.d". ."Iut ing to :

-otlffiv * Fq if &ffi-aEcrf,.
a any goods importcd

tt{( l{Rd fr enqrd o-ri fu fr,ff srd{ n mrr fiII qr{d TFT6q

BIFI rR c-flt q rrg cTtI qT tsTr rr:ffq Rrr=T rR gflt qr+ il fuq .]ttkd
crd gdrt c qr+ q{ rrr BTr rr-rdr arFr rR s-ilt rrS rT16 qff rTrrr fr ort&{d

crd fr 6..ff d.

(b)

any goods loaded in a conveyance for importation into India, but which are

not unloaded at their place of destination in India or so much of the quantity
of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.

(rT ( .962t. eft.ffir aatIl s-g}' o{ d-{rg rrg

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and

the rules made thereunder.

.3 &iur aFr{ rrd frrrd urFq q\rd o-{;rr

ffi srf,rfd gtr6t qiq sfl qrqnft sfu rs &' trrq ffifrs-d ir,rrErkr

fr6tr fr+ qGg 
,

lz.

l- ieN,The revision application should be in such form and shall be verified in sugh
manner as may be specified in the relevant rules and should be accom

by:
(6) \r€,r 870 +'c.{ *I.5 1 3{ rrg

{q ontrt o1 a cftqi, M qfi qfr fi qEnT +$ fr1 qrqrtrq 
15cF'

drn fr{r qrFq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise frfty only in one

copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(u) Tffir& iliila-d & 3ftTltrr TIrq qf,

I
\,

a

4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(TD &fur B{rffi qff a sfuqi
4 copics of the Application for Revision.
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&ful drw srftftqq, re62 (q?fl tisilfuo n
ftuf|td ats d erq qtrq, qtn,Eu-s,srffi .:fu ffiE c-d ft sftd & ortftq s{rdr t
fr r. zoor-1s-ug d fr qraqr 6.r000/-(Ftlg c6 EwR qr* t, *sr rft um6161, g

rrw fua Urt-dn + e-crfrrfi qorq fl..rm.r of a cftqi. qE Ttr, cirfi rrql qrq,

tFrqrrrfi rs +f rm eiltsqq gfi qrcrqruffi 6-c d d tfrets&s-q fr
r. zoor- ofrr qE \rfi trr{d fr oIf€rfi d d qts & s-q fr u. r o o or-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.20O/

(Rupees two Hundred only) or Rs.1,O00/- (Rupees one thousand only) as

the case may be, under the Head of othcr reccipts, fees, fines, forfeitures

and Miscellaneous Items being the fee prescribed in the Customs Act, 1962

(as amended) for filing a Revision Application. If the amount of duty and

interest demanded, hne or penalty levied is one lakh rupees or less, fees as

Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4 Hti H. z 8fETI?IT sfdl & sxiql fr qE et{
qR Ts .rnecl i on-6d c-f,{s fi-dr A d t mqr{-ffi qffrftqs re62

qff trm 12e g (1) & srtfl-q ffi fr.s.-: i ftcr{ffi, a.*q usrd Vffi
oilt +{r 6-r s{ftd o{Rro.-{ur ft'scer ffiBc qe q{ erftm o-t rot t
In respect of cases other than these mcntioncd under item 2 above, any

person aggrieved by this order can file an appeal under Section 129 A(1) of 
I

the Customs Act, 7962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address : 
i

qfra.

3ilK {@ E Customs,
Appellate
Bench

Excise &

Tribunal,
Service Tax

West Zon.al

cBd,
frRwflR g-d, B{wrrET

380016

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

fio-itl d;T

3f6EErdrd

6
a t3

, 19 52 01 tnri rzg g ts I & ortft<, orftftqc

1eG2 at ERT 12e q (r) t ortft{ 3rftd
qrBq-

ft' grq ffifua goo fie* di

Under Section 129 A (61 of the Customs Act, 1962 an appeal under Section

129 A lll of the Customs Act, 1962 shall bc accompanied by a fee of -

erftd * swfud qrFA fr qoi frrS Sqr{-tr ITTITT TT T 1lffi'

where the amount of duty and interest demanded and penalty levied by any

officer of Customs in the case to which the appeal relates is five lakh rLlpees

or less, one thousand rupees;

n
IE

i

q6r f&€ mqr{@ r{Rrorff gr{I CFI TT{II {ffi'
.:llq qrq dqr 6rnfl rrqT (s o1 roc qYs drq s-qq * oift-o' d Afdt{
pqi q{rg fftg fr srl0-o a d d; qiq EvTR Eqg

where the amount of duty and interest dcmanded and penalty levied by any

officer of Customs in the case to which the appeal relates is more than
five lakh rlrpees but not exceeding fifty lakh rupces, five thousand rupees ; I

q6r mcT{-tr rdtrorfi 6Rr qirn rrrr {ED'
sht qrq iTqT (rrTrfl rnn Tg o1 roq qrrrcr srtr sqq * s{Rru, d d;

5

i\
(YlA.

(ro

(b)

(TD

tis EgR Tqq.
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where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is more than fifty
lakh rupces, ten thousand rupees

{s efuarur A srqi, qit rrq {-dr }. % 1 o 3r(r 6-G rR, s6r {o. qr

{-tr qri rB B-fl( C t, qr ee & z 1 6 3fET 6-G rR, s6i &-{d iE frErd fr t, c{fr'd l-rsr

fi$n 1

An appeal against this order shall lie before the Tribunal on payment of 10%

of the duty demanded whcre duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.

tsfiI urtl l2e (q) *rllfiCr-{R
qr- GD d-6 oiftr A ffrq qr rrcftfr a] quni h ftq qI ftffi srq wtqq ft ftq
fuq .rs erfio , - qqil GD erfi-s qr s{Ttfi q-, o.r q-d{r*f{ }. loq Errn G{ril6{ fr
ffier6qiqtqdsr fifr-ffidiqrFdq.
Under section 129 (al of the said Act, every application made before the

Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rupees.

---=,-
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1. Brief facts of the case

1.1 M/s K.P.G. Enterprise Recyclers LLP, Plot No.91/M, Ship RecyclingYard,

Sosiya, District, Bhavnagar. (herein after referred to as the "Appellant for the

sake of brevity) has fi1ed the present appeal against Ordcr-ln-Original No.

394/CUS-REFl2O24-25 dated 13.12.2024 (hercin aftcr referred to as the

"impugned order") issued by the Assistant Commissioner, Customs Division,

Bhavnagar (herein after referred to as the "Adjudicating Authority).

1.2 The Appellant had imported a vessel D.V. R-2 for brcaking up/ recycling at

Plot No. 113, Ship Recycling Yard Sosiya, P.O. Manar, Bhavnagar and had filed

self-assessed Bill of Entry No. 8426222 dated 12.10.2018 under section 46 of

the Customs Act, 1962.

1.3 There were some dispute with regard to assessment of customs duty of the

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in Bunker Tanks

inside/ outside the engine room of the vessel. Importer claimed that Fuel and oil

contained in Bunker Tanks inside/ outside the engine room of the vessel was to

be assessed to duty under CTH 8908 along with the vessel. However, the

Department, was of the view that Fuel and Oil contained in Bunker Tanks were

to be assessed to duty under respective CTH of Chapter 27 and accordingly the

bill of entry was assessed to duty of Rs. 4,20,81,1941-. The respective Bill of

Entry was assessed provisionally for want of original documents.

1.4. Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851 12022 dated

17 .lO.2O22lOL.l2.2O22 has held that the oil contained in the Bunkers Tanks in

(3I engine room of the vessel is to be assessed to duty under CTH 8908, along

the vessel coming for breaking up. Furthcr, in adhercncc to alorcsaid order
a
lp
p wof 'ble CESTAT, it has been decided by thc Assistant Commissioner, Customs

on, Bhavnagar in Final Assessment Order No. 2419265lSBY 12022-23

d 12.06.2023 that Bunker Tanks containing oil are to be treated as part of

s
t

e

vessel's machinery and the Oils contained in them are to be classified under CTH

89O8 aiong with the vessel, as covered under para 2(b) of circular no. 37/96-Cus

Dated 03.07.1996. The bill of entry was finally assessed to duty of Rs.

4,20,23,865/- vide Final Assessment Order No. 2419265/SByl2022-23 dated

12.06.2023 passed by the Assistant Commissioner Customs Division,

Bhavnagar.

1.5 Consequent to Final Assessment Order No. 24l9265lSBY 12022-23 dated

12.06.2023 passed by the Assistant Commissioner, Customs Division,

Utl^,*i-9!
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Bhavnagar, the Appellant filed a rcfund claim of Rs. 57,329/- under Section 25

of the Customs Act, 1962.

1.6 The Adjudicating Authority observed that the Appellant had failed to prove

the incidence of customs duty has not been passed on to any other person and

this the Adjudicating Authority vide the impugned order sanctioned the refund

of Rs. 41,927 l- in terms of Section 27 of t}l,e Customs Act, and credited the same

to Consumer Wclfare Fund.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order of the Assistant

Commissioner by which he has sanctioned the refund of the excess duty paid

and has ordered the same to be credited to the Consumer Welfare Fund on the

ground of unjust enrichment is not tenable in law and is liable to be set aside.

He should have ordered the refund to the credit ofappellant instead. In any event

he should have granted proper opportunity of hearing to the appellant. As can

be seen form the impugned order very short notices of personal hearing were

granted. Thus, there is violation of principles of natural justice. Without

prejudice to the aforesaid, appellant urged for the following.

2 ,2. The Appellant also submitted Ce rtificate from Chartered Accountant

Conhrming that the Custom Duty was not passed onto any buyer or third party:-

Certificate issued by Chartered Accountant M/s Jayesh Mehta & Associates

dated 30.1.2025 bearing UDIN 251783298MICMJ5789, certified that no

Customs Duty was charged or collected form the buyers of Lube Oil & Marine

Gas Oil. The certificate thus confirms that the oil and fuels found in the ship at

the time of import, on which duty was paid, were not passed onto

third party.

the Sales lnvoiccs of the Appellant would show that the Bunkers were sold at a- '-.,
price below the import price/valuc on which such duty was assessed and

consequcntly the Appellants have not been able to recover even thc cost of thc

Bunkers, much less thc duty paid thcreon: It is cvidcnt from the Biil of Entry

and the Appellant's Sales lnvoices, that the price at which the Appellant sold the

importcd Bunkers is much below the import price/value of the Bunkers on which

the duty was asscssed. Thereforc, thc Appellant has not been able to even recover

the import pricc of the I3r,rnkers, much less the duty paid thereon. Consequently,

$t"L^,*i.:Ig4
Page 6 of 17
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the question of the Appellant having passed on and recovered from the buyers,

the duty paid on the Bunkers does not arise. Clearly, therefore the burden ofthe

said duty has been borne by the Appellant and has not been passed on to the

buyers. A perusal ofthe Appellant's Sales Invoices would show that the Appellant

has only recovered the GST payable on the local sales and not the import duty

paid on the Bunkers. Further, this fact has been demonstrated by the chartered

accountant in his certificate supra

2.4 The Appellant further submitted that merely because the duty amount was

debited to expenses in Profit & Loss Account, it does not follow that incidence

thereof was passed on to the buyers, when thc price at which the Bunkers were

sold to the buyers, was even less that the import price on which the duty was

assessed. The Appcllant further submitted that the Assistant Commissioner has

proceeded on the premise that since the duty paid on the Bunkers was debited

to expenses, it must be considered to have becn passed on to the buyers by the

Appellaat. The said premise on which the Order of the Assistant Commissioner

is based is untenable in law.

2.5. The Appellant further submitted that it is settled law that debit of the duty

amount to expenses, without corresponding addition in the import price to arrive

at the local sale price, means that Appellant has absorbed and borne the said

amounts and it cannot lead to the conclusion that the Appellant has passed on

the incidence thereof. In the present case, not only has thc Appellant not added

the duty amount to the import price to arrive at the local sale price, but in fact,

the loca.l sale price is even below the import price on which the duty is assessed.

2.6. The Appellant further submitted that in this case, the issue of unjust

hment does not apply, reliance is placed upon the following well settled case

(327) ELT 13 (Mad): Commissioner of C. Ex., Chennai - 1,

7 (348) ELT 537 (Tri. Chennai): Mennekes Electric India P. Ltd. v/s

missioner of Cus., Chennai - II,

(ii) 2018 (360) ELT A'204 (Bom.): Commissioncr v/s 1'ata Motors Ltd.,

(ivl 2O2O (371) ELT 542 (Chan.) Gaurav lintcrpriscs v/s Commissioner of

Customs, Amritsar,

lv) 2022 (60) G.S.T.L. 48 (Del.): Rambagh Palace Hotel Pvt. Ltd. v/s

Commissioner of C. Ex. & GST, Jaipur - 1.

2.7.Th,e Appellant cravc lcave to add, amend, alter and vary the aforesaid ground

of appcal and submit documents, case laws when required.

L

0ist^''ol
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2.8. In view of the above submissions, the Appellant humbly prayed that the

impugned Order be set aside with consequential relief of refund of differential

duty to the appellant.

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. Shri Rahul

Gajera appeared for pcrsonal hearing in virtual mode on 02.O7.2026 wherein he

re-iterated written submission filed during the appeal. He also submitted that

the issue is no longer res-integra and is covered by the decision of Honble

Tribunal in the case of M/s. Dynamic Ship Breakers hrt Ltd - Customs Appeal

No. 10511of2025.

4.1 I find that the date of the impugned order is 13.12.2024 and the Appellant

in its memorandum submitted that they have received the OIO on 13.12.2024

and they filed appeal on 06.02.2025 therefore, the appeal is filed within the time

period of 60 days prcscribed under the provisions of Section 128 of the Customs

Act, 1962.

4.2. I find that the matter pertains to the issue of refund thus there is no

question of pre-deposit of 7.SYo of duty demanded as prescribed under Section

129E of the Customs Act, 1962.

4.3 The Customs Division Office, Bhavnagar was requested for submission of

comments on the appeal filed by the Appellant vide letter 05.06.2025 but no

comments have been received by this office till date therefore, I am taking up the

issue for decision based on the facts of the case and documentary evidence

available on record.

4.4 t have carefully gone through the case records, show cause

corresponding order passed by the adjudicating authority and the

forth by the Appellants in their appeai. The following issue

determination:

,i'\

i) Whether the Appellant is eligible for refund of Rs. 41,927/- by directlv

crediting it to their bank account instead of crediting the same to

Consumer Welfare Fund.

4.5 It is observed that the appellant had imported vessel for breaking

up/recycling and filed Bill of Entry No. a426222 dated 12.10.2018 under Section

46 of the Customs Act. 1962. There was dispute in respect of classiiication of

t
\!

.tr9i

4, DISCUSSION AND FINDINGS:
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Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oil), which was settled by the Hon'ble

CESTAT, Ahmedabad, vide its Orders A/11792-11851/2022, dated

17.10.2022101.12.2022 wherein it was held that the oil contained in the

Bunkers Tanks in the engine room ofthe vessel is to be assessed to duty under

CTH 8908, along with the vessel for breaking up. The Bills of Entry were assessed

provisionally. Subsequently, the Bill of Entry was finally assessed vide Final

Assessment Order No. 24192651SBY 12022-23 dated 12.06.2023 passed by the

Assistant Commissioner, Customs Division, Bhavnagar. Consequently, the

appellant had filed refund claims along with Certificate dated 30.01.2O25 issued

by C. A. Jayesh Mehta & Associates wherein it is stated that the Appellant had

not charged and /or collected Customs Duty form the buyers of Lube Oil &

Marine gas Oil in respect of Customs Duty paid.

4.6 The adjudicating authority on scrutiny of the refund claims observed that

the Appellant has submitted C.A. Certificate which neither disclosed the details

of supporting documents on the basis of which such ccrtificate was issued not

financial records viz. copy of Audited Balance Sheet etc. had been provided' In

this connection it is observed that the Board in its Circular No' O7/2008 dated

28.05.2008 has stressed upon the need to go through the details of audited

Balance Sheet and other related financial records, certificate of CA etc., which

are relied upon, to verify as to whether the burden of duty and interest as the

case may be, has not been passed on to any other person as for the doctrine of

unjust enrichment. The findings of the adjudicating authority in the impugned

order is as under:

"7.1 I haue gone through the case la ut and Circular cited by the cloimant. I find

that the ca.se law and Circular are not releuant in the issue as far as clause of

unjust enichment is concerned I find thttt when the element of any dutg paid on

ng goods is debited to Purchase Account uhich i.s forming part of the Profit & Loss

nt, as a cardinal accounting pinciples, then the said element of duty

s a part of the cost of the goods. As such, uheneuer such goods are sold at

stage to the buyers/ customers, the SaLes Price fetched for such goods b

idered as inclusiue of the element of dutg poid thereon such goods,

accordingly, here in the case it is obserued that the incidence of Customs dutg paid

at the time of import of goods is passed on to the buyers/ customers at the time of

its sales in the form of sales Price. In fact, statutory prouision of section 28C

prouides for indication of amount of duty paid in all the documents relating to

assessment, sales inuoice, and other like documents, the amount of such duty

uhich will form part of the pice at uthich such goods are to be sold, tuhich is not

done bg the claimant in the instant case. once the amount of Customs duty paid

is debited as cost to purchase under Profit & Loss and non-fulfillment of obligatory

UliJ"*t1
L
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condition of Section 28C utould be sufficient enough to conclude that Sales pice of

the goods bear entire Customs dutg paid on such goods. Under such

circumstances, the grant of refund of Customs Duty tuould tantamount to receipt 
-

of refund of customs dutg from customers a-s well as exchequer, u.thich utill get the

claimant unjustlg enriched. [Reliance placed on the Final Order No. A/30 j22-

30123/2023 dated 1,6.2023 passed by the Hgderabad Bench of CESTAT tn

Departmental Appeals No. 3O01O- 1 1 / 2023 in case of Sachdeu Ouerseas Fitness

Put Ltd & Nitgasach Fitness Put Ltd.l

7.2 The claimant also failed to produce C.A. certificate in the format prouided to

them uide this offtce letter dated 11.11.2024, 19.1i.2O24,26.11.2024 A

06.12.2024 along uith financial records uiz. copg of Audit Balance Sheet, Sales

Inuoices etc. This implied that the dutg paid was shou)tt as expenditure and

formed part of Profit and loss account of the claimant. Therefore, a.s a settled

position in lau-t that where the claimant has itself treated the refund amount due

as expenditure and not as "claims receiuable", the claimant cannot be said to haue

passed the test of unjust enichment. Thus the claimant hauing failed to proue that

incidence of custom,s dutg has not been po.ssed on to ang other person, the amount

of refund instead of being paid to them i.s liable to be credited to the Consumer

Welfare Fund. "

4.7 Accordingly, the adjudicating authority has sanctioned the refund claim of

Rs 41,927 /- in terms of Section 27 of the Customs Act, 1962 and credited the

same to the consumcr welfare fund vide the impugned order.

4.8 I have perused the relevant Section 2T (lA) and 2Z (2) of the Customs Act,

7962 and, same is reproduced as under:

( 1A) The application under sub-section (i ) shall be accompanied by such
documentary or other euidence (including the documents referred. to in
section 28C) as the applicant mag fumish to establi.sh that the amount
dutg or interest in relation to uLhich such refund b claimed. was col

from, or paid bg him and the incidence of such duty or interest,
been passed on bg him to anA other person. (-'

.I. -

tl

(2) If, on receipt of any such application, the lAssistanf Commbsio
Customs or Deputg CommLssioner of Customsl js satisled that the whole
or anA part of the ldutg and interest, if ong, paid on such dutyl paid bg the
applicant is refundable, he mag make an order accord-inglA and the amount
so determined shall be credited to the Fund :

Prouided. that the amount of [dutg and interest, if ang, paid on such dutg]
as determined bg the lAssLstant Commissioner of Customs or Deputy
Commissioner of Customsl under the foregoing prouisions of this sub_
section shall' instead of being credited to the Fund, be paid. to the applicant,
if such amount is rel.atable to -

Itj*';#
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(a) the [dutg and interest, if any, paid on such duty] paid by the

importer, [or the exporter, as the case mag be] if he had not passed on the

incidence of such [duty and interest, if ony, paid on such duty] to any other

person;

(b) the [duty and interest, if ang, paid on such dutg] on imports made

by an indiuidual for hi.s personal use;

(c) the [dutg and interest, tf ang, paid on such dutg] bome bg the

buger, if he had not passed on the incidence of such [duty and interest, if
anA, paid on such dutgl to any other person;

(d) the export dutg as specified in section 26;

(e) dra u.tbock of duty pagable under sections 74 and 75;

A the [duty and interest, if any, paid on such duty] borne by any other

such class of applicants as the Central Gouernment mag, bg notification in

the Offtcial Ga.zette, specifg:

[(g) the duty paid in excess bg the importer before an order permitting

clearance of goods for home consumption is made uhere -

0 such excess paament of duty i.s euident from the bill of entry in the

case of self-assessed bill of entry; or

(it the duty actuallA paAable is reflected in the reassessed bill of entry

in the case of rea,ssessment:l

Prooid.ed. further that no notification under clause (fl of the first prouiso

shatl be issued unless in the opinion of the Central Gouernment the

incidence of [duty and interest, if any, paid on such dutg] has not been

passed on bg the persons concemed to anA other person.

4.9 I have also perused Section 28 D of the Customs Act, 1962 and same is

reproduced as under:

ECTION 28D. Presumption that incidence of duty has been passed on to

buyer. - Euery person u.tho has paid the duty on anA goods under thi's

t shaLl, unless the controry is proued by him, be deemed to haue passed

lr
tr;

tr
'& I

t
n the full incidence of such dutA to the buger of such goods."

From plain reading of the above legal provisions, it is clear that the appellant

was required to submit documentary evidence to establish that the amount of

duty in relation to which the refund is claimed was paid by him and the incidence

of the duty has not been passed on by him to any other person. As per Section

28D of the Customs Act, 1962, the burden of proof is on the appellant to

establish that they had not passed on the incidcnce of duty paid. Thus, until and

unless the appellant satisfies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,
t1

Ui'
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such a claim cannot be accepted. Therefore, until the contrary is proved, there

is a presumption provided under the statute that the duty has been passed on

to the buyer.

4.10 It is undisputed that the goods in question have been sold to buyers and

the transactions are shown as part of Profit and Loss Account. Further, it is

observed that the appellant had submitted Certihcate issued by C.A. Jayesh

Mehta & Associates wherein it is stated that the incidence of Custom Duty paid

on bunker (oil and fuels) has not bccn passed on to the buyer of the goods or

any othcr person. 'l'hc CA certificatc submittcd by the appellant neither disclosed

the details of the supporting documcnts on the basis of which such certificate

was issued nor financial records viz. copy of Audited Balance Sheet, Sales

Invoices etc. As per the Board Circular No. 07/2008 dated 28.O5.2008 wherein

it has been stressed upon the need to go through the details of audited Balance

Sheet and other related financial records, certificate of CA etc., to verify as to

whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment. I also find that

the certihcate submitted by the Appellant has not certified the amount of

Customs Duty receivable from the Department and this lacking a basis

requirement for claiming refund.

4.1 1 The details of Certificatc datcd 30.01.2025 issued by C.A. M/s Jayesh

Mehta & Associates submitted along with appeal is as under:

"We M/ s. Jagesh Mehta & Associafes, Chartered Accountants, haue dulg ueified

the financial accounts of M/ s. KPC ENTERPRISE RECYCLERS LLP (Earlier KPG

EI'IIERPRISESi pAN: AADFK2216K, IEC No. O398069557) (herein after referred

as "the LLP") hauing oJJice at 8-102, Leela Efcee, Besides Akshanuadi Temple,

Waghatuad-i Road, Bhaunagar 364O02 & nnrks at Plot No. gt / M, Ship necaffil'\7t

Yard, Sosiya, Distict: Bhaunagar for the financial year end,ed on 31st Marcll'Mg*-

and haue checked their books ol accounts including sales inuoices a ,r," {"Sjffi;:}, );t;
of uessel DV R2, IGM No. 2206338 doted 1lth October 2O1B importe, N;\rr-:i;:'
breaking uide Bill of Entrg No. 8426222 dated 12th october 2018 and on the bdsi\:e 2.t
of ueiftcatinn of the sales inuoices uith reference to Bill of Entry, it is certifted that

no custom Dutg has been charged and / or collected from the bugers of Lube oil

& Marine Gas Oil in respect of Customs paid.

Further d-etails u,tith regard to sale of Lube otl & Marine Gas oil imported with

reference to Bill of Entry No. 8426222 dated 12th October 20 1 8 b as follottts:

\
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Taxable Volue

/Rs.i

3 4

2,28,800 4 t,184 2,69,984

6,48,800 1,16,784 65,584

The Customs Department had taken the following Assessable Value and had

charged Custom,s DutA on Lube Oil & Marine Gas Oil in the Bill of Entrg No.

8426222 dated 12th October 2O18 and the totol ualue of sale of sach oils has

resulted into difference to M/ s KPG ENTERPRISE RECyCERS LLP, for which

computation giuen in the table belou is duty uertlied bg us.

Description
of goods

QuantitV
imported

l 2 .l '1

Lube Oil 8,800 29, t 4,771 1,45,739 26,66,084

Maine Gas
oil

5,600 3,O4,129 t 5,207 I,521

Total I4,400 32,18,900 ),60,946 16,O95 33,95,941 6,4a,800 27,47, t41

n.s-sessabie

VaLue(Rs.)

Customs
DUA paid
fRs.l

Social
Welfar<z

Surcharge

Total of
CoLumns
(Rs.)13+4 t5)

Tot tl of
saies
(Taxable
VaLue)lRs. )

Dilfetence

l/s@les
Value
Cusloms
Valuotion)
(Rs.)17 6)

6

t4,574 30,75,O84 4.20.000

2,28,840 92,057

4.12 The Chartered Accountant/appellant has not submitted any documents

to substantiate that the incidence of duty claimed as refund has not been passed

on by him to any other person. Further, I also find that the Bill of Entry was filed

during the year 2018-19 and the certihcate has failed to give any reasonable

certificate regarding carrying forward of thc amount till thc ycar the Appellant

rcfund application. The Appellant has also failcd to givcn any evidence

ting the fact that there was no unjust enrichment on the part of the

ant during the Financial year 2024-25 as the refund was filed on 2024-
I

e C.A. has in the said Certificate made a bald statemcnt that the incidence

customs duty claimed as refund has not been passed on to any other person

without any supporting documents. Therefore, the CA Certificate produced in

this caselwithout supporting documents cannot be considered for discharging

the burden of unjust enrichment. Further, I also find that the certificate clearly

does not mention how much amount is reccivable from the Customs Department

as refund therefore there is total lack of clarity with regards to the certificate

20,8573,

a \I
,t

I

Desciptian of

Goods

Quantifu Sold

(Litres)

GS? Collected

lRs i

Total

Value

(3+4)

Inuoice

/Rs /

I 2 5

Lube Oil 8,800 4,20,OOO 75,600 4,95,600

Maine Gas Oil 5,600

Total 14,400
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4.13 It is further observed that the Chartered Accountant's Certificate alone is

not the conclusive proof of having not passed on the incidence of duty to the

customers. A certificate ofChartered Accountant is just a corroborative evidence

only as hetd by the Honble High Court in the case of Commr. of C. EX.,

Aurangabad Versus Toyota Kirloskar Motors Ltd [2010 (256) E.L.T. 216 (Kar.)].

The Honble High Court's view was not disturbed by the Honble Supreme Court

vide 
f 
20 1 | (27 4l E.L.'|. 32 1 (S.C.)1. Further, in a number of decisions, it has been

held that Chartered Accountant's certificates alone is not a sufficient evidence to

discharge the burden cast upon the appellant to prove that incidence of duty has

not been passed on to the customers. Further, it is the 'incidence of duty' and

not the duty as such which is required to be shown to have not been passed on

from the sale record, balance sheets and other related documents. In this regard,

I rely upon the following case laws:

(i)

(ii)

(iii)

(ir)

(v)

Shoppers Sl.op Ltd. - 2018 (8) G.S.T.l,. 47(Mad.)

BPL Ltd. 20rO 1259) E.l,.T. 526 (Mad.)

Crompton Greaves Ltd. - 2O1l (22) S.T.R. 38o(1'ri. - Mum.)

UOI v. Solar Pesticidcs Pvt. Ltd. reported in [200O (1 16) E.L.T.

401 (s.c.)l

M/s Ispat [ndustries Ltd Vs Commissioner of Customs (Mumbai)

12o15- TrOr- 6l4 CTTSTAT MUMI.

4. 14 Further thc I'lonblc Supre me Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2O05 (181) ELT 328 (SC)] has

held that before claiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Hon'blc Supreme Court in

the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 40

(SC)] has held that "the expression "incidence of such dutg" in relation

being passed on to another person u.tould take it ulithin its ambit not onla

passing of the dutg directlg to onother person but also cases where it is p

\r

on indirectly". The burdt:n of proof is on the appellant to establish tha

had not passed on the incidence of duty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

4.15. The Appellant in the present appeal has cited the judgment of Honble

CESTAT in the case of M/s Dynamic Ship Recyclers hrt. Ltd. The Tribunal in

its order No. 10875-1 1017 12025 dated 04. ll.2025 has held as under:-

Uid^,^xi"t6-rL
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" 13. Considered. Thi.s court frnds force in the releuance of case law ctted bg the

appellant. In the peculiar situation of this case when the goods haue been

euenfuallg sold at prbe far less than the assessed ualues of the goods. This

Court particularlg Jinds that this matter is couered by 2015 (347) ELT 637 gn'

Del.) in the matter o/ Buslness Ouerseas Corporation Vs. C.C.E (lmport and

General) Neut Delhi wherein by majority uieut it u.tas held that the goods

tmported and sold at a loss that i.s when cost pice u.)as more than the sale price

during the peiod in dispute and same fact was certified by Chartered

Accountant. The importer ha.s dulg discharged burden of proof bg producing

Chartered Accountant's Certificote, burden shifted to reuenue to proue recouerA

of extra cost from the Customers bg producing more euidence. Reuenue has

failed to aduance any euidence to rebut Chartered Accountant's Certtfbate.

13.2 This Court finds that in instant case not only Chortered Accountant

Certijlcate i,s on record certifuing the fact of not possing on the dutg but al.so

ditionally factum of selling below cost is also on record uhich has also been

into consideration bg uoious judiciol rulings cited by the appellants as

to hotd that thb fact is enough to rebut the presumption of dutg houing

a^ssed.

. In uiew of the forgoing, it is clear that the appe llant haue produced enough

euidence to indicate that the bor of unjust-enichment i.s not applicable to them

and to the contrary department hc.s not brought any tangible euidence to

discharge the onus shifted on it. In uietu of the foregoing, appeals are allouLable.

Same are allowed with consequentiol relief.

15. Appeab allowed with consequential relief."

4.16 On perusal of the above judgment it can be deduced that the Tribunal

has categorically mentioned that the appellant has produced enough evidence

to indicate that the bar of unjust-enrichment is not applicable to them.

b

ew

\,1

t
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13.1 This Court finds that the situation is no different in thi's case. Therefore, the

majoitg uiew of the case (cited supra) shall applg to the facts and circumstance

of thb case also. And once the Chartered Accountant Certificate hos certified an

aspect the onus shift on the department. Similar uieu-t also emerges from the

decision of 2OO6 (202) ELT a)a @ad) in the matter of Commissioner Central

Excise Vs. Flow Tech Pouter as qlso in the matters in 2O17 (357) ELT 1041 [n.-
Ahd.) of Equinox Solutions Ltd Vs. CCE Ahmedabad, as utell as in 2013 (290)

DLT 386 [n. Ahd.) in the matter of Interplex India Put Ltd Vs. CC Ahm.edabad.

Thb Bench ho's taken a uiew that euen production of Chartered Accountant

Certtjlcate shifts the onus to the department,
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Further, the appellant also produced evidence indicating the fact that they

have sold the goods below the cost of the goods before the Tribunal. Thus, I

find that the judgment of the Tribunal is not universally applicable in all

similar cases.

4.17 I also find that in the present case the submission made by the Appellant

do not fulfil1 the criteria set by the Tribunal in deciding the issue of unjust

enrichment in favour of the Appellant. The issue of selling the goods lesser

than the cost price is also not well established by the Appellant and the C'A'

certificate submitted by the Appellant is devoid of proper findings in view of

Board Circuiar dated 07 l2OO8 dated 28.05.2008.

4. 18 From the above, I am of the considered view that the burden of proof lies

on the appellant to demonstrate that the incidence of duty has not been passed

on to the buyer or end customer. In this regard, the Chartered Accountant's

certificate, is not sufficient by itselfto discharge this burden. Such a certificate

is merely corroborative in nature and must be supported by documents and

records which are duly prescribed by the ICAI. These documents must be

diligently and duly enlisted so the same may be referred to. In view of the

failure to provide sufficient evidence to overcome the bar of unjust enrichment,

I am ofthe considered opinion that the appellant has not made out a case for

refund. Accordingly, the appeal filed by the appellant is liable to be rejected.

e is upheld. The appeal fi1ed by the appellant is disallowedt
qr

t
lr
lb I

$i l+'01'D1t.
Cro r (Vishwajeet Singh)

Commissioner (Appeals),
Customs, Ahmedabad

Date:....O7.2026F. No. S/49-466lCUS/.JMN 12024-25

By Registered post A.D

M/s K.P.G. Enterprise Recyclers LLP, Plot No. 91/M, Ship Recycling Yard,

Sosiya, District, Bhavnagar.

t

Copy to,

1. The Chief Commissioner of Customs, Gujarat, Custom
Ahmedabad. (email: ccoahm-guj(zlnic. in ).

2. The Commissioner, Custorns (Prev), Jamnagar.
3. The Deputy/Assistant Cornmissioner, Custom Division,

Bhavnagar.
4. Guard File

House,

Alang,
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5. In view of the above, I do not find any infirmity with the impugned order and


