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78 vfd 39 @fd & foft Swa & fow qua A § ot @ Res am %

' This copy is gra_u;ted free of cost for the _p-riétc use of the person to whom it

| Under Section 129 DD(I) of the Customs Act, 1962 [:as amended), in respeét_

| (Revision Application),

is issued.

Aarges AU 1962 @Y URT 120 S & (1) @y ENRE) F =
frafafaa afml & amel & ey § o afda 39 ey @ o &)
HTEd HEgH HYal gl d 39 AW I Wity @ aE ¥ 3 WA & AR
IR ufua/dged afeag (emde wxnue, faw womay, (e faum) 99e
arf, 98 RReeht &) gadlemr smew wega &7 9@ ¢.

of the following categories of cases, any person aggrieved by this order can
prefer a Revision Application to The Additional Secretary/Joint Secretary
Ministry of Finance, (Department of Revenue)
Parliament Street, Delhi within 3 months from the date of
communication of the order.

frafafes safRa smer/order 'rclatmg' to :
N & wu A e Big A@.

New

.(—‘ﬁ(

(@
(&

(b)

{— — —— e z
‘any goods loaded in a conveyance for importation into India, but which are

‘any goods 1mpo rted

mﬁmmﬂ%gﬁnﬂmﬁmméﬁmmﬁw%m
WH R IaR 9 ¢ ATd 41 39 T VEF W IaR 9+ & fow e
WA IR 9 &4 UR 1 39 Tl T W IR T HTd Bt /4= 7 rofda
AT & &H 8.

not unloaded at their place of destination in India or so much of the quantity

‘of such goods as has not been unloaded at any such destination if goods |
‘'unloaded at such destination are short of the quantity required to be
‘unloaded at that destination.

(T (

(o)

3

|

.3 |gAfieur aMdes UF §d fgmEel # faffer wReu A uRgd

e HRUFTW, 1962 F AW X TUT IWF U AW MU g &
dgd Y[ed argRil @I Sferaf.

Payment of drawback as provided inEhapté?X of Customs Act, 1962 and
the rules made thereunder.
AT B

ﬁﬁmwﬁmaﬁmmw%muﬁvmﬁw
i e e ; | =

The revision application should be in such form and shall be verified in such
manner as may be specified in the relevant rules and should be accornpajgle‘c}‘
by : Y |

@ g =Ty,

@ B B g 1570 B 7 W6 e 1 F o Feifed oy e om

9 IR B 4 vl R oe vfy d va 3 @ amren gew R

|
—

(a) |

@

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one |
copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

| WG GRIAE & JaT WY e HIeW B 4 wiodi, afe g

B
ML el
@]

4 copies of the Order-in- Original, in addition to relevant documents, if any

| gfemr & g omdew @Y 4 wfomi

4 copies of the Appll(‘atlon for Rewsmn
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ARG 3T GRR B b [ AHIYed SATUFIGH, 1962 (@UT WMa) |
fruffta ot o o ilg, B, gvs, o=t ok fafay wet & <fid & a9 aman @
T ¥. 200/-(FUT 31 " AH)TT %.1000/-(FIT TP gAR ATF ), oar i e g, )
gra fRId Yira= & wATS ae &.3R.6 B gt wieat. afe e, 7 ma &,
TAT 7T &8 B A R FUY TS ARG 1 I HH g1 dl 08 B & ¥
¥.200/- 3R e v ar@ A 3ifrs 8 af B & U | $.1000/-

(d)

(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 |
(as amended) for filing a Revision Application. If the amount of duty and
| interest demanded, fine or penalty levied is one lakh rupees or less, fees as
Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

4.

W . 2 & It gfua Amal & amEr o "HaEl & W H gig By
mﬁwa@mﬁmwmﬁaﬁémeﬁﬁwlgez‘
@ URT 129 T (1) & I »id @ .v.-3 § JwRes, sl 3G JYew
IR Fa1 &Y e ftrevyr & gy Fufafad ud w sfid & 9d &

In respect of cases other than these mentioned under item 2 above, any ‘
| person aggrieved by this order can file an appeal under Section 129 A(1) of

the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :

drarge®, $4ld 3dE Yo d ¥al | Customs, Excise & Service Tax
¢ oiferg sifdewur, ofieht &5ty Uis | Appellate Tribunal, West Zonal

Bench

T8 Hiold, wgHIEl Had, fAee | 274 Floor, Bahumali Bhavan,

fRYTETR qd, 3{gRal W—| Nr.Girdhar Nagar Bridge, Asarwa,
380016 Ahmedabad-380 016

HaTeed HIUFTH, 1962 B URT 129 T (6) & i, damgres fufgm,
1962 @ URT 129 € (1) & e orfild & iy FPufafes oo dau gF

a1feg-

| or less, one thousand rupees;

Under Section 129 A (6) of the Customs Act, 1962 an appeél'uhacr Section |
129 A (1) of the Customs Act, 1962 shall be accompanied by a fee of -

T orfte @ TR AE § ol e AAIes AU gRT AT T [ew |

R S dYT @7 AT 8 P IBH Ul 9@ FUT 7 IS HH Bl al
BYR JUT. |

where the amount of duty and interest demanded and peflalty levied by anyq
officer of Customs in the case to which the appeal relates is five lakh rupees

ita & wafa AFa § ogi et dHAee AfUerRl gR1 A 14T Yob |
AR I YT AT AT &8 B IPH Ul 9@ wuU ¥ e g dfes
¥l UEN 9@ § fte T @ @l Ui gWR ¥Ug ‘

(b)

where the amount c?auty and interest demanded and pg:nz_a.lty levied by any |
officer of Customs in the case to which the appeal relates is more than |
five lakh rupees but not exceeding fifty lakh rupees, five thousand rupees ; |

e | wafa ama # ogi et darges fistt grRT wivm mar Yo |
R TS YT &A1 4T &8 P! IBH U9 o w9 4fUs g o

Q¥ BVR »UT.
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(c)

\ o

| where the amount of duty and interest demanded and penalty levied by any
officer of Customs in the case to which the appeal relates is more than fifty
lakh rupees, ten thousand rupees

| 59 aew & fovg ifiawor & WA, T TTT Yoo & %10 el B W, Sl Yoob T T
e Ud 48 faarg A €, a1 88 & %10 Hal & W, gl Had o8 fdarg & §, ardier war
| ST |

1

Td)

An appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or
' penalty, where penalty alone is in dispute.

6. I HUfTaH & URT 129 (¥) F Sr=ata Srdter MRG0T & HHa GTR UA® 3HTdg

UF- () Ad TSN & fore oy rarfadl ot gurA & forg ar fesdt era yate= & forw
frg g ardte - - 31T (@) 3dTe U1 3HTdeT U BT FeTa & g qraR 3imde &

Under section 129 (a) of the said Act, cvery application made before the
Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any
other purpose; or

' (b) for restoration of an appeal or an application shall be accompanied by a
fee of five Hundred rupees.

/'-/'ﬂ'\' oy
—— \\{‘\}

,@
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ORDER-IN-APPEAL

1. Brief facts of the case

1.1 M/s K.P.G. Enterprise Recyclers LLP, Plot No. 91/M, Ship Recycling Yard,
Sosiya, District, Bhavnagar. (herein after referred to as the “Appellant for the
sake of brevity) has filed the present appecal against Order-In-Original No.
394 /CUS-REF/2024-25 dated 13.12.2024 (herein after referred to as the
“impugned order”) issued by the Assistant Commissioner, Customs Division,

Bhavnagar (herein after referred to as the “Adjudicating Authority).

1.2 The Appellant had imported a vessel D.V. R-2 for breaking up/ recycling at
Plot No. 113, Ship Recycling Yard Sosiya, P.O. Manar, Bhavnagar and had filed
self-assessed Bill of Entry No. 8426222 dated 12.10.2018 under section 46 of
the Customs Act, 1962.

1.3 There were some dispute with regard to assessment of customs duty of the
Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in Bunker Tanks
inside/ outside the engine room of the vessel. Importer claimed that Fuel and Oil
contained in Bunker Tanks inside/ outside the engine room of the vessel was to
be assessed to duty under CTH 8908 along with the vessel. However, the
Department, was of the view that Fuel and Oil contained in Bunker Tanks were
to be assessed to duty under respective CTH of Chapter 27 and accordingly the
bill of entry was assessed to duty of Rs. 4,20,81,194/-. The respective Bill of

Entry was assessed provisionally for want of original documents.

1.4. Hon'ble CESTAT, Ahmedabad vide its orders A/11792-11851/2022 dated
17.10.2022/01.12.2022 has held that the oil contained in the Bunkers Tanks in
e engine room of the vessel is to be assessed to duty under CTH 8908, along
the vessel coming for breaking up. Further, in adherence to aforesaid order
'ble CESTAT, it has been decided by the Assistant Commissioner, Customs
wgion, Bhavnagar in Final Assessment Order No. 2419265/SBY/2022-23
«fed 12.06.2023 that Bunker Tanks containing oil are to be treated as part of
vessel's machinery and the Oils contained in them are to be classified under CTH
8908 along with the vessel, as covered under para 2(b) of circular no. 37/96-Cus
Dated 03.07.1996. The bill of entry was finally assessed to duty of Rs.
4,20,23,865/- vide Final Assessment Order No. 2419265/SBY/2022-23 dated
12.06.2023 passed by the Assistant Commissioner Customs Division,

Bhavnagar.

1.5 Consequent to Final Assessment Order No. 2419265/SBY/2022-23 dated

12.06.2023 passed by the Assistant Commissioner, Customs Division,

gt S,
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Bhavnagar, the Appellant filed a refund claim of Rs. 57,329 /- under Section 25
of the Customs Act, 1962.

1.6 The Adjudicating Authority observed that the Appellant had failed to prove
the incidence of customs duty has not been passed on to any other person and
this the Adjudicating Authority vide the impugned order sanctioned the refund
of Rs. 41,927 /- in terms of Section 27 of the Customs Act, and credited the same

to Consumer Welfare Fund.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present
appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order of the Assistant
Commissioner by which he has sanctioned the refund of the excess duty paid
and has ordered the same to be credited to the Consumer Welfare Fund on the
ground of unjust enrichment is not tenable in law and is liable to be set aside.
He should have ordered the refund to the credit of appellant instead. In any event
he should have granted proper opportunity of hearing to the appellant. As can
be seen form the impugned order very short notices of personal hearing were
granted. Thus, there is violation of principles of natural justice. Without

prejudice to the aforesaid, appellant urged for the following.

2.2. The Appellant also submitted Certificate from Chartered Accountant
Confirming that the Custom Duty was not passed onto any buyer or third party:-
Certificate issued by Chartered Accountant M/s Jayesh Mehta & Associates
dated 30.1.2025 bearing UDIN 25178329BMICMJS5789, certified that no
Customs Duty was charged or collected form the buyers of Lube Oil & Marine
Gas Oil. The certificate thus confirms that the oil and fuels found in the ship at.

the time of import, on which duty was paid, were not passed onto any buy,%lmt:ir1'HT
/

third party. [3/ &

2.3. The Appellant further submitted that comparison of the Bill of Entryy it{u A
the Sales Invoices of the Appellant would show that the Bunkers were sold "at_a:--' j o
price below the import price/value on which such duty was assessed and
consequently the Appellants have not been able to recover even the cost of the
Bunkers, much less the duty paid thereon: It is evident from the Bill of Entry

and the Appellant's Sales Invoices, that the price at which the Appellant sold the
imported Bunkers is much below the import price/value of the Bunkers on which

the duty was assessed. Therefore, the Appellant has not been able to even recover

the import price of the Bunkers, much less the duty paid thereon. Consequently,

Vichwrefest Sl
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the question of the Appellant having passed on and recovered from the buyers,
the duty paid on the Bunkers does not arise. Clearly, therefore the burden of the
said duty has been borne by the Appellant and has not been passed on to the
buyers. A perusal of the Appellant's Sales Invoices would show that the Appellant
has only recovered the GST payable on the local sales and not the import duty
paid on the Bunkers. Further, this fact has been demonstrated by the chartered

accountant in his certificate supra

2.4 The Appellant further submitted that merely because the duty amount was
debited to expenses in Profit & Loss Account, it does not follow that incidence
thereof was passed on to the buyers, when the price at which the Bunkers were
sold to the buyers, was even less that the import price on which the duty was
assessed. The Appellant further submitted that the Assistant Commissioner has
proceeded on the premise that since the duty paid on the Bunkers was debited
to expenses, it must be considered to have been passed on to the buyers by the
Appellant. The said premise on which the Order of the Assistant Commissioner

i1s based is untenable in law,

2.5. The Appellant further submitted that it is settled law that debit of the duty
amount to expenses, without corresponding addition in the import price to arrive
at the local sale price, means that Appellant has absorbed and borne the said
amounts and it cannot lead to the conclusion that the Appellant has passed on
the incidence thereof. In the present case, not only has the Appellant not added
the duty amount to the import price to arrive at the local sale price, but in fact,

the local sale price is even below the import price on which the duty is assessed.

2.6. The Appellant further submitted that in this case, the issue of unjust

SR (FdlepNchment does not apply, reliance is placed upon the following well settled case
iy i
ey

missioner of Cus., Chennai - 11,
(ii) 2018 (360) ELT A204 (Bom.): Commissioner v/s Tata Motors Ltd.,
(iv)] 2020 (371) ELT 542 (Chan.) Gaurav Enterprises v/s Commissioner of

Customs, Amritsar,

(v) 2022 (60) G.S.T.L. 48 (Del.): Rambagh Palace Hotel Pvt. Ltd. v/s
Commissioner of C. Ex. & GST, Jaipur - 1.

2.7. The Appellant crave leave to add, amend, alter and vary the aforesaid ground

of appeal and submit documents, case laws when required.

O‘SM%T’E':[L
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2.8. In view of the above submissions, the Appellant humbly prayed that the
impugned Order be set aside with consequential relief of refund of differential

duty to the appellant.

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. Shri Rahul
Gajera appeared for personal hearing in virtual mode on 02.07.2026 wherein he
re-iterated written submission filed during the appeal. He also submitted that
the issue is no longer res-integra and is covered by the decision of Hon'ble
Tribunal in the case of M/s. Dynamic Ship Breakers Pvt Ltd — Customs Appeal
No. 10511 of 2025.

4. DISCUSSION AND FINDINGS:

4.1 1 find that the date of the impugned order is 13.12.2024 and the Appellant
in its memorandum submitted that they have received the OIO on 13.12.2024
and they filed appeal on 06.02.2025 therefore, the appeal is filed within the time
period of 60 days prescribed under the provisions of Section 128 of the Customs
Act, 1962,

4.2. 1 find that the matter pertains to the issue of refund thus there is no
question of pre-deposit of 7.5% of duty demanded as prescribed under Section
129E of the Customs Act, 1962.

4.3 The Customs Division Office, Bhavnagar was requested for submission of
comments on the appeal filed by the Appellant vide letter 05.06.2025 but no
comments have been received by this office till date therefore, I am taking up the
issue for decision based on the facts of the case and documentary evidence

available on record.

4.4 1 have carefully gone through the case records, show cause notice/a:zdﬁ;;~\
N \; e
corresponding order passed by the adjudicating authority and the dcfens{;a‘pﬁ'ég‘-\\:\-
oS _.';

forth by the Appellants in their appeal. The following issues arfs;:( =0 \'._ 2}

= Bews )

determination: LGRS ‘*‘l/d?f_,/ /
N -\,-T_" Y/

x -~

i) Whether the Appellant is eligible for refund of Rs. 41,927 /- by directly -
crediting it to their bank account instead of crediting the same to

Consumer Welfare Fund.

4.5 It is observed that the appellant had imported vessel for breaking
up/recycling and filed Bill of Entry No. 8426222 dated 12.10.2018 under Section

46 of the Customs Act. 1962. There was dispute in respect of classification of

el St
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Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub 0il), which was settled by the Hon'ble
CESTAT, Ahmedabad, vide its Orders A/11792-11851/2022, dated
17.10.2022/01.12.2022 wherein it was held that the oil contained in the
Bunkers Tanks in the engine room of the vessel is to be assessed to duty under
CTH 8908, along with the vessel for breaking up. The Bills of Entry were assessed
provisionally. Subsequently, the Bill of Entry was finally assessed vide Final
Assessment Order No. 2419265/SBY/2022-23 dated 12.06.2023 passed by the
Assistant Commissioner, Customs Division, Bhavnagar. Consequently, the
appellant had filed refund claims along with Certificate dated 30.01.2025 issued
by C. A. Jayesh Mehta & Associates wherein it is stated that the Appellant had
not charged and /or collected Customs Duty form the buyers of Lube Oil &

Marine gas Qil in respect of Customs Duty paid.

4.6 The adjudicating authority on scrutiny of the refund claims observed that
the Appellant has submitted C.A. Certificate which neither disclosed the details
of supporting documents on the basis of which such certificate was issued not
financial records viz. copy of Audited Balance Sheet etc. had been provided. In
this connection it is observed that the Board in its Circular No. 07/2008 dated
28.05.2008 has stressed upon the need to go through the details of audited
Balance Sheet and other related financial records, certificate of CA etc., which
are relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the doctrine of
unjust enrichment. The findings of the adjudicating authority in the impugned

order is as under:

7.1 I have gone through the case law and Circular cited by the claimant. I find
that the case law and Circular are not relevant in the issue as far as clause of

unjust enrichment is concerned I find that when the element of any duty paid on

any goods is debited to Purchase Account which is forming part of the Profit & Loss

a 0y ; : Zyesl .
3 nt, as a cardinal accounting principles, then the said element of duty
es a part of the cost of the goods. As such, whenever such goods are sold at

stage to the buyers/customers, the Sales Price fetched for such goods is

20 fidered as inclusive of the element of duty paid thereon such goods,
accordingly, here in the case it is observed that the incidence of Customs duty paid
at the time of import of goods is passed on to the buyers/ customers at the time of
its sales in the form of Sales Price. In fact, statutory provision of Section 28C
provides for indication of amount of duty paid in all the documents relating to
assessment, sales invoice, and other like documents, the amount of such duty
which will form part of the price at which such goods are to be sold, which is not
done by the claimant in the instant case. Once the amount of Customs duty paid

is debited as cost to purchase under Profit & Loss and non-fulfillment of obligatory
' cefsivil
Uslarefes220 >
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condition of Section 28C would be sufficient enough to conclude that Sales Price of
the goods bear entire Customs duty paid on such goods. Under such
circumstances, the grant of refund of Customs Duty would tantamount to receipt
of refund of customs duty from customers as well as exchequer, which will get the
claimant unjustly enriched. [Reliance placed on the Final Order No. A/30122-
30123/2023 dated 1.6.2023 passed by the Hyderabad Bench of CESTAT in
Departmental Appeals No. 30010-11/2023 in case of Sachdev Overseas Fitness
Pvt Ltd & Nityasach Fitness Put Ltd.]

7.2 The claimant also failed to produce C.A. certificate in the format provided to
them vide this office letter dated 11.11.2024, 19.11.2024, 26.11.2024 &
06.12.2024 along with financial records viz. copy of Audit Balance Sheet, Sales
Invoices etc. This implied that the duty paid was shown as expenditure and
formed part of Profit and loss account of the claimant. Therefore, as a settled
position in law that where the claimant has itself treated the refund amount due
as expenditure and not as "claims receivable’, the claimant cannot be said to have
passed the test of unjust enrichment. Thus the claimant having failed to prove that
incidence of customs duty has not been passed on to any other person, the amount
of refund instead of being paid to them is liable to be credited to the Consumer

Welfare Fund.”

4.7 Accordingly, the adjudicating authority has sanctioned the refund claim of
Rs 41,927/~ in terms of Section 27 of the Customs Act, 1962 and credited the

same to the consumer welfare fund vide the impugned order.

4.8 I have perused the relevant Section 27 (1A) and 27 (2) of the Customs Act,

1962 and same is reproduced as under:

(1A) The application under sub-section (1) shall be accompanied by such
documentary or other evidence (including the documents referred to in
section 28C) as the applicant may furnish to establish that the amount @f

duty or interest in relation to which such refund is claimed was coll &

from, or paid by him and the incidence of such duty or interest, haiéw:rﬂ)wp ke

been passed on by him to any other person. ‘J- f-’.,lfr ,' :
t' Pe f

/ o+
(2} If, on receipt of any such application, the [Assistant Commf.sszon\"ifvi e ;w

Customs or Deputy Commissioner of Customs] is satisfied that the whole
or any part of the [duty and interest, if any, paid on such duty] paid by the
applicant is refundable, he may make an order accordingly and the amount
so determined shall be credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such duty/
as determined by the [Assistant Commissioner of Customs or Deputy
Commissioner of Customs] under the foregoing provisions of this sub-
section shall, instead of being credited to the Fund, be paid to the applicant,

if such amount is relatable to - il
(
“;cb,mﬁi‘@-’
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(a) the [duty and interest, if any, paid on such duty] paid by the
importer, [or the exporter, as the case may be] if he had not passed on the
incidence of such [duty and interest, if any, paid on such duty] to any other
person;

(b) the [duty and interest, if any, paid on such duty] on imports made
by an individual for his personal use;

(c) the [duty and interest, if any, paid on such duty] borne by the
buyer, if he had not passed on the incidence of such [duty and interest, if
any, paid on such duty/ to any other person;

(d) the export duty as specified in section 26;
(e) drawback of duty payable under sections 74 and 75;

(f) the [duty and interest, if any, paid on such duty| borne by any other
such class of applicants as the Central Government may, by notification in
the Official Gazette, specify:

[lg) the duty paid in excess by the importer before an order permitting
clearance of goods for home consumption is made where —

(i) such excess payment of duty is evident from the bill of entry in the
case of self-assessed bill of entry; or

(ii) the duty actually payable is reflected in the reassessed bill of entry
in the case of reassessment:|

Provided further that no notification under clause (f) of the first proviso
shall be issued unless in the opinion of the Central Government the
incidence of [duty and interest, if any, paid on such duty| has not been
passed on by the persons concerned to any other person.
4.9 1 have also perused Section 28 D of the Customs Act, 1962 and same is
reproduced as under:
- ‘SECTION 28D. Presumption that incidence of duty has been passed on to
e buyer. — Every person who has paid the duty on any goods under this
Abt shall, unless the contrary is proved by him, be deemed to have passed

W@- on the full incidence of such duty to the buyer of such goods.”

From plain reading of the above legal provisions, it is clear that the appellant
was required to submit documentary evidence to establish that the amount of
duty in relation to which the refund is claimed was paid by him and the incidence
of the duty has not been passed on by him to any other person. As per Section
28D of the Customs Act, 1962, the burden of proof is on the appellant to
establish that they had not passed on the incidence of duty paid. Thus, until and
unless the appellant satisfies with the relevant documents, indicating the fact

that it has paid the duty and the same has not been passed on to the customers,

( /9 ¢
U“Mafic'j’“
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such a claim cannot be accepted. Therefore, until the contrary is proved, there
is a presumption provided under the statute that the duty has been passed on

to the buyer.

4.10 It is undisputed that the goods in question have been sold to buyers and
the transactions are shown as part of Profit and Loss Account. Further, it is
observed that the appellant had submitted Certificate issued by C.A. Jayesh
Mehta & Associates wherein it is stated that the incidence of Custom Duty paid
on bunker (oil and fuels) has not been passed on to the buyer of the goods or
any other person. The CA certificate submitted by the appellant neither disclosed
the details of the supporting documents on the basis of which such certificate
was issued nor financial records viz. copy of Audited Balance Sheet, Sales
Invoices etc. As per the Board Circular No. 07 /2008 dated 28.05.2008 wherein
it has been stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, certificate of CA etc., to verify as to
whether the burden of duty and interest as the case may be, has not been passed
on to any other person as for the doctrine of unjust enrichment. I also find that
the certificate submitted by the Appellant has not certified the amount of
Customs Duty receivable from the Department and this lacking a basis

requirement for claiming refund.

4.11 The details of Certificate dated 30.01.2025 issued by C.A. M/s Jayesh

Mehta & Associates submitted along with appeal is as under:

“We M/s. Jayesh Mehta & Associates, Chartered Accountants, have duly verified
the financial accounts of M/s. KPG ENTERPRISE RECYCLERS LLP (Earlier KPG
ENTERPRISES) (PAN: AADFK2216K, IEC No. 0398069557) (herein after referred
as "the LLP") having office at B-102, Leela Efcee, Besides Aksharwadi Temple,
Waghawadi Road, Bhavnagar 364002 & works at Plot No. 91/M, Ship Recyc}eﬂg avey e

———

=

Yard, Sosiya, District: Bhavnagar for the financial year ended on 31st March”@;! 9y, N
and have checked their books of accounts including sales invoices & the rfeeﬁrctsn\ ? )
of vessel DV R2, IGM No. 2206338 dated 11th October 2018 imported fo‘x sh;p ”; ;{z—_
breaking vide Bill of Entry No. 8426222 dated 12th October 2018 and on the baswj o /
of verification of the sales invoices with reference to Bill of Entry, it is certified that
no Custom Duty has been charged and / or collected from the buyers of Lube Oil

& Marine Gas Oil in respect of Customs paid.

Further details with regard to sale of Lube Oil & Marine Gas Oil imported with
reference to Bill of Entry No. 8426222 dated 12th October 2018 is as follows:

L ASu\
\\W
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Description  of | Quantity Sold | Taxable Value | GST Collected | Total  Invoice
Goods (Litres) (Rs.) (Rs.) Value (Rs.)
(3+4)

1 2 g 4 5
Lube Oil 8,800 4,20,000 75,600 4,95,600
Marine Gas Oil | 5,600 2,28,800 41,184 2,69,984

|
Total 14,400 6,48,800 1,16,784 765584 |
— |

The Customs Department had taken the following Assessable Value and had
charged Customs Duty on Lube Oil & Marine Gas Oil in the Bill of Entry No.
8426222 dated 12t October 2018 and the total value of sale of such oils has
resulted into difference to M/s KPG ENTERPRISE RECYCERS LLP, for which

computation given in the table below is duty verified by us.

Description | Quantity Assessable i Customs ‘ Social Total of | Total  of | Difference |
of goods imported Value(Rs.) Duty pad | Welfare Columns Sales (Sales |
(Rs.) Surcharge (Rs,) (3+4+5) | (Taxable Value
(Rs.) Value)(Rs.) Customs
Valuation)
(Rs.) (7-6)

1 2 3 4 5 -8 7 8 _E
Lube Ol 8,800 29,14,771 | 1,45,739 14.574 30.75.084 | 4.20.000 26,66,084 |
Marine Gas | 5,600 3,04,129 15,207 1,521 3,20,857 . 2,28,805 92,057 |
il

|
Total 14,400 32,18,900 1,60,946 16,095 33,95,941 | 6,48,800 1_27,4?.141

4.12 The Chartered Accountant/appellant has not submitted any documents
to substantiate that the incidence of duty claimed as refund has not been passed
on by him to any other person. Further, [ also find that the Bill of Entry was filed
during the year 2018-19 and the certificate has failed to give any reasonable
certificate regarding carrying forward of the amount till the year the Appellant
refund application. The Appellant has also failed to given any evidence
ting the fact that there was no unjust enrichment on the part of the
lant during the Financial year 2024-25 as the refund was filed on 2024-
he C.A. has in the said Certificate made a bald statement that the incidence
f customs duty claimed as refund has not been passed on to any other person
without any supporting documents. Therefore, the CA Certificate produced in
this casgwithout supporting documents cannot be considered for discharging
the burden of unjust enrichment. Further, [ also find that the certificate clearly
does not mention how much amount is receivable from the Customs Department
as refund therefore there is total lack of clarity with regards to the certificate

issued by the Chartered Accountant. l

g\
& “‘\
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4.13 It is further observed that the Chartered Accountant’s Certificate alone is
not the conclusive proof of having not passed on the incidence of duty to the
customers. A certificate of Chartered Accountant is just a corroborative evidence
only as held by the Honble High Court in the case of Commr. of C. EX,,
Aurangabad Versus Toyota Kirloskar Motors Ltd (2010 (256) E.L.T. 216 (Kar.)].
The Hon ble High Court’s view was not disturbed by the Hon ble Supreme Court
vide [2011 (274) E.L.T. 321 (S.C.)]. Further, in a number of decisions, it has been
held that Chartered Accountant's certificates alone is not a sufficient evidence to
discharge the burden cast upon the appellant to prove that incidence of duty has
not been passed on to the customers. Further, it is the ‘incidence of duty’ and
not the duty as such which is required to be shown to have not been passed on
from the sale record, balance sheets and other related documents. In this regard,

I rely upon the following case laws:

(i) Shoppers Stop Ltd. - 2018 (8) G.8.T.L. 47(Mad.)

(i) BPL Ltd. - 2010 (259) E.L.T. 526 (Mad.)

(iii) Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum.)

(iv) UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T.
401(S.C.)|

(v) M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)
—[2015- TIOL-614-CESTAT-MUM]|.

4.14 Further the Hon'’ble Supreme Court in the case of Sahakari Khand Udyog
Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has
held that before claiming a relief of refund, it is necessary for the appellant to
show that he has paid the amount for which relief is sought and he has not
passed on the burden on consumers. Further, the Hon’ble Supreme Court in
the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401~

(SC)| has held that “the expression “incidence of such duty” in relation to ﬁ;

| &7
being passed on to another person would take it within its ambit not only ‘tJ'{e %

passing of the duty directly to another person but also cases where it is passed

on indirectly”. The burden of proof is on the appellant to establish that they\ o

had not passed on the incidence of duty paid. Therefore, until the contrary is
proved, there is a presumption provided under the statute that the duty has
been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

4.15. The Appellant in the present appeal has cited the judgment of Hon’ble
CESTAT in the case of M/s Dynamic Ship Recyclers Pvt. Ltd. The Tribunal in
its order No. 10875-11017/2025 dated 04.11.2025 has held as under:-

Ywoofee St
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“13. Considered. This court finds force in the relevance of case law cited by the
appellant. In the peculiar situation of this case when the goods have been
eventually sold at price far less than the assessed values of the goods. This
Court particularly finds that this matter is covered by 2015 (347) ELT 637 (Tri-
Del.) in the matter of Business QOverseas Corporation Vs. C.C.E (Import and
General) New Delhi wherein by majority view it was held that the goods
imported and sold at a loss that is when cost price was more than the sale price
during the period in dispute and same fact was certified by Chartered
Accountant. The importer has duly discharged burden of proof by producing
Chartered Accountant's Certificate, burden shifted to revenue to prove recovery
of extra cost from the Customers by producing more evidence. Revenue has

failed to advance any evidence to rebut Chartered Accountant's Certificate.

13.1 This Court finds that the situation is no different in this case. Therefore, the
majority view of the case (cited supra) shall apply to the facts and circumstance
of this case also. And once the Chartered Accountant Certificate has certified an
aspect the onus shift on the department. Similar view also emerges from the
decision of 2006 (202) ELT 404 (Mad) in the matter of Commissioner Central
Excise Vs. Flow Tech Power as also in the matters in 2017 (357) ELT 1041 (Tri.-
Ahd.) of Equinox Solutions Ltd Vs. CCE Ahmedabad, as well as in 2013 (290)
ELT 386 (Tri. Ahd.) in the matter of Interplex India Pvt Ltd Vs. CC Ahmedabad.
This Bench has taken a view that even production of Chartered Accountant

Certificate shifts the onus to the department.

13.2 This Court finds that in instant case not only Chartered Accountant

Certificate is on record certifying the fact of not passing on the duty but also

et

evidence to indicate that the bar of unjust-enrichment is not applicable to them

. In view of the forgoing, it is clear that the appellant have produced enough

and to the contrary department has not brought any tangible evidence to
discharge the onus shifted on it. In view of the foregoing, appeals are allowable.

Same are allowed with consequential relief.
15. Appeals allowed with consequential relief.”

4.16 On perusal of the above judgment it can be deduced that the Tribunal
has categorically mentioned that the appellant has produced enough evidence

to indicate that the bar of unjust-enrichment is not applicable to them.

Wizl —
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Further, the appellant also produced evidence indicating the fact that they
have sold the goods below the cost of the goods before the Tribunal. Thus, I
find that the judgment of the Tribunal is not universally applicable in all

similar cases.

4.17 1 also find that in the present case the submission made by the Appellant
do not fulfill the criteria set by the Tribunal in deciding the issue of unjust
enrichment in favour of the Appellant. The issue of selling the goods lesser
than the cost price is also not well established by the Appellant and the C.A.
certificate submitted by the Appellant is devoid of proper findings in view of

Board Circular dated 07 /2008 dated 28.05.2008.

4.18 From the above, | am of the considered view that the burden of proof lies
on the appellant to demonstrate that the incidence of duty has not been passed
on to the buyer or end customer. In this regard, the Chartered Accountant’s
certificate, is not sufficient by itself to discharge this burden. Such a certificate
is merely corroborative in nature and must be supported by documents and
records which are duly prescribed by the ICAI. These documents must be
diligently and duly enlisted so the same may be referred to. In view of the
failure to provide sufficient evidence to overcome the bar of unjust enrichment,
I am of the considered opinion that the appellant has not made out a case for

refund. Accordingly, the appeal filed by the appellant is liable to be rejected.

5. In view of the above, I do not find any infirmity with the impugned order and

me is upheld. The appeal filed by the appellant is disallowed.

(Vishwajeet Singh)
Commissioner (Appeals),

Customs, Ahmedabad
F. No. §/49-466/CUS/JMN/2024-25 Date: ....07.2026

By Registered post A.D

M/s K.P.G. Enterprise Recyclers LLP, Plot No. 91/M, Ship Recycling Yard,
Sosiya, District, Bhavnagar.

Copy to,

1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-guj@nic.in ).

2. The Commissioner, Customs (Prev), Jamnagar.

3. The Deputy/Assistant Commissioner, Custom Division, Alang,
Bhavnagar.

4. Guard File
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