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Under Section 129 DD(i) of the Customs Act,

following categories of cases, any person aggri

Application to The Additional Secretary/Joint
Finance, (Department of Revenue) Parliament

1962 (as amended), in resPect of the

eved by this order can prefer a Revision

Secretary (Revision Application), Ministry of

Street, New Delhi within 3 months from the

d.ate of communication of the order

/Order relating to :

(6,)

any goods imported on baggage(a)

(s)

(b)

the quantity required to be unloaded at that destination

sr+f}rdcr(*t3{r{T{rdrtqr+bfrS

for dehich on ut adnloub trtao oti lnn ottmded anan S oa pv good
h hAS noast t fo uS Cum hc fo then adi Sor on quan voe df Se tionatiacp

{tna on Sare ohortad t d se tSd nlu ao edttina on f oota uS hC ed Snu o da deeneb

s-ffd

, t962

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder

3

The revision application should be in such form

may be specified in the relevant rules and shoul
and shall be verified in such manner as

d be accompanied bY :

4168 o71
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(tr'

4 copies of this order, bearing Court Fee Stamp of paise

prescribed under Schedule 1 item 6 of the Court Fee Act
fifty onty in one copy as

,1870.
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(b) 4 copies of the Order-in-Original, in addition to relevant documents, if aly
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4 copies of the Application for Revision

, 1962
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Under Section L29 A(6]'of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(tf'
)

(a) where the amount oI duty arld interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh mpees or less, one thousand
rupees;

(GI

) qltrf,$Tr{€qq

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(rr)

oqq-qr*rercaFqCfu tf frs-ffi ;<TtrgT{FrIg.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
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(d) An appeal against this order shall lie before the Tribuna.l on payment of loo/o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

6 amsrlqlMum 12e (g) tsrafa@- ro,t
n-6 otftd:-.vqEr
rslsrfteqr@@.
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

\\I for restoration of an appeal or an application shall be accompanied by a fee of five

Q$dred rupees.
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ORD R-IN- PEAL

Shri Mohmmadyasar Mohammadmunaf Sipa Resi- 6/10/94, Nava Vas'

Moto Mahollo, Rahimpura, Sidhpur, Patan, 38415 1 . Gujarat (hereinafter

referred to as ,,the appellant") has frled the present appeal in terms of section

128 of the Customs Act, 1962 against Order in Original No'

|73IADC/SRV lO&Al2024-25 dated 03.12.2025 (hereinafter referred to as

"the impugned order") passed by the Additional Commissioner, Customs,

Ahmedabad, (hereinafter referred to as "the adjudicating authority'')'

2. Briefly stated, facts of the case are that on the basis of intelligence

that the appellant was carrying gold in any form, the appellant having Indian

Passport No. 57576481 was intercepted by the officers of Customs, Air

Intelligence Unit (hereinafter referred to as "AIU") on arrival at SVP

International Airport, Ahmedabad arriving from Jeddah by Indigo Airlines

Flight No 6E 76 on 07.O3.2O25. The appellant was questioned by the AIU

officers as to whether he was carrying any contraband goods in person or in

is baggage to which he denied. Thereafter, the AIU offrcers ask the appellant

to pass through the Door Frame Metal Detector (DFMD) Machine, after

removing all metallic objects from his body/clothes, installed near the green

channel in the Arrival Hall of Terminal 2 building. The appellant readily kept

his mobile and purse in a plastic tray and passed through the DFMD

machine. During DFMD, strong beep sound is heard at the lower and upper

part of the metal detector machine indicating that there is some

objectionable / metal item on his body/ clothes' Thereafter, during detailed

frisking of the appellant, it is observed that he is having 01 Gold Kadiwali

Chain concealed in the right pocket of Black pant worn by him.

2.1 The Government Approved Valuer Shri Soni Kartikey Vasantrai, after

testing the said items, vide Certificate No. l74l /2024-25 dated 07.O3.2O25

certified that the 0 1 Gold Kadiwali Chain weighing 133.9 10 grams is having

purity 999.O I 24Kt, having Market Value of Rs. 1 1,93, 1 38 / - and Tariff

as Rs. i0,89,902l-. The value of the gold bar was calculated as

Notification No. 20 12O24-Customs (N.T.) dated 07 .O3.2025 (Exchange Rat

2.2 Accordingly, the said 0 1 Gold Kadiwali Chain having purity of

999.O/24kr recovered from the appellant is attempted to be smuggled to

India with an intent to evade payment of Customs duty which is a clear

violation of the provisions of Customs Acl, 1962. Thus, the AIU officers

having a reasonable belief that the aforesaid 01 Gold Kadiwali Chain is being

attempted to be smuggled by the appellant and is liable for confiscation as

<Jrd-'

\

g-
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Notification No. l2l2O21-Customs (N.T.) dated 28.02.2025 (Goldl

i..q
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per the provisions of customs Act, 1962; hence, the aforesaid 01 GoId
Kadiwali Chain was placed under Seizure Memo dated OZ.O3.2O2S.

2-3 Statement of the appellant was recorded on OT.O3.2O25 under
section 108 of the customs Act,r962, wherein he, inter-a]ia, stated that he
has perused the panchnama dated oz.os.2o2s drawn at Arrivar Hart of
Terminal 2 of SVPI Airport, Ahmedabad and he stated that he has been
present during the entire course of the said panchnama and he agree with
the contents of the said panchnama. on being asked about purchase of o1

Gold Kadiwali chain which was recovered during the panchnama proceeding

on o7.o3.2o25 at svPI Airport, Ahmedabad, he stated that he has carried
01 Gold Kadiwali Chain in the right pocket of Black pant, worn by him, when
he arrived at Terminal-Il of svpl Airport Ahmedabad from Jeddah vide indigo
flight No. 6E-76, on 07.03.2025. He did this to evade pa5rment of customs
duty without declaring the same to the customs and illicitry clear the same
through Green Channel. On being asked about having any bills or
documentary e'ridence in respect of above stated 0 1 Gold Kadiwali chain
found from his possession, he submitted a b r in respect of the 01 Gord

Kadiwali chain which was purchased by his tour operator who handed it
over to him to give it to a person who would collect it from outside the sVpI
Airport. The said 01 Gold Kadiwali chain was purchased from Al Balad
united rrading co, swiss center (2), Jeddah-Gabil St. He further stated that
01 person namely Majidbhai met him in Jeddah and offered to carry the 01

Gold Kadiwali chain for which he booked his return journey ticket free of
cost. He arranged the fund and purchased the said 01 Gold Kadiwali chain
in his name and handed over to him. He doesn't know more details about
the said person namely Majidbhai but he stated that Majidbhai is staying at
Jeddah. Further, he has no details ofthe person to whom it would be handed

over out ofthe Airport, Ahmedabad. He stated that he has never indulged in
y smuggling activity in the past. This is first time when he carried gold toan

n

a. He also stated that he was aware that smuggling of gold without
ent of Customs duty is an offence. He was aware of the concealed gold

e form of 01 Gold Kadiwali chain but he did not make any declarations

this regard to evade the customs dut5r. He has opted for green channel so

that he can attempt to smuggle the gold without payrng customs duty.

2.4 The appellant had attempted to smuggle/improperly import Gold ie.

01 Gold Kadiwali Chain weighing 133.910 grams having puirty 999/24 I<T

which concealed in the right pocket of Black pant worn by him having Market

Value of Rs.l1,93,138 /- arrd Tariff Value as Rs. l},8g,go2/_, with a

deliberate intention to evade the payment of customs duty and fraudulently

circumventing the restrictions and p posed under the Customs

s/ 49 -37 5 / CUS I AHD 12025 -26
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Act 1962 and other allied Acts, Rules and Regulations' The appellant had

knowingly and intentionally smuggled the said gold in the right pocket of

Black pant worn by him on his arrival from Jeddah to SVPI Airport'

Ahmedabad, by Indigo Airlines Flight No 6E-76 on dated 07'03'2025 at

Terminal-2,sVPlAAhmedabadwithanintenttoclearitillicitlytoevade

payment of the Customs duty' Therefore' the improperly imported gold by

the appellant, by way of concealment in the right pocket of Black pant worn

by him and without declaring it to the Customs on arrival in India cannot be

treated as bonafide household goods or personal effects' The appellant has

thus contravened the Foreign Trade Policy 2Ol5-2O and section i 1(1) of the

Foreign Trade (Development and Regulation) Act' 1992 read with Section 3(2)

and 3(3) of the Foreign Trade (Development and Regulation) Act' 1992' as

amended. By not declaring the gold concealed in the right pocket of Black

pant worn by him, the appellant has contravened Section 77 of lhe Customs

Act, 1962 teVd with Regulation

Regulations,2013.

3 of Customs Baggage Declaration

2.5 The improperiy imported/smuggled gold by the appellant' concealed

in the right pocket of Black pant worn by him before arriving from Jeddah

to SVPI Airport, Ahmedabad, by Indigo Airlines Flight No' 6E-76 dated

O7.O3.2O25 at Terminal -2, SVPIA Ahmedabad on O7.O3.2O25, for the

purpose of the smuggling without declaring it to the Customs is thus liable

for confiscation under section 111(d), 111(i) and 111(m) read with Section

2 (221, (331, (39) of the Customs Act, 1962 and further read in conjunction

with Section 1 1(3) of Customs Acl, 1962' The appellant' by the above-

described acts of omission/commission arrd f or abetment has/tlave

rendered themselves liable to penalty under Section 112 of Customs Act'

1962. As per Section 123 of Customs Act 1962, the burden of proving that

the said Gold items totally weighing 133'910 grams which was recovered

puriry 999 l24Kt. having Market Value of Rs' 11,93,138/- andTariffValue

as Rs. 10,89 ,gO2l-, placed under seizure under panchnama proceedings

dated0T.03.2o25andSeizureMemoorderdated0T'03.2025,underthe

provision of Section 111(d). 111(1), 111(1), 111(i), 111(1) and 111(m) of the

Customs Act, 1 962 arrd, for imposition of penalty upon the appellant under

Section 112 of the Customs Act, 1962.

from the right pocker. of Black pant worn by the appellant who arrived ttot .,,, .:

Jeddah to SVPI Airport, Ahmedabad, by Indigo Airlines Flight No 6E-76.

dated07.03.2025atTerminal-2,SVPIAAhmedabador.OT.O3.2025arenot',,,.i,,-t
l'II'"l'"

smuggled goods, is upon the appellant ',.: i '' ' 
,,1

.,

2.6AShowcauseNoticewasissuedtotheappeJlantproposingfor'.ll:i]:-'

confiscation of 01 (io1d Kadiwali Chain weighing 133.910 grams havtng

si49-3 7 5/CUS/AHD I 2025 -26 Page 6 of 28



2.7 The Adjudicating authority, vide the impugned order, has ordered for
absolute conliscation of impugned gold items i.e. 01 Gold Kadiwali chain
weighing 133.910 grams having pun\t 999/24Kt. having Market Value of
Rs. 11,93,138/- and Tariff Value as Rs. 10,89,902/-, placed under seizure

under panchnama proceedings dated 07.o3.2o2s and seizure Memo order
dated, 07.03.2025, under the provision of Section 111(d). 111(1), 111(1),

111U), 111(1) and 111(m) of the Customs Act, 1962. The adjudicating

authority has also imposed penalty of Rs. 3,00,000/- on the appellant under

Section 1 12 (a)(i) and 112(b)(i) of the Customs Act, t962.

3. Being aggrieved with the impugned order, the appellant has filed the

present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on pa5rment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on payment of redemption fine or confiscate the

goods absolutely. The case laws relied upon by the adjudicating

authority are not applicable in the facts and circumstances of the

a

case.

A reading of Paras of the findings of the adjudicating authority clearly

shows that the adjudicatidg Authority was pre-decided to absolutely

confiscate the gold in question, without applylng himself to the

crucial fact that he had a discretion to either permit release of gold

on Redemption fine or absolutely conhscate them only when the

goods were "prohibited". Though not admitting, even if for a moment

it is presumed that the goods in question were prohibited, the Ld.

Adjudicating Authority is required to exercise his discretion and how

such discretion is to be exercised is laid down in the case of

Commissioner of Customs (Air) vs P.Sinnasamy in CMA No.1638 of

2008, before the Hon High Court of Madras decided on 23 August,

2016.

In the instant case it is very clear that the Ld. Adjudicating Authority

started on a wrong premise of the fact that the Appellant in this case

is a smuggler, and that he has concealed the gold in this case, all of

which are erroneous frndings as discussed above. Taking into

consideration these erroneous findings, the Ld. Adjudicating

Authority has got biased and decided that the gold in question should

be absolutely confrscated and penalty imposed.

s I 49 -37 5 I CU S I AHD I 202 5 -26 Page 7 of 28



There are plethora of Judgements both for and against the release of

gold seized in Customs Cases A combined reading of all the cases

with specific reference to the policy/Rules in vogue at the reievant

times, wiil show that depending on circumstances of each case in

hand and the profile of the person involved' the goods in question

may become "Prohibited" which are otherwise not listed in the

prohibited categories. However, despite the goods being prohibited

the same can be released or re-exported in the discretion of the

Adjudicating Authority, which discretion has to be exercised as per

the canons laid down by the Hon' Apex Court as discussed above' In

this connection, following case laws are submitted relied upon by the

appellant: -

(i) Yakub Ibrahim Yousuf 2}ll (263\ ELT-685 (Tri Mum) and

subsequently 20 1 4 -T|OL-27 7-CESTST-MUM'

(ii) ShaikJameel Pasha Vs Govt of India 1997 (91) ELT 277 (AP\;

(iii) V.P. Hamid vs Commissioner of Customs' 1994(7 3IELT 425

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs(Airport) Chennai

2ott 1266) ELT 167 (Mad);

(r) Union of India Vs Dhanak M Ramji 2OO9 (248\ DIJT 127 (Borr,);

upheld by Hon. Supreme Court vide its judgement dated 08-03-2010 
'

reported in 2010 (252\ ELT A102 (SC)

(rri) A.Rajkumari vs CC (Chennai) 2Ol5 (321) ELT 540 (Tri-

Chennai);Thir; case was also affirmed by the Hon' Apex Court vide

2Or5 (321) EI-T A207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the societv at large and release of the same will not cause to the+:l' 
,

society and i1.s import and / or redemption wouid not be danger'0risr, 
. , "' ..'

or detrimentai to health, welfare or morals of the people, in''any'-,L1=",;,' ' ;.

circumstances. 
i, 

,,'. . 
"" 

" '.

There is a catena of cases where the orders of absolute conliscatidn .,.

were successfuliy challenged and gold released either for re-export or

on redemption fine u/s 125 of Customs Act 1962' Some of the

judgements <:an be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219\ ELT 435

2. P.Sinnasw-amy vs CC Chennai 2OO7 (22O\ ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (220) ELT 31 1

4. Krishna Kumari vs CC Chennai 2OO8 (229\ ELT 222'

a
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Following are the list of latest revision authority's orders reried upon by the

3. Order No: 6t/2O2O-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 12612O2O CUS(WZ)/ASRA/MUMBAI,

07.O8.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

DT.

V/S

DT.

v/s

5. Order No: 123-t24l2O2O-CUS(WZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabad v/s
Rajesh Bhimji Panchal.

6. 2019(369) 8.L.T.1677(G.O.I) in c/a Ashok Kumar Verma

7. OrderNo: tO/2Ot9 CUS(WZ)/ASRA/MUMBAI, DT. 3O.Og.2O2t

in c/a FaithimthRaseea Mohammad v/s Commissioner of Customs

CSI Airport Mumbai.

8. Order No. 243 e 244/2022 CUS(WZ)/ASRA/MUMBAT, DT

24.08.2022 in c/a (1) PradipSevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

. Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section 112

(a) and (b) of Customs Act 1962 could not have been more than the

duty involved which in this case is Rs.3,O0,OOO/- on the appellant.

The appellant finally prayed for release the goods on pa5rment of

redemption fine or allow for re-export and reduction in penalty.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

11.12.2025 on behalf of the appellant. He reiterated the submissions made

in the appeal memorandum. The advocate during personal hearing also

relied upon the following case laws:

(il OIA No. AHD-CUSTM-000-APP-332-23-24 Dated 13.12.2023

In c/a Mr. Kachhadia Mahipal Vitthalbhai V/s. Additional

(a{

IE

F
tr

t
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1. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s
ShabbirTaherallyUdaipurwala



commissioner of customs Ahmedabad. (Rhodium coated Gold case

granted RF, PP).

(iil OIA No. AHD-CUSTM-OOO-APP-364-23-24 DT 10'01'2024 IN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioner of Customs

(Appeals), Ahmedabad' (Gold Case granted RF' PP.

(iii) oIA No. AHD-CUSTM-oOO-APP-176-23-24 DT 25'09'2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Commissioner of

Customs (Appeals), Ahmedabad' (Ingenious Concealment in Gold

Dust/Paste Case granted RF, PP)'

(iv) OIA No. AHD-CUSTM-0OO-APP-179-23-24 DT 26'09'2023 in

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP).

(v) OIA No' AHD-CUSTM-0OO-APP-161-24-25 DT 26'07'2024 in

cla Mr. Subhan Gulab Pathan V/s Commissioner of Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dust/Paste

Case granted RF, PP)'

(vi) Order No r4Ol2O27CUS(WZ)/ASRA/MUMBAI DT'25'O6'2O2|

cla Mohammed Gulfam v/s Commissioner of Customs
1n

Ahmedabad. (Ingenious Concealed Rectum Case granted RF' PP)'

(vii) Order No 24s /2o2t cus(wz)/ASRA/MUMBAI

DT.29.O9.2O21 in cl a Memon Anjum v/s Commissioner of Custo

Ahmedabad. (Ingenious Concealed Silver Coated Case grante

PP).
L

i1

r!l

,j,. /
.l

ar;.

(viii) Order No. 38O I 2O22-CUS (wz) / ASRA/ MUMBAI

14.12.2022 h c/a Mr' Mohammad Murad Motiwala V/s' Pr'

CommissionerofCustoms,CslAirport,Mumbai'(Ingenious

Concealment in Gold Dust/Paste Case granted RF, PP)'

(ix) Order No' 243 &' 24412022 CUS(WZ)/ASRA/MUMBAI DT

24.OA.2O22 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad' (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP)'

l!E
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(x) Order No. 516-StZ /2o23-CUS(wZ)/ASRA/MUMBAT DT

30.06.2023 in c/a (t) Saba parveen Irfan Khan (2) Anwar M.T. V/s.
Pr. Commissioner of Customs, CSI Airport, Mumbai. (Ingenious

Concea.lment in Gold Dust/paste 1478.3415 grams Case granted RF,

PP).

(xi) Order No. 9o7-9o9/2}23-CUS(WZ)/ASRA/MUMBAT DT

12.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh Zday/s.
Pr. Commissioner of Customs, SVpI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, pp).

(xii) Customs, Excise & Service Tax Appellate Tribunal (WZ) Bench

at Ahmedabad. (Customs Appeal No. t 1971 of 2O16-SM) Final Order

No. 10254/2024 dated 29.O1.2024 Shri Lookman Mohamed yusuf

V/S. CC- Ahmedabad (lngenious Concealment Gold Case of 4999.1g0

grams granted RF, PP).

5. I have gone through the facts ofthe case available on record, grounds

of appeal and submission made by the appellant at the time of personal

hearing. It is observed that the issues to be decided in the present appeal

are as under;

(a) Whether the impugned order directing absolute confiscation of
the gold items i.e. 01 Gold Kadiwali Chain weighing 133.910 grams

having punty 999 / 24Kt. having Market Value of Rs. 1 1,93, 1 38/- and

Tariff Value as Rs. 10,89,902/-, without giving option for redemption

under Section 125(l) of Customs Act, 1962, in the facts and

circumstances ofthe case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs. 3,00,000/_

imposed on the appellant, under Section 112(a)(i) and t t2(b)(i) of the

Customs Act, 1962, in the facts and circumstances of the case, is legal

a-nd proper or otherwise.

6. It is observed that on the basis of intelligence that the appellant was

carr5ring gold in any form, the appellant having Indian passport No.

s757648r was intercepted by the officers of customs, Air Intelligence Unit
(hereinafter referred to as "AIU") on arrival at svp International Airport,
Ahmedabad arriving from Jeddah by Indigo Airlines Flight No 6E Z6 on

07.o3.2o25. The appellant was questioned by the AIU officers as to whether

he was carrying any contraband goods in person or in is baggage to which

he denied. Thereafter, the AIU officers ask the a pellant to pass through the

*
\,!6

r,(

IE

{,

4q
*
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Door Frame Metal Detector (DFMD) Machine' aJter removing all metallic

objectsfromhisbody/clothes,installednearthegreenchannelintheArrival

Hall of Terminal 2 building. The appellant readily kept his mobile and purse

in a plastic tray and passed through the DFMD machine' During DFMD'

strong beep sound is heard at the lower and upper part of the metal detector

machine indicating that there is some objectionable/ metal item on his

body/ clothes. Thereafter, during detailed frisking of the appellant' it is

observedthatheishaving0lGoldKadiwaliChainconcealedintheright

pocket of Black pant worn by him' The Government Approved Valuer Shri

Soni Kartikey Vasantrai, after testing the said items' vide Certifrcate No'

|74:.l2024.25datedo7.03.2025certiliedthatthe01GoldKadiwa]iChain

weighing 133.9 iO grams is having purity 999'O/24Kt' having Market Value

of Rs. 11,93,138/- and Tariff Value as Rs' 10,89,902 l-'The appellant did

not declare the said gold before Customs with an intention to escape

pa)rment of duty. These facts have also been confirmed in the statement of

the appellant recorded under Section 108 of the Customs Act' 1962 on the

sameday.Thereisnodisputingthefactsthattheappellanthadnotdeclared

possessionofgoldatthetimeofhisarrivalinlndia.Thereby,hehasviolated

theprovisionsofSectionTTofttreCustomsAcL|g62readwithRegulation

3 of the Customs Baggage Declaration Regulations, 2013' These facts are

not disputed.

6.llfindthatitisundisputedthattheappellanthadnotdeclaredthe

seized gold to the Customs on his arrival in India' Further' in his statement'

the appellant had admitted the knowledge, possession' carriage' non-

declaration and recovery of the seized gold' The appellant had' in his

confessionalstatement,acceptedthefactofnon-declarationofgoldbefore

Customs on arriva-l in India. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required under Section 77 of the Customs Act, 1962. Since thc
,-\ j.\

confiscation ofthe seized gold is upheld, the appellant had rendered

liable for penalty under Section 112 of the Customs Act, 1962.

6.2 I have also perused the decision of the Government of tnaa pa(Se!>--":

by the principal commissioner & ex oflicio Additional Secretary ,o ir'"{titl

Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and therefore

they are liable for conliscation and the appellant is consequently liable for

penalty. Thus, it is held that the undeclared gold items i.e. 01 Gold Kadiwali

ain weighing 133.910 grams having pttily 999 /24Kt' having Market

i
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Va]ue of Rs. 11,93,138/- a.,d Tariff Value as Rs. 10,89,9O2/_ are liable to
confiscation and the appellant is also liable to penalty.

6'3 In this regard, I also rely the judgement of the Hon'ble supreme court
in the case of om Prakash Bhatia Vs commissioner of customs, Delhi 2003
(155) E.L.T. 423 (SC) wherein it is held that;

"...............(a) if there is ang prohibition of import or export of good.s

under the Act or an7 other laut for the time being in force, it would. be

consid.ered to be prohibited goods; and. (b) thi,s would. not include ang such
goods in respect of uthbh the condttions, subject to which the good.s are
imported or exported, haue been compried. with. This unurd. mean that if
the conditions prescribed for import or export of good.s are not complied.

uith, it would. be consid.ered. to be prohibited. good"s. This unurd. ar-so be

clear from sectbn 1 I whbh empou*rs the centrar Gouerttment to prohibit
etther 'absolutelg' or 'subject to such conditions, to be fulfilled before or
after clearance, o.s maA be specified in the notification, the import or export

of the goods of ang specified desciption. The notifiration can be i.ssued. for
the purposes specified in sub-section (2). Hence, prohibition of importation

or exportatbn could be subject to certain prescibed anditions to be

fulfilled before or after clearance of goods. If cond.itions are not fulfitted., it
may amount to prohibited 7oods.........',

It is apparent from the above judicial pronouncement that even though gold

is not emrmerated as prohibited goods under Section 1r of the customs Act,

1962, b.ut it is to be irnported on fulfilment of certain conditions, still, if the

conditions for such import are not complied with, then import of gold will
fall under prohibited goods.

6.4 In respect of absolute confiscation of gold items i.e. 01 Gold Kadiwali

Chain weighing 133.910 grams having punty 999 l24Kt. having Market
alue of Rs. 11,93,138/- andTariff Value as Rs. IO,8g,gO2/-, it is observed

t the adjudicating authority in the instant case relying on the decisions

Hon'ble Supreme Court in the case of Om Prakash Bhatia Vs

ommissioner of Customs, Delhi 2003 (1SS) E.L.T. 423 (SC), Hon,ble Kerala

High Court in the case of Abdut Razak l2ot2 (2TSl ELT 300 (Ker), Hon,ble

High Court of Madras in the case of Samynathan Murugesan l2OOg (2421

ELT 21 (Mad)1, Malabar Diamond Gallery pvt. Ltd [2016-TIOL-1664-HC-
MAD-CUSl,Honble High Court of Madras in the case of p Sinnasamy [2016
(344) ELT 115a (Mad)1, Order No 77 /2Ot9-Cus d.ated. O2.10.2019 in F. No.

375/O6/B/2O17-RA of Government of India, Ministry of Finance,

Department of Revenue Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu and Hon'ble High Co in the matter of

-rr
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Rameshwar Tiwari Vs' Union of India 12024\ 17 Centax 261 (Del') and other

decisions in the imPugned order, and had ordered for absolute confiscation

of gold items i.e. 01 Gold Kadiwali Chain weighing 133'910 grams having

purity 999 l24Kt. having Market Value of Rs' 11'93'138/- and Tariff Value

ro,ag,9021-.

I frnd that the Hon'ble CESTAT, Allahabad has in the case of COMMR'

EX. & S.T., LUCKNOW V/s MOHD' HALIM MOHD' SHAMIM KHAN

as Rs

6.5

OFC

[2018 (359) E.L.T' 265 (Tri' - All'] and in the case of COMMISSIONER OF C'

Ex. & S.T., LUcKNow v/s ISLAHUDDIN KHAN [201S (364) E'L'T' 168 (Tri'

- All.] has held that only prohibited goods cannot be released on pa5rment of

redemption fine and gold is not prohibited goods under the Customs Act or

any other law in force and therefore cannot be absolutely confrscated in

terms of Section 725 of the Customs Act' 1962 and upheid the order

permitting release of such gold on payment of redemption frne in lieu of

con{iscation.

6.6 I also rely upon the decision of Hon'lole High Court of Allahabad in

the case of COMMISSIONER OF CUS', ALIGANJ' LUCKNOW V/s RAJESH

JHAMATMAL BHAT 12022 (3S2) E'L'T' 345 (All'l wherein the Hon'ble High

Court has held that GoId does not fall within the category of 'prohibited

goods' and upheld the decision of Hon'lcle Tribunal and

Commissioner(Appeal) that the gold is not a prohibited item' it should be

offered for redemption in terms of Section 125 of the Customs Act' 1962'The

HonbleHighCourthadupheldthedecisionofHonbleTribunalwhereinthe

Hon,lcle Tribunal had upheld the decision of commissioner (Appeal) wherein

4076 grams of gold bars recovered from the specially designed cavities made

in the shoes, valued at Rs. 1,09,98,018/- was allowed to be redeemed on

payment of redemption Iine and penalty' The Hon'ble Tribunal had reduce{-6;" 
.

the redemption fine from 25,oo,Oo0/- to Rs 15,00'o00/- and penaity,{^ry')a\'-r

also reduced from 1O,0O,OOO/- to 5,OO,OOO/- as ordered tV,/rtfe;".?:.1)u \i 
l..

Commissioner (Appeal). The Honble High Court obser'"'ing that gotd was,liot ;:i 
'+t -/ 

;'

prohibited under the Foreign Trade Policy or any other law for the time ue.i1,$.:"-''-;-, 
|,1

in force and, therefore, there is no suflicient ground for absolute 
"o,,n""^.,o; 

.:::i..

of the gold upheld the decision of Hon''ble Tribunal The relevant paras are

reproduced as under:

"79. Hauing giuen our thoughtful consideration to the iual submissian

mad.e on behatf of the parties, u-te ftnd- that although as per the prouisions

contcrined in Section 2(1) of the Act, the Commi'ssioner (Appeals) or the

Appeltate Tibunal are not included within the definition of the term

" adjudicating authoitg" and' therefore, theg cannot exercise the powers
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uested in the "offtcer ad"judging" but the pouer conferred. by Section

12BA(3)(a) of the Act to "madifu" the decisian or order appeared ogainst,

is not at all curtailed bg section 2(1) of the Act and. thus, in our consid.ered.

optnion, the commbsioner (Appeat"s) has not exceeded. hb jurbdictian

while modifging the order po.ssed bg the ,,adjudicating authoity". The

submission of srl seth that section 2(1) tf the Act i.s a speciar proubion

and section 128A is a general prouision, i.s fauacious is this case for the

rea.son that prouisians of the entire Act haue to be taken into consi-d.eration

in their entiretg to decipher the exact scheme of the Act as contemplated.

bg the Legi-slature.

20. Moreouer, ue find that in the order dated 27-g-2O j g, the

Commissioner (Appeals) ha-s held that the import of oold was not

prohibited under the Foreian Trade Policu or anu other law for the time

beina in force and, there fore, there b no sufficient qround for absoLute

con nof the qold. This finding has not been reuersed bg the

Tribunal as the Tribunal ha,s aJfirmed the ord.er passed bg Commissioner

(Appeals). Nothing has been placed before thi_s Court to establish that this

Jindins of the Commissinner (Appeab) is wrong or etroneous and that gotd-

falls within the category of 'prohibited good.s'. Therefore, we proceed. to

decid.e the appeal on the factual premise that Gold does not fall u_tithin the

category of 'prohibited goods'.

27. Sectian 125 of the Act deal-s with confiscation of two separate

categories of goods. It proutdes that in the case of goods, the importation

or exportation uhereof is prohibited under the Act or under ang other law

for the time being in force, the Offrcer adjudbating mag giue an option to

pag in lieu of confrscatton such fine as the said ofilcer thinks fit. Houteuer,

in case of ang other goods, the offrcer adjudicating shall giue an option to

pag in lieu of confiscation such jlne as the satd officer thinks fit. The

Commi.ssioner (Appeab) has held that the gold is not a prohibited item, it

hould be offered for redemption in terms of Section 125 of the Act and.

i.s Jindirry has not been a"ssailed by the Appellants in thi.s Appeal.

22. In uieu of the aforesaid drbcussion, oltr artsu)er to the jirst

substantial question of laut framed in this Appeal i.s that the Additional

Commi.ssioner, Customs (P.) Commi.ssionerate, Lucknow had passed the

order of confiscation of Gold without taking into consideration the fact that

Gold is not a prohibited item and, therefore, it should be offered for
redemptton in terms of Section 1 2 5 of the Act and thus the Customs Excise

& Serube Tax Appellate Tibunal, Allahabad has not committed ang enor

in upholding the order dated 27-8-2O18 pas d bg the Commi.ssioner

ir,r-rsi

**
\B
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(Appeals) hotding that Gold is not a prohibited item and' therefore' it

should. be offered for red-emption in terms of Section 125 of the Act'"

6.TlfindthattheHon,bleCESTAT,Ahmedabadhasinthecaseof

Commr. of C. Ex., Cus. & S'T', Surat-II Vs Dharmesh Pansuriya [2018 (363)

E.L.T. 555 (Tri- Ahmd)l considered the decision of Honble High Court of

Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P'

Sinnasamy 12016 (344) E.L'T' 1154 (Mad)l and the decision of Honble High

Court of Bombay in the case of Commissioner Vs Alfred Meneze s l2OO9 Qa2l

E.L.T. 334 (Bom)], and were of the view that in case of prohibited goods as

defined under Customs Act, 1962' the adjudicating authority may consider

imposition of fine and need not invariably direct absolute conliscation of the

goods. The relevant paras are reproduced hereunder:

*s.Iti,stheargumentoftheReuenuethatundertheaforesaid

prouision, once the goods in question are prohibited goods under the Act'

no discretionary pouer i's left with the adjudicating authoritg for

imposition of fine' We are afraid that the said plea of the Reuenue mag

not find support from the principle of taut taid dou'm bg the Hon'ble

Bombag High Court in the case of Alfred" Menezes case (supra)' Their

Lordships after analgzing the satd proui'skn of Section 125 of the

Custom.s Act obserued as follouts:

3. It i.s, therefore' clear that Section 125(1) deals ruith trtLo situations

(1) the importation and exportation of prohibited goods and (2) the

importation and exportation of ang other goods' Insofar as importation

or exportation of prohibited good's' the expression used is that uhere the

goods uere confrscated, the officer "maA"' In the case of ang other

goods, u.thich are confiscated, the offrcer " shall" '

4. It i.s

concemed,

goods in te

the officer

concented

discretion.

the order of the adjudicating officer'

9, Thi,s pincipte k later fot\oued bg the Hon'ble Ma'dras High Court

recentlg in P. Sinnasaml's case (supra)' Thus' in uieut of the aforesaid

pincipte, euen if the good.s in question are considered as prohibited

,goods as defined und-er the Customs Act, the adjudicating authoritg mag

consider impositbn of ilne and need not inuaiabtg direct absolute

conftscation of the good-s. In these premises, thus to corLsider the issue

raised at the bar that tphether the gold bars remoued from the Unit in

s/49-3 75lCUS/AHD I 202 5 -26
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SEZ tuithout permission and contrary to the Circulars bsued bg RBI and

Cusfoms, became prohibited goods, or otherutbe, in our uieu.t, becomes

more an academb exercise and hence need not be resorted to.

70. The other argument aduanced by the Ld. AR for the Reuenue is

that in uiew of the judgment of Hon'ble Madras High Court in p.

Sinnasamg's case, discretion conferred under the prouisian cannot be

arbitrary and it i.s to be exercised in judbious manner. From the ftnding
of the Ld. Commbsianer, we notice that euen though he has not

considered the goods os prohibited ones, obseruing it in the sense that

these are not arms, ammunitians, narcotic substarrce, but after

examining the fact that the gold bars were imported for its authorized

use in the SEZ and after considering other extenuating circumstances,

exerci.sed discretion in directtng confi,scation of the gold bars remoued

unauthorizedlg from the SEZ Unit ulith option to redeem the same on

paAment of frne. We ftnd that in P. Sinnasamgt case (supra), the

adjudicating authoifu has directed absolute conftscatian of the gold

smuggled into the country, which uas set aside bg the Tibunal, with a

direction to the adjudicating authoitg to consider imposition of fine,

whbh dtd not find fauour from the Hon'ble High Court. Their Lordships

obserued that once the adjudicating authoitg has reasonablg and

correctlg appli.ed the discretion, it b not open to the Tribunal to giue

posittue directian to the adjudicating authoitg to exerci-se option in a

partbular m.enner. Euen though the facts and circumstances in the said.

ca.se are different from the present one, inasmuch as tn the said ca,se the

Commissioner has directed absolute confiscation, but tn the present case

option for pagment of fine uas extended bg the Commi.ssioner; horaeuer,

the pinciple laid. dou.n therein b dejinitely applicable to the present

case. Therefore, tue do not find m.erit in the contentton of the Reuenue

that the Adjudicating authoifu ought to haue directed absolute

confiscation of the sebed goods."

8 I have also gone through the judgement of Honble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-I Vs Mohd. Ashraf Armar

[2019 (369) E.L.T. 1654 (Tri Mumbai)] wherein the Honble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who set aside the order of

absolute conliscation ordered by the adjudicating authority and allowed

redemption of 120O.950 gm of concealed gold valued ai Rs.27,02,137 l- oo

paJrment of fine of Rs 5,50,00O/-. The relevant paras are reproduced

hereunder:

16

tA
9l

,()

s
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3'4. We haue pentsed. the case record as tDell as judgment passed bA

theHon,bleSupremeCourt,DethiinOmPrakoshBhatia,scase.Releuant

interpretatian of 'prohtbited goods", as made in para 9 of the said"

judgment is reproduced belout for readA rekrence:

" From the aforesaid d-efinition, it can be stated that (a) if there is ang

prohibition of import or export of goods under the Act or ang other laut for

thetimebeinginforce,ittuouldbeconsideredtobeprohibitedgoods;

and (b) thi,s would not includ.e ang such goods in respect of which the

conditions, subject to tt thich the goods are imported or exported' haue

beencomplieduith.Thisu-louldmeanthatiftheconditionsprescribed

for import or export of goods are not complied uith, it u'tould be

considered to be prohibited goods. This utoutd also be clear from Section

1 1 which empouers the Central Gouernment to prohibit either

'absolutelg'or'subjecttosuchconditions'tobefulfilledbeforeorafter

clearance, as maA be specified in the notification, the import or export of

thegoodsofanyspecifteddesciption.Thenotificationcanbei'ssuedfor

the purposes speciiied in sub-section (2)' Hence, prohibition of

importation or exportation could be subiect to certain prescribed

conditions to be fulfilled before or after clearance of goods. If conditions

arenotfutfilled.,itmayamounttoprohibitedgoods'Thi'si'salsomade

clear bg thi.s Court in Sheikh Mohd. Om-er u. Collector of Customs,

calcutta and others (1970) 2 scc 7281 wherein it wa.s contended that

the expression 
,prohibition' used in section 1 1 1(d) must be considered as

a total prohibition and that the expression does not bing within its fold

the restrictions imposed by clause (3) of the Import (control) order, 1955.

The Court negatiued the said contention and held thus: -

'...What clause (d) of Section 111 sags i.s that anu goods which are

imported or attempted to be imported contrary to *any prohtbition

imposed by ang law for the time being in force in this country " i-s liabLe .

to be confrscated. "Ang prohibitian" referred to in that section applies $,

euery tApe of "prohibition". That prohibition maA be complete or pa

Any restriction on import or export is to an extent a prohibition' T'

expression "ang prohibition" in Section 111(d) of the Customs Act, 1962

includes restictions. Merely because Section 3 of the Import's and

Exports (Controt) Act, 1947, uses three different expressbns

"prohibiting", "resticting" or "otherwi.se controlling", we cannot cut doutn

the amplitude of the u.tords "ang prohibition" in Section 1 1 1(d) of the AcL

"Any prohibition" means euery prohibition. In other u-nrds all tgpes of

prohibitions. Restnchons b one type of prohibition. From item (I) of

Schedule I, Part IV to Import (Control) Order, 1955' it is clear that import

of tiuing animals of all sorts b prohibited. But certain exceptions are
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prouided for. But nonetheless the prohibition continues,,.

5. Going bg the bare rea.ding of the said interpretation, it can be said.
that in the definition of prohibited. good.s in term.s of Sectton 2(33) of the
castoms Act, 1962, ang such good.s means any such restricted. and.
prohibited goods and not ana other good.s. It i.s in thi.s contest the whore
analyses of prohibited goods r.s mad. bg the Hon,ble Apex Court and. not
tn respect of ang other good.s other than prohibited. and- restricted. goods.
Gold being a permitted good"s for importation, cannot be said_ to be
restricted goods in applgtng such an interpretation but ceiltng on the
maximum quantitg that coutd be imported" courd. neuer be equated. with
restriction or prohtbition to such importation. Ad.mittedlg, appellant,s
intention to euade dutg bg suppressing such import i_s apparent on record.

for tuhich Commissioner (Appeak) ho,s rightlg confirmed. fine and" penalty
under releuant prouisions of the customs Act but absolute confiscation of
gold, tuhich i^s permitted to be imported. to Ind-ia, sorery on the ground. that
tt uas brought in concearment cannot be said. to be in conjrrmitg to raw
or contradictory to deci,sion of Hon'bte Apex court giuen in om pr,,kash

Bhatia's case. Hence the ord.er.

6. Appeal is dtsmbsed and the Ord.er_in_Oigtnal .ly'o.

1/SBA/JC/CUS/2014, dated 27-5-2014 passed bg the Commissioner

(Appeals) i-s hereby conftrmed.."

6.9 It is further observed that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.0s.2023 in respect of civil Misc. Review

Application No- 156 /2022 frled at Honble High court of Arahabad sitting at
Lucknow, by the commissioner of customs, Lucknow is relevant wherein
the Hon'ble High court has upheld the decision of Hon,ble Tribunal who had
upheld the decision of commissioner (Appeals) that gold is not prohibited
item, it should be offered for redemption in terms of Section 125 of the
Customs Act ,1962 and thus rejected the review application filed by the

The relevant paras of the judgmentsioner of Customs, Lucknow

reproduced hereunder:

'16. In the present case, the Commi.ssioner (Appeal,s) has held.

that the gold is not a prohibited item, it should. be offered" for
redemption in term.s of Section 125 of the Act. The Tibunat has

recorded that the respondents had brought impugned Gotd from
Bargkok to Gaga Internatianal Airport without d.eclaing the same to

Customs Authorities and there uas nothing to explain as to hou_t the

Customs authorities posted at Gaga International Airport could. not

detect such huge quantitg of gotd being remoued_ from Gaga

International Airport bg passengers n their arriual and there t qs no
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explandtion as to holD the tespondents procured gotd before theg utere

intercepted at Mughalsaroi RaituLag Station and the Tibunal has

dismi.ssed the Appeals for the aforesaid reason and has afilrmed the

order passed bg the Commi'ssianer (Appeats) holding that the import of

gold u.tas not prohibited under the Foreign Trade Poticg or ang other

laut and, therefore, there is no

confiscation of the gold'

sufficient ground for absolute

17. Nothing uas ploced befure this Court to chatlenge the finding of

the Commissioner (Appeals), uthich uas upheld bg the Tibunal' that

Gold is not a prohibited- item' and nothing uas placed before this Court

to establkh that thi-s finding of the Commissioner (Appeals) uas Lurong

or efToneous'

18. Euen if the goods in question had been brought into India u'tithout

fottowing the conditions prescibed therefore and those fatl utithin the

category of prohibited' condition, Section 125 of the Act prouides that

the Adjudicating Officer mag giue to the otuner of such goods an option

to pag ftne in tieu of confiscatian' Section 128 A of the Act confers

pouers on the Commrssioner (Appeals) to pass such order' as he

thinks just and proper, conftrming, modifging or annulling the decAion

or order appealed against' In the present ca'se' the Commissioner

(Appeats) has modified. the order of absolute confiscation bg imposing

penaltg in lieu thereof, uthbh uas wetl within his pouer as per Section

128 A. The Tribunat has afiirmed the order of the Commissioner

(Appeals). This Court dismissed the further Appeal filed by the

Department, finding no iltegalitg in the judgment pa'ssed bg

Tibunal.

19. In uieu of the aforesaid- di.scussion, u)e are of the uieu that

ord-er passed bg this Court refusing to interfere with the aforesaid

order passed bg the Tibunal does not suffer from ang error ' 
much less

from an er"ror apparent on the face of the record'

20. The reuiettt application lacks meits and, accordinglg ' the same is

dismi.ssed. "

6.10 Further, It is observed that in the decision vide Order No'355 /2022-

CUS (WZ)/ASRA/MUMBAI, dated 07.12'2022 of the Principal

commissioner & ex-offrcio Additional secretary to Government of India, the

ihr
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Hon'ble Revisionar5r Authority, after going through the details of the case

wherein the passenger had brought 02 gold bars of0l kg each and 02 gold

bars of 1O tolas each totally weighing 2233.2 grams wrapped with white

coloured self-adhesive marking tape and concea-led in both the watch

pockets of black coloured trousers worn by him, re\ring on various decisions

of High Court and Apex Court, has allowed gold to be redeemed on paJment

of redemption fine. The relevant paras of the order are reproduced

hereunder:

"16. Once goods are held to be prohibited, Sectian 125 still prouided

discretion to cottsid.er release of goods on redemption fate. Hon'ble

Supreme Court in case of M/s Raj Grou-t Impex (CIWL APPEAL NO(s).

2217-2218 of 2O21 Arbing out of SLP(C) Nos. 14633-14634 of 202O-

Order dated 17.06.2021) has laid dou.n the conditions and

circumstances under which such dbcretion can be used. The same are

reproduced belaw:

71. Thus, when it comes to dbcretion, the exercbe thereof ha.s to be

guided bg laut; has to be according to the rules of rea.son and justbe; and

has to be based on the releuant considerations. The exerci,se of discretion

i.s essentiallg the di.scernment of uhat is right and proper; and such

discernment is the critical and cautious judgment of uhat is correct and

proper bg differentiating between shadou.t and substance a.s also

betueen equity and pretence. A holder of publir office, uhen exercising

discretian conferred by the statute, has to ensure that such exercise i.s in

furtherance of accomplbhment of the purpose underlging conferment of

such pouer. The requtrements of rea,sonableness, rationality,

impartia.lifu, fairness and equity are inherent in ang exercise of

dbcretion; such an exercise can neuer be according to the priuate opinion.

71.1. ft is hardlg of ang debate that di.scretian has to be exercised

judiciauslg and, for that matter, all the facts and all the releuant

sunoundilry factors as also the implication of exercise of discretian either

utay haue to be properly unighed and a balanced deci.sion is required to

be taken.

17. 1 Gouernment further obserues that there are catena of
judgements, ouer a perbd of time, of the Hon'ble Courts and other forums
whbh haue been categorbal in the uiew that grant of the option of
redemption under Sectian 125 of the Custonts Act, 1962 can be exerci,sed

in the interest of justice. Gouernment places reliance on some of the

judgements as under:

*'rt

.il
&

s
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(o) In the case of Commi.ssioner of Customs' Aliganj, Lucknou us

Rajesh Jhamatmal Bhat 2O22(382) E.L.f. 345 (All)' the Lucknow bench

of the Hon'bte High Court of Attahabad, has held at para 22 that

"Customs Excise & Seruire Tox Appellate Tribunal, Allahabad has not

committed- an7 error in upholding the order dated 27-8-2018 passed by

the Commissioner (Appeals) holding that Gold i.s not a prohtbited item

and, therefore, it should be offered for redemption in terms of Section 125

of the Act."

(b) The Hon'ble High Court of Judicature at Madra's, in the

judgement in the case of Shi}Jy'rastani Bi us. Principal Commissioner of

Custom-s, Chennai-l [2017(345) E.L.T' 2O1 (Mad) upheld the order of the

Appeltate Authoritg allowing re-export of gold on pagment of redemption

ftne.

(c) The Hon'ble High Court of Kerala at Drnakulam in the case of R'

Mohanda.s us. Commrlssio ner of Cochin [2016(336) E.L.T. 399 (Ker)] ha's'

obserued. at para B that "The intention of Sectinn 125 is tha\ after

ad.judication, the Customs Authoritg is bound to release the goods to ang

person from uhose custodg such goods haue been seized...."

(d,) Also, in the case of tJnion of India us Dhanak M Ramji [2010(252)

E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement dated

08.O3.2O10 upheld the decision of the Hon'ble High Court of Judicahtre

at Bombag [2009(248) E.L.T. 127 (Bom)], and approued redemption of

absotutelg confiscated goods to the passanger.

18. 1 For the rea.sons cited oboue, Gouemment finds that this is not a

case of impersonation as construed bg the lounr authorities' Abo, for the

reasons cited aboue, it uould be inappropriate to term the appellant as 
-ai_ ?i

habitual offender. In the instant case, the impugned gold bars uere kgpf' --.--i..-'

by the applicanr on his person i.e., in the pockets of the pants uto71 bg;;;.$.,',li

him. Gouernment obserues that sometimes passengers resort to srch 'l't -:';jj
lr

innouatiue methods to keep their ualuables / preciaus possessions sap'

Also, considelzng the issue of paitg and. fairness as mentianed aboue, 
-*'--

Gouernment ftnds thot this rls a ca,se of non-declarotion of gold'

18-2 Gouernment finds that atl these fact's houe not been properly

considered bg the louer authoities while absolutely confiscating the (02)

two FM gold bars of I kg each and two gold bars of 10 tolas each, totallg

weighing 2233.2 grams and ualued at Rs 58,26,977/'. Also, obseruing

the ratio of the judicial pronouncements cited aboue, Gouentment arriues

at the conclusion that decisian to grant the option of redemption uould be
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appropriate in the facts and circufitstances of the instant case. Therefore,

the Gouernment maintains confiscation of gotd. bars but allau,rs the
tmpugned gold bars to be red_eemed on pagment of a redemption fine.

19 The Gouernm.ent Jinds that the penaltg of Rs 6,00,OO0/ -

imposed under Section 1 t2 (a) & (b) bg the original authoity and upheld.

bg the AA i.s commensurate with the omssion and. commissions

committed. Gouernment finds the quantitg of the penaltg as appropriate.

20. In uiew of the aboue, the Gouernment modifies the OIA passed.

by the AA to the extent of absolute confi.scation of the gotd. bars i.e. (O2)

two FM gold bars of I kg each and two gold. bars of 1O tolas each, totallg

weighing 2233.2 grams and ualued. at Rs 5g,26,972/_ and grants an

optian to the applicant to redeem the same on paAment of a red.emption

fine of Rs 12,OO,OO0/- (Rupees Twelue Lakhs onlg). The penalfu of Rs

6,00,000/ - imposed bg OAA and upheld by AA b sustained.

21 Accordinglg, Reuiston Application is d-ecid.ed. on the aboue

term.s. "

" 10. Once goods are held to be prohibited, Section 125 still prouid.ed.
discretion to consid.er release of goods on redemption fine. Hon,ble
Supreme Court in case of M/s Raj Grotu Impex (CML AppEAL NO(s).
22 1 7-22 1 8 of 2O2 1 Arising out of SL/'r9_' Nos. 1 4633- 1 4634 of 2O2O- Order
dated 17.06.2O2 1) has laid dou.n the conditions and. circumstances
under which such discretion can be used.. The same are reproduced
below:

71. Thus, uhen it comes to discretion, the exercise thereof has to be
guided bg latu; has to be according to the rules of rea.sorr and. justice; and"
has to be ba,sed on the releuant considerations. The exerci,se of di.scretion
i.s essentiallg the discernment of uthat is right and_ proper; and- such
dbcernment b the critical and cautious judgment of tuhat is correct and"
proper bg differentiating between shadow and substance a.s also

;:.

,}
t.

\i.
#i
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6.11 Further, It is observed that in the recent decision vide order No 516-

5L7 12o23-cUS (WZ)/ASRA/MUMBAI, dated 30.06.2o23 of the principal

commissioner & ex-officio Additional secretary to Government of India, the

Hon'ble Revisionar5r Authority, after going through the details of the case

wherein the passenger was wearing brown coloured cloth belt fastened

around her abdomen and when the belt was cut open resulted in recovery of
brown coloured powder with water pasted in glue, purported to containing

gold weighing 2800 grams (gross). The Hon'ble revisionary authority relying

on various decisions of High court and Apex court, has allowed gold to be

redeemed on pal,/rnent of redemption fine. The relevant paras of the order are

reproduced hereunder:



betueen equitg and. pretence' A hold-er of public offtce' uthen exercising

di.scretion ionferred bg the statute, has to ensure that such exercise is in

furtherance of accomplishment of the purpose undertging conferment of
'such 

pouer. The requirements of reasonableness' rationalitA '

impartiatitg, fairness aid equitg are inherent in ang exercise of

di.scretion; such an exercise can neuer be according to the piuate opinion'

71 . 1 . h i,s hardlg of ang d.ebate that discretion has to be exercbed

judicioustg and, for that mntter, all the facts and all the releuant

sunoundingfacforsasal'sotheimptitatinnofexerciseofdiscretioneither
wag haue io- be properlg weighed and' a balanced decision i's required to

be taken.

11. A plain reading of Section 125 shottts that the Adjudicating

Authoitg is bound to giue an option of redemption uhen the goods are

not sublect to ang prohibition. In case of prohtbited goods' such as' the

gotd, the Ad"judicating Authoitg mag allou-t redemption' There is no bar

on the Adjudicating Authoritg attotuing redemption of prohibited goods'

Th* exercise of discretion utilt depend on the nature of goods and the

nature of prohibition' For instance, spurious drugs' arms' ammunition'

hozardous goods, contaminated flora or fauna, food uhich does not meet

the food ti7.ty standord-s, etc. are harmful to the society if allowed to

trni tn"f, ttag into the domestic market' On the other hand' release of

certain goods on redemption Jine, euen though the same becomes

prohibited as cond.ition of import haue not been satisfied' mag not be

harmful to the societg at large. Thr't's, Adjudicating Authoritg can allow

redemption under section 125 of ang goods tuhich are prohibited either

und.er the Custom.s Act or ang other laut on paAment of fine'

12.1 Gouemment further obserues that there are catena of

jud.gements,oueraperbd.oftime,oftheHon'bleCourtsandothetforum's

u.lhichhauebeencotegoicalintheuiewthatgrantoftheoptionof
redemption under Section 125 of the Custom's Act, 1962 can be

excercised in the interest of justice. Gouernment places reliance on sofiLe

of the judgements as under:

(o) In the case of Commbsioner of Customs, Aliganj' Lucknoru us

RajeshJhamatmalBhat2o22(382)8.L.7.345(Atl)'theLucknoubench
of the Hon'ble High Court of Allahabad, has hetd at para 22 tha6;i-i.==\

"Customs Excise & Seruice Tax Appettate Tribunat, Allohabad haO,.poi"- -'-'"i

committed anA error in upholding the order dated 27-8-2O18 pa'sst'{ PUi.l "-'"" 
'

the Commissioner (Appeals) holding that Gotd i" no, o prohibtted, irei,,lri:. 
1

and, therefore, it shoutd be offered for redemption in terms of section 125.-.. 
*-/i 

,

of the Act."

(b) The Hon'ble High Court of Judicature at Madra's, in the

judgement in the case of ShikMastani Bi us. Principal Commissioner of

Customs, Chennai-I [2017(345) E-L.T. 201 (Mad) upheld the order of the

Appeltate Authoitg allouing re-export of gold on paAment of redemption

frne.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of R'

Mohandas us. Commissioner of Cochin [2016(336) E.L.T. 399 (Ker)] has,

obserued at para 8 thot "The intention of Section 125 i-s thot, after
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adjudication, the Custom.s Authoitg is bound to release the good.s to any
person from uhose custodA such goods haue been seized. ...',

(d) Also, in the case of union of Indiaus Dhanak M Ramji [20 JO(252)
E.L.T. A1O2 (SC)1, the Hon'ble Apex Court uide its judgement dated
08.03.2010 upheld the decision of the Hon'ble High Court of Judicature
at BombaA [2OO9(248) E.L.T. 127 (Bom)], and approued redemption of
absolutely confi.scated goods to the passanger.

12.2 Gouernment, obseruing the ratios of the aboue judicial
pronouncements, arriues at the conclusion that decision to grant the
option of redemption uould be appropiate in the facts and circumstances
of the instant case.

13 Gouernment notes that the quantitg of impugned gold dust
(conuerted into bars) under import, is neither substantial nor in
comm.ercial quantity. The appellant claimed ounership of the impugned
gold and stated that the same was brought for marriage purpose. There
are no other claimants of the said gold. There b no allegation that the
appellants are habitual offenders and was inuolued in similar offence
earlier. The fact of the case indicates that it i.s a case of non-declaration
of gold, rather than a case of smuggling for commercial constderations.
The absolute confiscation of the impugned gold, leading to dispossession
of the gold in the instant case .s therefore harsh and not reasonable.
Gouernment considers granting an option to the appellant to redeem the
gold on pagment of a suitable redemption fine, os the same would be

more reasonable and judicious.

14. In uiew of aboue, the Gouernment modifies the impugned order
of the Appellate Authority in respect of the impugned gold seized from the
appellant. The seized gold from the appellant 1 i.e. impugned go\d bars
u-teighing 1417.6189 grams with puitg of 994.40% and 01 muster
weighing 19.1384 grams uith puitg of 981.40%o, totallg weighing
1478.3415 grams and totallg ualued at Rs 41,O7,735/- is allowed to be
redeemed on paAment of afine of Rs B,IO,OOO/- (Rupees Eight Lakh Ten

Thousand onlg)."

6.12 Further, the Principal Commissioner & ex-offrcio Additional

Secretary to Government of India in the Order No 3gO /2O22_CUS
t"n (WZ)/ASRA/MUMBAI, dated 14.12.2022, wherein the applicant was

i."
$

.! 270 grams of gold dust which has been ingeniously concealed by

ting it with glue in between two t shirt worn by him, had finally held that

ce the appellant is not a habitual offender and was not involved in the

similar offence earlier and it is a case of non-declaration of gold, rather than

a case of smuggling for commercial considerations. with this observation

absolute confiscation was set aside and gold was allowed to be redeemed on

paJrment of redemption fine.

6.13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 67/2023_CUS

(WZ)/ASRA/MUMBAI, dated 30.01.2023,on recovery of two gold bars of 01
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kg each and 02 gold bars of 10 tolas each concealed in the pant worn, totally

weighing 2232 grams valued at Rs 58,23,846/- upheld the decision of

Appellate Authority a-llowing redemption of gold bars on payment of

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00,0O0/-

imposed by the original Adjudicating Authority and upheld by the Appellate

Authority observing that the concealment was not ingenious, the passenger

was not habitual offender and involved in the similar offence earlier, there

was nothing on record that he was part of an organised smuggling slmdicate.

The Government found that this was a case of non-declaration of gold and

held that absolute confiscation of the impugned gold leading to

dispossession of gold would be harsh and not reasonable' With this

observation the order of Appellate Authority granting an option to redeem

the gold on pa5rment of redemption fine was upheld'

6.14 Further, the Principal Commissioner & ex-offrcio Additional

Secretary to Government of India in the recent decision vide Order No

6812O24-CUS (WZ)/ASRA/MUMBAI, dated 24.01.2024, in the case of Mr

Kasmani Asif Abdul Aziz wlnereirr the passenger had kept three gold kadiwali

chains and two gold pendants in a transparent plastic pouch kept in pant

pocket totally weighing 1200 grams of 24 kt having 999.0 purity valued at

Rs. 35,22,816/- (Tariff value) and Rs. 39,O2,4OO l- (Market value) had finally

held that since quantum of gold is not commercial and the applicant was in

possession of invoice for purchase of gold jewellary, concealment was not

ingenious, the passanger is not a habitual offender and was not involved in

the similar offence earlier and not a part of organised smuggling syndicate,

it is a case of non-declaration of gold, rather than a case of smuggling for

commercial considerations. with this observation absolute confiscation was

set aside and gold was allowed to be redeemed on pa5rment of redemptiori,:. -

fine.

6. 15 In view of above decisions of the Principal Commissioner & ex-olficio

Additional Secretary to Government of India, I am ofthe considered view that

in present case also there is no allegation that the appellant is habitual

offender and was involved in similar offence earlier. The appellant was not a

part of organised smuggling syndicate. The appellant during adjudication as

recorded in the impugned order has submitted that he was coming back to

India from Jeddah and purchased Gold from Jeddah, for his personal use

and not in commercial quantity, the bill was produced/ recovered from him.

He submitted that the Gold jewellery was brought for his personal use and

not in commercial quantity, was not ingeniously concealed. Thus, the

appellant is owner ofthe seized gold and was not a carrier. There is nothing

on record to suggest that the concealment was ingenious. The investigation

\
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of the case has not brought any smuggling angle but the investigation

suggest that this is case of non-declaration of gold with intention of non-

pa5rment of Customs duty. Further, a copy of appeal memorandum was

forwarded to the adjudicating authority for his comment and submission of

case laws on similar matter but no reply was received ti1l date. The fact of

the present case also indicates that it is a case of non-declaration of gold,

rather than a case of smuggling for commercial consideration. The absolute

conliscation of impugned gold, Ieading to dispossession of the gold in the

instant case is, therefore, harsh. Therefore, following the decisions of

Principal Commissioner & ex-ofiicio Additional Secretary to Government of

India, the decision of Hon'ble High Court of Allahabad sitting at Lucknow in

the Civil Misc Review Application No 156/2022 filed by Commissioner of

Customs, Lucknow, and the decision of Hon'ble Tribunal, Ahmedabad and

Mumbai as detailed in the above paras, I sm of the considered view that the

absolute confiscation of gold items i.e. 01 Gold Kadiwali Chain weighing

133.910 grams having purity 999 l24Kt. having Market Value of Rs.

11,93,138/- and Tariff Value as Rs. 10,89,9O2/- is harsh. I, therefore, set

aside the absolute confiscation ordered by the adjudicating authority in the

impugnid order and allow redemption of gold items i.e. 01 Gold Kadiwali

Chain weighing 133.910 grams having purity 999124Kt. having Market

Value of Rs. 11,93,138 /- and ^faiff Value as Rs. 10,89,902/-, on pa5rment

of fine of Rs.2,00,000/- in addition to the duty chargeable and any other

charges payable in respect ofthe goods as per Section 125(2) of the Customs

Act, 1962.

6. f 5 Further, in respect of imposition of penalty amounting to Rs

3,00,000/- on the appellant for non-declaration of gold items i.e. 01 Gold

Kadiwali Chain weighing 133.910 grams having purity 999/24Kt. having

Market Value of Rs. 11,93,138/- and Tariff Value as Rs. 10,89,9021-,

following the decisions of Principal Commissioner & ex-officio Additional

cretary to Government of India, the decision of Hon'ble High Court of

bad sitting at Lucknow in the Civil Misc Review Application No

2022 filed by Commissioner of Customs, Lucknow, and the decision of

6 'ble Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the

ove paras, I am of the considered view that penalty of Rs. 3,00,000/-

ordered by the adjudicating authority in the impugned order is harsh.

Therefore, I reduce the penalty to Rs. 1,00,000/-.

6.16 The fine and penalty of the above amount wili not only eliminate any

profit margin, if any, but will also have a positive effect on the applicant to

ensure strict compliance of law in future.

1

*
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the above

In view of above the appeai filed by the appellant is disposed off in

S
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COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Bv g1s Post .D.

Rishikesh J Mehra, B/ 1103, Dev Vihaan,
Behind 3rd Eye Residency, Motera Stadium Ro

Motera, Sabarmati, Ahmedabad-38O005

F.No. 5/49-37 5 I CUS I AHD I 2025- ?Qq'ues

Shri Mohmmadyasar Mohammadmunaf Sipa,

Resi- 6/ 10/94, Nava Vas, Moto Mahollo,

Rahimpura, Sidhpur, Patan, 384 15 1. Gujarat,

Dated -19.12.2025

To,

(i)

TTESTED

(i1)

ad;rflqr r;wr ts*fterrt, sre-rarara
CUSTOi,IS (APPEALS), AH,I,IEDABAI)

Co to:

}./tne Principai Chief Commissioner of Customs Gujarat, Customs

House, Ahmedabad.

2. 'f|ne Principal Commissioner of Customs, Customs, Ahmedabad'

3. The Joint/Additional Commissioner of Customs, Ahmedabad'

4. Guard File

erriaro; E.RINTENDEI.IT
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