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1. This copy is granted free of charge for privatc use of thc pcrson(s) to
whom it is sent.

z WentqRsrtiger+t{ffiE-s.rtTffili-rEsmgo, s_ilT<{@
(rd +qrfi{ rrfi-frq qqrfD-o-qur,3ff,rrflErK ffi {s oflffi E-o-g qfid
6Tqo.-dlBrq+tr€EEorFvtqlt, SEl{_@,
sErqr{-ffiqde-d-sTorfidq-{lqrrtr+-wr, gsflqB-d, uffirrr
Ftfrqr+ r-tgd+Egq, ffitrr+qr, oftrrEr, G{ild6r6-3rJ0 oo4

otqdflsd-d+stBsl
2. Any person deeming himself aggrieved by this Order may appeal against

this Order to the Customs, Excise and Servicc Tax Appellate Tribuna.l,
Ahmedabad Bench within three months from the date of its
communication. The appeal must be addressed to the Assistant
Registrar, Customs, Excise and Service Tax Appcllatc 'l'ribunal, 2nd
Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004,

s sffioifiml-rtq{i Sg.s i?TB-f,6tqr+qTRcrseq{Sq]{-@ 1vfl-o1 M,
1e82 +frqq s ffi{qq'(2)d frfrifu qffi rnr 6wsrr fr! qrgtr c-+a
otfidd sRqfrd? Erfud full qrg dqT Bq rflffi E.$e qffi .r{ d, rs*f
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rfl rd-fr d qfrqY {io.r61ur( FT*$ sqtmq qo. qfr qqlFra etfr qGqr qfffi
eqfYd efi (fltq fi q{ qftfr? edB-a fuq qri qrBs 

r

3. The Appeal should be hled in Form No. C.A.3. It shall be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals)
Rules, 1982. It shall be filed in quadruplicate and shall be accompanied
by an cqual numbcr of copies of the order appealed against (one of which
at Ieast shall be certihed copy). A1l supporting documents of the appeal
should be forwarded in quadruplicate.

4 rJfff, fu'e.i aufrfl fi"-q{uT q-d qffi' orun qnE-d t, qTr qMfr Erffi q|lTfr

f,ql rs+ glq B-s otrm. E'{-d Giffi ,rtd, s{-+}fr ffi-+fi qfrqi €Ern-+1

sTC-rfi@r
4. The Appezrl including the statement of facts and the grounds of appeal

shall be filed in quadruplicate and shall be accompanied by an equal
number of copics of the order appealed against (one of which at ieast
shall be a certified copy.)

s qfio+r qq, oiifr 3{,.rdr mi dfl qs {$ rifttEd q-d fu-$-fr6 o{trdl ffi frn
qffi o'notb EE qfffi gftrfd aqR o-ffi qrfrS \rq tS fl{uH il-cr{sR
mnrfrrds-{flqftqr

5. 'l'he form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered
consecutively.

6 &Eq Scl{-.il r{Dfrqq,rqoz o1 qrtr rzs Q e sq-q-efrb ojf,rfil fiqft-d q1s &s
R{r;{ q{ fi-d R{d B, EaU frr$rn tt$q-fld A-+-+t {nErt qqrf$ililr+l ffi
s-dq-r {BErtb flqq-i tsifud EtTgTEb qftq 3fir+1 w(r'fi atfi q-6 qfrr

glRqffi qqrb eTq q-m7 fu-ql w\nT t

6. The prescribed fee under the provisions of Section l29A of the Customs
Lcl,1962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of the Tribuna.l, of a branch of any
Nationalizcd Bank Iocated at the place where the Bench is situated and
the demand draJt shall be attached to the form ofappeal.

7 {s3{T*{r}frFgdqT6, 3-dl-dw\rd-Sdl6tqfr-dqqrqTf@ 7.5%

s6T{@3{qaT{@\r{g{!E
fl Tf,dn-f,{}-qd-aslqrsrf,fr tl

7. An appeal agalnst this order shall lie before the Tribunal on pa5rment of
7 .Sok of the duty demanded where duty or duty and pena-lty are in
dispul-e, or penalty, where penalty alone is in dispute".

8 qqrdq,{iffi'otf0ftqq,razo }' 3ffirfd frqff.d B.S sEqR €fli fuq rS .}rlM
qfrw Bqgffi;qrqrdq {fo.trs-c Ertr +{r ilRSt

8. The copy of this order attached therein should bear an appropriate court
fec stamp as prescnbed under the Court Fees Act, 187O.
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Subject: - Show Cause Notice File No. YUI/ lO-29 /Pr. Commr./O&A/2023-
24 dated 26.72.2023 issued by the Principal Commissioner of Customs,
Customs, Ahmedabad to M/s. SpiceJet Limited, 319, Udyog Vihar, Phase IV,

Gurgaon- 127018.

Brief facts of the case:

M/s. SpiceJet Limited, 319, Udyog Vihar, Phase lV, Gurgaon-127018
(hereinafter referred to as the NoticeeJ operates Intcrnational Flights from
Sardar Vallabhbhai Patel lnternati.onal Airport, Ahmcdarbad (herein after
referred to as 'SVPI Arrport'). The Noticee uses the sanrc aircrafts for domestic
extension flights to various destinations in India i.e. Murnba.i, Bang:rlore, Goa,
Chennai ard Delhi without a trip to a foreign airport during thcir voyage.

2. A cumulative reading of definitlon "foreign going vcssr:l or aircraft" and
"stores" as provided under Section 2121) and Section 2(38) with Ser:tion 87 ol
the Customs Act, 1962 reveals that "any imported storcs on board a vt:ssr:l or
aircraft (other than stores to which Section 90 applies) may, without pal,rnent of
duty, be consumed thereon as stores during the period such vessel or aircraft is
a foreign going vessel or aircra-ft".

3, The international flights upon their termination at SVPI Airport. corrvorl
to domestic extension flights Ieave the arrport for various citrcs in India. l'hus,
these aircrafts during their domestic run from SVPI Airport cannot bc
considered as 'foreign going aircraft' within the mearing oI Section 2(2 I) of the
Customs Act, 1962 and are not entitled to duty free supply of Air'l'urbine Fucl
(ATF) ald other stores. This position has been clarified by CBEC vide Circular
No. 65/2001-Cus dated 19,1 I.2001.

3.1 The Noticee was, accordingly, required to self-asscss the customs duty
leviable on remnart ATF on completion of International Flights, file Bill of Entrl
(BOE) under Section 46 of the Customs Acl, 1962 and p:ry thc :rpplicablc
Customs duty thereon.

3,2 It was observed that the Noticee was not filing lloli for rcmnant ATIi,
accordingly, they were asked to provide duty calculation data:rnd duty payrncnt
details vide letter F.No. VIII/48 55/ACC/ A1'F/ SpiccJr:t/ 2023-24 datcd
16.08.2023 and 25.09.2023.

3,3 Noticee vide e-mail dated 28.11.2023 submittcd wolkshccts containing
details of the quantity of ATF availabie on board in Kg, Ratc pr:r Kg, excheingt:
rate of US dollar etc. from 01.01.2022 to 37.12.2022 lor various flights which
were terminated as internationa.l flights after landing a[ SVI)I Airport and latcr-
converted to domestic extension flights for various destinations rn lndia.

3.3.1 Noticee had provided the.ir details as per following forrnula to zrrrive at the
calculation of Customs duty liability:

Table-1 (data for example only)

Particulars Unit in Kg

Opening Qty. of ATF in Aircraft at Ahmedabad 600

1700Uplift of ATF at Ahmedabad
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'l'otzrl QLy of A'lli befolc dt:parture from Ahmedabad (A)

ATF Burnt in flight Ahmedabad-Dubai/ Muscat/ Bangkok

Iierrraining A'l'F at Du bai/ Muscat/ Bangkok on arriva.l

Uplifr oI ATF at Dubai/Muscat

Total Qt) ol ATF before departure from Dubai/ Muscat/ Bangkok 2 100

ATF burnt in flight Dr:bai/ Muscat/ Bangkok- Ahmedabad

( 1000)

Remnernl ATF arl Ahmcd:rbzrd (Bl

Diffcrcntial Qty of ATF [or duty computation (B-Al

3.4 lt is sccn from Lhr: above formula that the Noticec had calculated the
remnant ATF at Ahmedabad after completion of its international journey by
subtracting the total available ATF at the start of international flight from total
remnant ATF at the tcrmination of international journey. Notification No.

35/20 17-cus dated 30.06.2023 provides for exemptior-r from BCD and
additional duty oi customs Ieviable under Section 3 of Customs Tariff Act 1975
on quantitv of ATF imported in tanks of Aircra-ft equivalent to the quantity of
fur:l which w:rs available in the Aircraft at the time of proceeding on
international flight, sublect to specified conditions. The conditions include
verification / ascerlainmcnt of quantity of fuel available, payment of duties of
custonrs arnd r:cntral cxcise on such quantity and that no drawback or rebate
was allowed on such fuel, at time of export (i.e. proceeding on international
fiighl). Such vcril-ication / confirmation for ensuring compliance of conditions of
thc liotification No. 35/ 2017-Cus dated 30.06.2017 was possible, only if the
Importcr had filcd [3il1 of Entry for cach and every such domestic flights.

3.5 'l'he Principal Commissioner of Customs, Customs, Ahmedabad has
issur:d :r I)ublrc Noticc No.O9/20I8 daled 12.O2.2018 from F. No. VIII/48-
6alcuslTl2Ol8 providing the procedure to be followed in paragraphs A to G
rcgarding thc filing of m:rnual Prior Bill of Entry (PBE) for payment of customs
dut-v on rclnnanL Al'F. The airlines not willing to follorv the procedure as

mr:nlioned at paragraphs "A to G" in the said Public Notice was given a-ltemate
procedure in paragraph 'G". However, the Noticee failed to follow any of the two
prcscribcd proccdurc fclr clearance of remnant Aviation T\rrbine Fuel (ATF).

3.6 The formula applicable to the Noticee for pa3rment of customs duty on

remnant ATF r:ould be explained below:

Table-2 (data for example only)

Particulars

a) Opcnirrg Qty of A'l'F in Aircraft at Ahmedabad

b) Uplift of ATF at Ahmedabad

2300

(12 00)

1100

1000

1 100

(- 1200)

Unit in Kg

1700
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a) Total Qty ofATF before departure from Ahrnedabad

b) ATF Burnt in flight Ahmedabad-Dubai/ Muscat

a) Remaining ATF at Dubai/Muscat on arrival

b) Uplift of ATF at Dubai/Muscat

a) Total Qty of ATF before departure from Dubai/ Muscat

b) ATF burnt in flight from Dubai/ Muscat Ahnrcderbaci

Remnant ATF at Ahmedabad i.e, quantity of ATF to be taken

for computation of customs duty

2300

(1200)

r r00

1000

2100

(r 000)

1 100

3.7 It is evident from above that Customs duty was chargr:ablc on thc
quantity of ATF which remained on board of flight at the tirnc of tcrmination o[
international voyage. Thc Noticee has therefore, by dcducring thc total availablc
ATF at the start of journey from total remnant ATF at the termination o[
international journey, has devised a new formula without fo]lori,ilrg proccdutc of
ftling of Bills of Entry and thereby evaded payment of actual Customs Duty,

3.8 The ma-nner of ca.lculating duty by the Noticcc without including r:ost or
expense in the value of ATF is also not in consonancc u,ith thc provisions of
Section 14 of the Customs Act, 1962 read with Rule 10 of the Customs
Valuation (Determination of Va-lue of Imported Goods) I?ulcs, 2007. Thc
assessable value of imported goods is required to bc determined under thc
provisions of Section 14 of the Customs Ac1, 1962, rezrd with Customs
Valuation (Determination of Value of Imported Goods) Rules, 2OO7. The relevant
portion of Section i4 (1) of the Customs Act, 7962 reads as follows:

"For the purpose of the Customs Tartf[ Act, 1975 (51 of l9'i!>1, or eny oLllcr
laut for the time being in force, the uoLue of the imported goods and export
goods shall be the transaction ualue of such goods, that Ls to saL1, the pice
actuollg paid or payable for the goods uherL sold for exporl to India for
deliuery at the ttme and place of importatton, or as the case may be, for
export lrom India for deliuery aL tlrc Lime arLrT pktt.:e ctf r:.t1.xtrtutrcn, tulu:rc:
the buyer and seller of Lhe goods are not reLated orLd price is Lhe sole
consi.d.eration for the sale subject to such other conditions as may be
specified in the rules made in this belnlf.

Prouided that such transaction ualue tn tlrc cose of imported goods
shall include, in addition to the pricc as aJorasct , entl (lttLounL poid or
poAable for costs and seruices, including commlsslons and brokeroge,
engineenng, design work, royalties and Licence fees, costs of
tronsportdtlon to the place oJ importa,tlon, lnsurance, loading,
unloading and handLing ch-arges to Lhe exLent un<J trL the tnuruLer spect[ted
in the rules made in this behalf!'

3.8.1 The provisions of above section is to be sccn in conjunction rvith
Valuation Rules of Customs Valuation (Determination of Value o[ Imported
Goods) Rules, 2007 beginning with Rule 3 and if thc vaLluc cannor t;r:

determined under the provis.ions of Rule 3, the valuc has to bc dctcrrnirrcd Lr1

proceeding sequentially through Rule 4 to Rule 9.

3.8,2 After determining vedue under the appropriatc Rule, addition towards
cost and services as mentioned in Rule 10 of the Customs Valuation
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(Dctcrr)rination ol Verluc of Imported Coods) Rules, 2OO7 are to be made to
arrive at final assessable va.lue.

3.8.3 Ilulc l0(2) of thc Customs Valuatlon (Determination of Value of Imported
Goods) Rult:s,2OO7 rt-'zrds as under:

' l2l For lhe purposes ol sub-section (1) of section 14 of the Customs Act,
1962 (52 of 1962) and these rules, the ualue of the imported- goods shalL be
Lllc L)alue of sut:h gloods. for deliuery ot the time and pLace of importation
and shaLl |rlude

(d) the cost of fiansport of the imported goods to the place of
importation:

(b) loacling, unLoading and handling chnrges associated u.tith the
deLiuery of the imported. goods at the place of importation, and

b) the cost of tnsurance

Prouided thal ulhere the cost of transport reJered to in clause (a) is not
asccrtainable ,.sucft cost shall be tuentA per cent of the free on board ualue
of Lhc 11oods;

Prot.tidt:d [unhcr Lhat Luhere the free on board ualue of the goods i.s not
asccrtainablc but the sum of free on board. uolue of the goods and. the cost
refcrrr:d to in cLausc (b) Ls ascertainoble, the cost refen'cd to in clouse (a)

shall be LuenLg per cent of such sum:

Prouided aLso that where the cost refened to in clause (b) i-s not
o -,;certa'inablc srrch co.sf shall be L 125o/o of free on board ualue of the
qoods;

l)n;utled aLso Lltat where the free on board ualue of the goods is not
ascertainttble bul Lhe sum of free on board ualue of tlTe goods and the cost
re,ferrcd Lr: in cLause (a) i-s ascertainable, the cost refened to in clause (b)

shall bt: 1.125'l' of such sum:

I)rot,rded cllso thaL in the case of goods imported by anr, uthere the cost
refened Lo tn clause (a) is ascertainable, such cost shall not exceed twentA
per cenL of free on board ualue of the goods:

Prouklcd ct.Lso t.hat in the case of goods imported bg sea or air and
Lransshipped to another custonTs station in Ind.ia, the cost of insurance,
transporl, Loading, untoading, handling charges associated wtth such
transshipme nL shall be excluded.

3.8.4 It is cvirlr:r-rt that as per ru)e 10(2) of the Customs Valuation
(l)clcrrnin:r1ion oI Valrre ol Imported Goods) Rules, 2OO7, rhe value of such
imported goods lor thc purpose of Sub Section (1) of Section 14 ofthe Customs
A<:t, 1962, for asscssmcnt of Customs duty shall be the va.lue of such goods, for
dclivcry at thc Lime eLnd place of importation and shall include the cost of
tr.rnsport and cost of jnsurance. Whercver the cost of trzrnsportation and
insurancc is nol asccrtainable, it has to be taken as transportation @ 2Ook and
insurance (1) 1.725% of the FOB value of the goods.

3.8.5 'lhe Noticce has not included the freight (@ 20% of FOB value of the goods

whil<: detcrmining rhc assessable value of the remnant ATF for payment of
Custorrrs Duty, as rc<luired under Rule 10(2) of the Customs Va-luation
(Dr:tr: rrrr in zrt ion of V:rluc o[ Importcd Goods) Rules, 2OO7 read with Section 14 of
lhe Customs Acl, 1962. Therefore, the assessable value of the remnant ATF is
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required to be re-determined by including the notional frcight (q 20'lr, ol FOR

value of the ATF, arrd amount of insurance @1.725%. Accordingly, worksheets
for calculating assessabie va,1ue as well as customs duty leviable / payable on
remnairt ATF has been prepared as Annexure-A to SCN, for various
internationa.l flights which terminated at SVPI Airport and were iater converted
to domestic extension flights.

3.9 It ls evident from the worksheet that during the period frorn 0 1 O1 .2022
to 31.72.2022,the Noticee is required to pay Customs duty on rcrrrnanl- ATF on
board at the time of termination of lnternational flights at SVPI Airport. The
details of customs duty to be paid on remnzmt ATF is tabulatcd hcrcin below:

Tota-l Assessabi
Value of ATF

c Total Customs duty
payablc

(ln Rs.)

Rs. 23,79 ,51 .465 I - Rs. 4,33,19,064/

3.9,1 The Noticcc has neither fi1ed Biil of Entry as required undcr provisions of
Section 46 of Customs Act 1962 nor assessed the duty Iiability required under
Section 77 read with provisions of Section 14(1) of the Customs Act 1962. Thc
Importer has also not obtained clearance ol aircraft with imporled dutiable ATF
on board under provisions of Section 47 of Customs Acl ).962 read with Public
Notice No. 09 12018 dated 12.O2.2O 18 issued by the Corrrmissioncr of Customs,
Ahmedabad. They also did not make any request to th(' propcr olficr:r undt:r
Section 18(1)(a) of the Customs Act, 1962 for the assessment in case of their
inability for self-assessment under Section 17(1) of thc Customs Act. 1962.

3.9.2 In view of the above acts committed by the Noticec, it is evidcnt that they
deliberately suppressed the materia-1 facls in order to rrrislead the Departnrcn L

under the guise of self- devised formula with an intcnt Lo cv:rdc lhc payrncnt of
Customs duty. Further, the Noticee did not declare thc quantity oI the remnant
ATF on termination ol International flight into domcstic cxr-cnsion llighL in
Import malifest as required as per provisions of Section 30 of Customs Act
7962 nor did they seek its clearance from proper officer as per provisions of
Section 47 of Customs Act 1962. Therefore, thc Noticce indulgcd in impropcr
rmportation by way of not declaring the quantity of remnant A'I'F in the Import
manifest ald removed the remnant ATF fronr the custorn arr:a withou t

permission of the proper officer thereby rendering thc impugncd goods ic.
77,06,41O Ltrs. of remnant ATF liable for confiscaLtion undcr Sr:ction 1 ) 1 (lJ and
111[) of the Customs Act, 1962.

4. In view of forgoing paras, it appears that Customs duty to the tune of Rs.
4,33,L9,064 /-(Rupees Four Crores Thirty Three Lakh Nineteen Thousand
and Sixty Four only)not leuied / not paid by thr: Noticcc is required ro be

recovered from them in terms of Section 28(1) oI thc Cusrorns Act, i962 along
with interest under Section 28AA of the Customs Act, 1962.

5, The Noticee have contravened the provisions of Section 46(1) of the
Customs Act, 1962 in as much as they havc lailcd ro ll1c thc Bi1ls of En[ry on
left over fuel (remnant fuel) on board at the timc of its terrnination of valrious
internationa-l flights into domestic sector. They have also contravcned thc
provisions of Section 17(1) of the Customs Act, 7962 and l?ule 10(2) of th<:

Customs Valuation (Determination of value of imporLcd goods) Rules, 2007. Thc
Importer has also failed to comply with the provisions ol Ser;tion zl7 ot thc

Sn It

Total
remnant
ATF
board

on

(in Kgs)

1 17,06,470
Kg"
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Customs Act 1962 by clearing ATF out of Customs Area (i.e. Airport) without
order of proper o lficc r,

5.1 'l'hcy havc failcd lo assess the correct assessable valuc of leftover fuel on
board at thc limc of its tcrmination of various intemational flight into domestic
scction as dcfinr:d rrndr:r Sub-Section (1) of Section 14 of thc Customs Act,
I962, whir:h rcsulted in non-payment of Customs Duty which is required to be

recovert:d and demanded under Section 28(1) along with interest under Section
28AA oi lhc Customs Acl, 7962.

6. In vicrv of thr: above, Show Cause Notice No. VII.Il10-29 /Pr.
Commr./O&A/2023 24 dated 26.12.2023 M/s Spice Jet Limited, 319, Udyog
Vihar, Phase IV, Gurgaon - 127078 is called upon to show cause to the
Principal Comrnissioncr of Customs, Ahmedabad as to why:

thc vzrlue of goods determined vide their letter dated 27.09.2023
should not be determined at Rs.23,79,5L,4651- (Rupees Twenty
Thrcr: (lrorr:, Sr:vcnty Nine Lakh, Fifty Onr: Thousand, Four
I-lundrcd and Sixty Five only) and Customs duty of Rs.
4,33,L9,064 /- (Rupees Four Crore, Thirty Threc Lakh, Ninetccn
ThouszLnd zrnd Sixty Four only) as detailed in Annexure A to this
Notice, should not be demanded and recovered with interest from
thcrn undcr Section 28(l) and Section 28AA of the Customs Act,
i9(r2 rr:s ncr: tivcly.

:l

b. 17.06,,1 lO l,trs of remnant ATF valued at Rs.23,79,51,4651-
should not be held liable for confiscation under Section 111(f) and
1 1 1[) of thc Customs Acl, 1962.

I)crlalt)/ should not be imposed on them under Section 112(a) of
thr: Customs Acl, 7962.

d, Pcnalty should not be imposed on them under Section 117 of the
Customs Act, 1962.

7. Written Submission: Noticee frled their written submission vide letter
dated 29,02.2024 received by this office on O4.O3.2O24 wherein they
interalia steted as under:

7.1 That at the outset, they denies every ellegation leveled in thc impugreed
SCN and lurther dr:nies having contravened any provision of the Customs Act,
1962 or thc IRulcs madc there under or ancillary to it; that they had furnished
a dclarlcd letter datcd 26th July 2O 16 wherein the details of Customs Duty
liability lor the pr:riod April 2015 to March 2016 were provided together with the
lega) provisions and cxemptions on ATF as is applicable to the Noticee; that the

delails providcd it is evident that the Noticee has disclosed the methodolory
follorved ernd prirrciples applied in the determination of Customs Duty liability
for the pcriod April 2015 to March 2016. The same methodolory and principles
havc becn followcd in the relevant period under consideration i.e. from
01 .O1 .2o22ro 3) 12.2022',

7,2 Thal as per the practice followed during the relevant period, every aircraft
before its conversion from a domestic flight to an international flight has certain
quantity of luel in its fuel tank as per regulatory requirements; that this leftover
fuel in thc arircraft before the convcrsion is fully duty paid ATF. That after
convcrsion,:rnd beforc dr:parIure for an i.ntcrnational flight, the aircraft is ftlled
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with bonded ATF (duty-free) which is consumed during thc course of such flight
outside India. Similarly, ATF is fitled at the airport ol thc lorcign destination to
be consumed on its return journey to India; that Customs duty is paid on the
remnart ATF at the time of re-conversion of the flight for domeslic opereitions
by applying a formula for the calculation of quantity lor duty paymcnl. purposcs
i.e. [total quantity of left over ATF in the aircraft on r(:turn to lndia] rninu.s lthc
opening quantity of duty paid fuel before departurc frorn Irrdial; thaL this
formula is applied by virtue of Notification No.151/94-Cus, which cxcrnpts thc
opening quantity of duty-paid fuel in thc aircraft tank before departing from
India from the total remnant quantity of fuel on relurn to lndia lrom thc loreign
run; that after working out of the quantity of remnant A'lli as abovc. thc \oticr:c
works out the value of ATF by multiplying the said quantity with the invoice
price of ATF and the prevalent exchange rate. On this valtre ol' r(:mn.lnt A'l'F. the
Noticee then adds insurance charges Q9 l.I25a/o to arrive at Lhc assessabie vaiue
for calculation of Customs duty. The Noticee does not includc any :unount
towards freight in such calculation as no freight cost is incurred bv the Noticec.
the fuel being ceirried in Noticee's own aircraft tank; that on [hc assessabic
value of ATF, applicable Customs Dutics are paid by thcm;

7.3 That as per the practice followed in the airline industry, the Noticee
maintains an advance deposit with the Customs Authoritir:s. and such advan<:c
is subsequently adjusted against the customs duty liability of the Noticee
computed and paid at the end of a specified period on the left-over ATF as per
the above formula and methodologz of calculation; that the Noticee followed the
practice of intimating the Customs Authorities about thc arrival of r:ach aircraft
into India and also about the quantity of ATF Iying in the aircralt's luel tank
upon such arrival. For the purpose of discharging its Customs Dury liability,
the Noticee would calculate the tota.l affrount duc pcriodically and nreLkc

pa),.rnents for the same vide TR-6 Challans which amounl was .rdjustcd against
the advance deposits made to the Customs Authoritics irrr thr: icft-ovcr fuel on
board;

7,4 That when an Aircraft arrives at SVPI Airport, Ahrncdabad lro nr

Internationa.l locations prior to the commencemcnt of Aircrali's domcstic run,
the Department has alleged that the lelt ovcr ATF on t:oard in thc Aircralt. on
its conversion from foreign into domestic run would arrroun L [o irnport o1 A'l'f'
and would attract Customs duty and accordingly, thc Dcpartmcnt sought to
lely Customs duty on the quantity of ATF in the tank of thc Aircralt belore it
commenced its domestic run as has becn cxhibiLcd by thr: l)cpartrncnt in thc
SCN; that the Noticee strongly opposcs thrs allcgcd conl('ntion und in this
regard, to a-rrive at the quantity of ATF on which Custonrs duty is lcviable ,

SpiceJet submits that the working followed as (a) Thc quantit,v ol A'lF in the
tank of the aircraft at the time of the aircra-lt's arrival at Ahmr:dabad lrom the
Internationa-l locations (b) The said quantity ol A'l[ irr thc tank ol Lhc airc:raft
on arrival from the International locations was to bc compared with the
quantity of duty paid ATF in the tank of th<: airr:rerll ilt rhc tirnc of its ourward
journey from Ahmedabad, and (c) the Noticee liablc to pay Customs duty r:nly
on the balance quantity of ATF in the tank ol thc aircrafr aftur dt:dur:1ing thc
duty paid ATF that was Ieft in the tank at the time of the aircraft's outbound
journey;

7.5 That Notification No. 151/94-Cus providcs for cxcntprion from p:ryrrrcnL ol'
Customs duties on quantity of fuel in the tanks equa) to thc quantity o[ the
same type of duty paid fuel taken out of India atr thc timc o[ dcparturc to an
internationa.l destination ;

7.6 That \\,ithout dice to the above unds there can be no addition
impugned SCNI that irclusit.rr.r oftowards freight as prooosed in the
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insurancc chergcs has never been disputed by the Noticec and have been
reguiarly paying thc duty on remnant ATF by adding the insurance @,L725% tn
all the chtrllans and r:zLlculations filed with the department;

7 .7 -l'hal

warran ted
cvR, 2007,
Sr:<;lior.r l4 (

thr: proviso
amounL pa

iircro rs no 'cost of transport' of ATF, hence no zrddjtions are
nnrlcr Rulc 10(2) of CVR, 2007. It is submitted that Rule l0(2) of
is only a subordinate legislation that owes its existcnce to proviso to

'I 
) of the Customs Act; that it cannot exceed the scope permitted by
to Scction 14(1); that as per the proviso to Section 14(1), only an

td or paucrb\e touards cost of transportoLion is permitted to be

includr:d in thc transaction value; that this mandates that there should be a
liabilitl on thc imporLcr to pay 6[n amount for transportation and only such
amounl can be included in the value of the imported goods; that thus, in the
prcscnt casc whr:rc no such amount is actually paid/ becomes payable by the
Noliccr: or accrucs to ar third party, the question of addition ol notional freight
docs not arisc; that in thc case of IntetGlobe Auiatlon suprcr., the Hon'ble
Tribunal has finally settled this issue in favour of the airlines; that it has been
hcid that no freight is attributable to fuel in the tank of the :rircraft; that the
'l'nbun:rl hzrs ht:ld that fuel cost incurred by the airlines form part of
comrnr:rcial t:onsidr:ration while fixing ticket charges for passenger
lransporlation bl airr:raft, likewise, ir should form part ol cost for fixation of
cargo chargcs for tll(' tl'ansportation of goods carried as cargo on the aircraft;
that lhe fucl in thc Lernk of aircraJt is not used for transport ol thc fuel itself as

a cargo or goods rathcr the sa-id fuel is necessary for the transportation of
passenger / othcr cargo by the aircraft; that therefore, the ATF carried in tank
of aircraft r:annot bc causcd to be imported as goods; that in their own case at
Mumbzri, the Ld. Additiona.l Commissioner of Customs, Mumbai Airport vide
Ordcr no. ADC/AK/ADJN 194-A/2077-18 dated 30.11.2017 has dropped the
dr:rnand wl.rich r.r,,as raiscd on account of non-inclusion of cost of frcight in value
ol ATF and lurther the said order was upheld by the Principal Commissioner of
Custorns, Mumbai vidr: Order daled 24.02.2020. ; that they relied on the
jud!tr.r( n1 oi thc IIon l-.lc Suprcmc Court in thc case ol Wipro Ltd vs. Assistant
Collector of Customs, reported as 2015 (319)ELT 177 (S.C.);

7.8 That tht: Departmcnt has grossly erred in calculating the demand of
Rs,4.33,19.064/- basr:d on the Arrival Quantity of ATF instead of considering
tht' balzrnr:c quurntitli ol A'lF lelt over in the tank of the inbound Aircraft after
deducting thc duty parid ATF that was Ieft over in the tank of the said Aircraft at
thc time of its departure from Ahmedabad for its International run; that
Customs Department in other States has duly considered our methodologr and
principles in computing the Cost of ATF and thereby has given them the benefit
of the exemption as applicable under Notification No. 151/9a; that the
I)cl):lllrncni. has accci)1od their methodologr of computing the: left ovcr value of
A'l'F in thr: inbound aircraft tanks by deducting the quantity of duty paid fuel to
arrive at the balancc quantity on which the Customs Duty liability has been
derivr:d at; that they have not suppressed any facts regarding the quantity of
balanct: A'l'F or misir:ad the department with the intent to evade the payment of
Cuslonrs dut-y for tlrc rclevant period; that the remaining contentions of the
inrpr.rilrrr:d SCN iLrc :rn r:xlcnsion/ corollary of the grounds discussed in their
submission.

8, Personal Hearlng.: The Personal Hearing was fixed on 23.04.2024 for M/s.
Spicejet l,td. Ms, L<:ena Mallick, Asstt. Manager (Taxation-Finarce) appeared
on behalf of M/s. Spicrjet Ltd, in virtual mode wherein she reiterated the
subrnissior.r as dt:tailr:d in their written submission dated 29.O2.2024 received

by this office on 04.O3.2024.
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9, I frnd that present Show Cause Notice is issucd on 26.12.2023 undcr Scction
28 (1) of the Customs Act, 1962 and in terms of Section 28 (9)(a) of the
Customs Act, 1962 duty was required to be determined within six months from
the date of notice. Thus the duty was required to be delermined under Section
28 (8) of the Customs Act, 1962 on or before2 5 .06.2024

In the present case, Personal Hearing was held on 23.04.2024 and
during the adjudicating proceeding, it was noticed that in an idcntical issue,
Hon'ble Supreme Court has disposed of the Civil Appeal Civi) Appcal Diary N<r

10284 of 2O2O filed by the Commissioner of Customs (Gcnera)). Ncu, Delhi
reported in2O24 \387) E.L.T.4 (S.C.) wherern it has been hcid as undcr:

"2.Thb Court bg the order dated 1Sth October, 2020 directed constttntion of Lhe

Committee consi^sting of the Secretary (Reuenue), the Commissioner of Cusloms
and the Chairman ond Monaging Director oJ the respondent Atr lnd.ia Limited.
The Committee utas dtrected to ploce on reavd its fintlittg/ obserurtlicttts arul
recommendalions a.s fo how the dispute in thc present fitoLLer cen be sork)d out

3.Accordingty, a report of the Committee stgned bg oll the members on 3rd
June, 2O21 has been placed. on record..

4.T1rc Learned Counsel appeoing for the parties agree thot these oppeaLs
sltould be dbposed of tn ternls of wllot is recorded in Lhc MLnuLes ol thc Meeting
dated 3rd June, 202 1.

S.Hence, tlte appeal-s are dLsposed of bg dlrecting the pctrties to ctbidc bL1 rtthat
is recorded in the Minutes of the Meeting dated 3rd June, 202 I oJ LlTe CouutuLlea
constituted by this Court in terms of the ord-er datetl 1Sth October, 2020."

Since the said Minutes of the Meeting dated 3rd Ju ne, 202 I was not
found from the website of Supreme Court, letter was written to Commissioner of
Customs (General), New Delhi and it was not possiblc to proceed furthr:r tr.r

adjudicate the matter in absence of copy of Minutcs ol Meeting dated
03.06.2027. Therefore, as per Proviso to Section 28 (9) ol thc Customs Act.
1962, Chief Commissioner of Customs has extended furthcr period ol six
months to determine the duty under Section 28 (8) of thc CustorDs Act,1962

The said copy of the Minutes of the Meeting datcd 3rd June, 202 I is
received from Commissioner of Customs (Delhi Air PorQ lGl, AIR Port, New
Delhi on 04.06.2024 and therefore, I proceed to adjudicatc the said Show Causc
Notice dated 26.1 2.2023.

10. Dlscussion and frndlngs: I have carefully gonc through the Show Causc
Notice dated 26.12.2023, relevant case records :rnd the Noticcc's submissiorr
dated 29.O2.2024 eind records of Personal Hearing.

1O.1 I find issues for considerat.ion before me in the prcsent SCN
under :-

are as

a. Whether notional freight @) 2oo/a of lL,e FOB value is includible in
the assessable value in terms of the provisions oi ltule I O(2) of the
Customs Valuation (Determination of vellue ol imported goods)

Rules, 2007? and whether the value of goods dctcrmined vide
their letter dated 27.O9.2023 should not be deterrnincd at
Rs.23,79,57,465/- (Rupees Twenty Thrr:r: Crore, Seventy Ninc
Lakh, Fifty One Thousand, Four Hundrcd arrd Sixty [ivc onl-y)

ernd Customs duty of Rs. 4,33.19,064 / (R,-rpccs liorrr Crort'.
Thirty Three Lakh, Nineteen Thousand and Srxty Four only) as
detailed in Annexure A to this Notice, should be demernded and
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recovcrcd with intcrest under Section 28(1) and Section 28AA
rcspccrivciy oI thc Customs Acl, 1962?

b. Whcther 17,06,410 Ltrs of remnant ATF valued at
Rs.23,79,51,465/- should be held liable for confiscation under
Section I l1(f) and 111[) of the Customs Act, ),962?

Whcth<:r I)enalty should be imposed under Section 112(a) of the
Customs Acl, 7962?

d. Whether Penalty should be imposed under Section 117 of the
Custor;rs A<:t, 1962?

11. 'fhe core issuc involved in the present case is the Noticee's liability to
pav CLlsl.oms DLrty on thc remnarnt ATF imported. With regard to the leviability
ol Cusloms l)uty on the remnant iuel, it is to mention that Section 12 of the
Custorns t\<:1, 1962 stipulates that Customs Duty is leviable on goods imported
into India and the rr:levant text of the same reads as under:

"lixcept as otherwise provided in this Act, or any other law for the
timc being in lorce, duties of customs shall be levied at such
rales as mav bo specified under [the Customs Tariff Act, 1975 (51

ol 1975) . or an1' other law for the time being in forr:c. on goods
imported into, or exported from, India."

'lhe:rbovc provisions, clearly stipulates that applicable Customs Duty is
lcviabk: on all importcd goods. It is not in dispute that the ATF is procurcd
botlr at tirc donrcstic Arrport ald thc lnternational Airport. Such ATF which has
bccn sourced lrom thc International Airport is definitely falling within the
dr:finit:on of thr: tr:rm 'imported goods' as defined at Soction 2(25) of the
Custonrs Act, i962. 'lhus, the only aspect to be ascertained is whether any
othcr provision in thr: Customs Acl, 7962 provides otherwise.

11.1 Sectron 87 of thc Customs AcL, 1962 provides for consumption of
irnportcd siorcs on trr>ard a vcssel or aircraft during the period such aircraJt is a
foreign going vcssel. l'he term 'stores' has been defined under Section 2(38) of
thc Cr-rstoms Ar:t, l9f;2 and includes fuel. However, the International flights
undr:r considcration, upon their termination at SVPI Airport, Ahmedabad
convcrt to domcsti<: cxtension flights to vajrious places in India, Thus, the flights
undcr <:onsideration are not covered under the category of 'foreign going vessel'
as dcfint:d under Soction 21211 of the Customs Act, 1962 and as such the
provisions o[ Seclion 87 of the Customs Act, 7962 are not applicable to the
lnternational flights rrpon their termination and conversion to domestic flights.l
Aperrt 1'rorn Sr:ction 8 /, thr:rc is no other provision which provides that CustomE
Duty is not leviablc on the imported fuel which is leftover in the tanks of the
aircraft. Thus, the remnant fuel is covered under the definition oi the 'imported
goods'alnd also thcrc is no other explicit provision for non-leq/ of Customs Duty
on such goods and as such Customs Duty is leviable on thc remnant fuel id
tcrms of thc provisions of Section l2 of the Customs Acl. 1962. This fact had
been substantiatt:d by Board's Circular No. 65/2001-Cus dated 19.f 1.2001
which rcads as undcr:

The d.omestlc extension flights ca,rtnot be consid.ered. slmilar
to fiights tDhlch operate between an alrport ln Indla ond. an
airport abroad, touchlng one or more Ind.ian airports in
betu)een. Saclinn 87 of the Customs AcL, 1962 alktLL,s Lmported

(

{
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stores to be consumed. without poAmcnL of d-ttLq it a loreign 91oinq
aircralt. It has, therefore, been decided that the extension
flights operated, by Alr Indla between Mumbal and. other
oirports or between tuo airports in Indiq, u.tould, not be
entltled, to dutg Jree supplg of fuel and. other stores.

The above position of law makes it expressly clcar that the remnarrt [ueL

on board in the tank of the aircraft, upon termination of the International flight
and converted to a domestic flight, is leviable to Customs Duty at thc applicable
rates. The Noticee have a-lso not disputed the fact rcgarding leviability of
Customs Duty on such remnant fuel.

L2. Whether notional freight @ 2Oo/" of the FOB value is includible in the
assessable value in terms of the provisions of Rule 1O(2) of the Customs
Valuation (Determination of value of imported goods) Rules, 2OO7? and
whether the value of goods determined vide their letter dated 27,O9.2023
should be determined to Rs.23,79,5L,4651- lRupees Twenty Three Crore,
Seventy Nine Lakh, Fifty One Thousand, Four Hundred and Sixty Five
only)?

12.1 I frnd that in the present Show Cause Notice, verluc is proposcd to be re-
determined as the Noticee failed to include the notionai freight (rr'20% of FOB
va-lue in the assessable value of remnant fuel in terms of the provisions of Rulc
10(2) of the Customs Valuation (Determination of valur: of imported goods)
Rules,20O7. Proviso to Section 14(1) of the Customs Act. 1962 stipulatcs that
cost of transportation to the place of importatron is requircd to be included in
the value in the marner specified in the rules made in this bch:rll. The rclcvant
text of the said proviso reads as under:

Proolded. thot such trolrsaction ualue ln the cose of imported.
goods shall lnclud.e, ln od.d.ltlon to the price as aforesaid.,
anV amount paid or pagable Jor costs and sarutces, utcLudtng
commtsslons and brokeroge, engineeing, desrgn uxtrk, roqaLLies
and ttcence fees, costs of transportation to the place ol
importa.tlon, lnsurance, Loading, unlo acling and I ru ndlit'rt1 clrctrg e: s
to the extent and in the monner specified tn the rules mad.e in
this behalf

L2.2'the corresponding provisions regarding cost of transportatirtn havc becn
made in Rulc 1O(2) of the Customs Valuertion (Dctcrrnination ol Valuc ol
Imported Goods) Ru1es, 2OO7 and the relevant text ofthe samc reads as under:

(2)For the purposes of sub-section (1) of scction 14 of thc'
Customs Act, 1962 (52 of 1962) and these rules, the ualue oI
the tmported goods shall be the ualue of such goods, end sholl
include -
(a) the cost of transport, loading, unloading and handling
charges associated with the deliuery of the imported goods to
the pLace of importatio n;

(b) the cost of insurance to the place of imporLdtion

Prouid.ed. that where the cost referred. to in clouse (a) is
not ascertainable, such cost shalt be tutenty per cent oj
the free on boqrd. ualue of the good.s
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12.3 I find Lhal notiocc has contended that the Hon'ble Tribunal in the case of
lntcrGlobc Aviation has settled this issue in favour of the arrlines and it has
br:ur h<:ld that no lrcight rs attributable to fuel in the tank of aircraft.

12.4 In simrlar issuc. I Ilnd that decision of CESTAT Delhi rcndered in case of
Air India t,imited v. CC, New Delhi - 2018 l4l TMI 785 - CESTAT New Delhi
u'as c:ha)lcnged br:fort: the Hon'ble Supreme Court by the Commissioner of
Customs (Generzrl), Ncw Delhi vide Civil Appeal Diary No. 10284/2020. The
Hon't:lr: Suprcmr: Court vidc intenm Order dated 15-10-2020, directed
conslilr..rtion ol thc C-ommittec consisting of the Secretary (Revenue), the
Commissioner of Custorns a-nd the Charrman and Managing Director of the
respondent-Air India Limited. The Committee was directed to place on record
its finding/observations and recommendations as to how the dispute in the
proscnt mattcr (:an bc sorted out. Accordingly the Committec was constituted
and meeting was held on 15.04.2021. and Reports thereof (Minutes of the
\'lr:r'ting) ',r'as submiltcd to Hon'ble Supreme Court. Thc Learned Counsel
appt::rring for the parlies agree that these appeals should be disposed of in
terms oI what is rr:r:orded in the Minutes of the Meeting dated 3rd Jone, 2027
hcncc, Ilon'bk' Suprcmc Court vide Order dated 07.17.2023 disposed of Civil
Appr:ai fi.led by thc l)r:partment by directing the parties to abide by what is
recorded in the Minutes of the Meeting dated 3rd June,2027 of the Committee
cons[i'.utcd by this Cour'. in tcrms of the order datcd 1Sth Octobcr, 2020.

12.5 I find llr:rt abovc dccision of Hon'ble Supreme Court is based on the
Mirrr-rlcs of thc M<:r:ting datcd 3rd June, 2O2l . Therefore, I find that it is
inevitable to rc-produce the Minutes of the Meeting dated 3rd June,
2O2l which are as Llnder:-

"M|NI]TES OF TIII| MEETING DATED 15.04.2021 OF THE COMMITTEE, IN
PUI?SU/\NCE olt'l't lE H)N'BLE SUPREME COURT IN THE MATTER OF CNIL
API'I'AI, I)IARY NO. I 0284/ 2O2O

'l'lte Lssue Lo be considered bg the Committee relates to ualuation of
remnant Auialion T'urbine Fuel (hereinafter refened to as "remnant ATF) for the
charqinq Cu.slom.s Dltlll in respect of an inlernational fiioht conuerted into
domcstic Jlrght at the end of its foreign run. Commissioner of Custom-s, IGI Airport
explatnt:d the issut: lo the Reuenue Secretary and Chairman & lvtanoging Director
t\ir lrttlrcL . thttl lor r.,ulurttLon of remrutnl ATF, Section 14 of tht: Cu.stoms Ac| 1962
mandates inclu.sion of cost of transportation to the place of importation, insurance
and loading unLoatllngt & handltng charges in the transaction ualue of the goods
retttl u,rth RuLe 1O (2) of Custom^s VaLuatton Rules, 2007 uthich prouides for
addition of cost o[ transportaLion @p)%q landing charges @)% and insurance cost
ru,l l2.5qo [or rtrriu[ryl t the transaction ualue. Hou-teuer, M/ s. Air Indta uas
dr-scharging CL.stom.s DuLg on Lhe FoB ualue of the remnant ATF without adding
the cost of freqlht, insurance and loading, unloading & handling charqes.
Accorclinqlq, O3 Shorl Causc Nottces dated 29.11.2O17, 06.03.2018 and
I 8 )at )-O | 8 ri,r'rr., i-ssrrr:r1 to M/ s. Air India. The same u)ere ad.iudicated uide Order
In Ori.oinoL No. l3l;/Adj/2O18 dated 31.O3.2O18 and 321/Commr/Adi./2018
dated 31 .08.20 l8 utherein the demand roised ulde the said Shou.t Cause Notices
utas confirmed bg thc adjudbating authoity. M/ s. Air Indta prefened appeal
be[ore tlon'bk: CES'IAT ogainst the aboue refened Order-ln-Original dated
.ll L).1 .lri 5 nnrl .3.1 08 20l8 The Ilon'bLe CESTAT uide Final Orders No. 51068-
5lO7O/2019 dated 18.04.2019 atloued the appeols of M/s. Atr India and
droppecl the demanrl raised in the said Sltout Cause Notices- Customs
l)cpartment conl.est.ed the said Final Orders No. 51O68'51070/2O19 dated
1 8.04.201 9 before thc I'Ion'ble Supreme Court vide Ciuil Appeol Diary No.

10284i2O2O. Ilon'bte Supreme Court ui-de Order dated 15. 10.2020 directed that

Page 14 of 23



the instant matter be placed before the Committee compising of the Reuenuc
Secretary, Chairman and, Managtng Director M/ s .Air lnclut antL Comntussiorter ol
Custom,s, IGI Airport and the Committee mag giue its opinion as to the di-spute in
the matter can be resolued.

2. In pursuance of the directions, daLed 15.10.2020, oJ the Ilon'bLe Suprertrc
Court, in the Ciuil Appeal Diary No. 10284/2020 , filed bg tlrc Commisstoner of
Cusfoms, IGI Air Port, Neu Delhi, ogoinst FinaL Order No. 51068 51070/2019 of
the CESTAT dated 18.O4.2O 19, the Committee comprising of the Reuenue
Secretary, Chairman and Managing Director M/s .Air India and Commissinner of
Customs, IGI Airport met in the Office of Reuenue Secretary, on 1 5.04.202 I , to

examine tLLe matter.

3. Commissioner of Customs, IGI Airporl further expktined LheL u k:tter datcd
O4.O3.2O21 (Annexure-A) uas witlen to CBIC Bourd o[ftce for se eking
claification on the i.ssue. CBIC Board Office examined the matter utde letter
dated 12.04.2021 (Annexure-B prouided. the claificat[on on the nLaLLer. (copg ol
the letter dated O4.O3.2O21 and CBIC Board Office claificotion dated 12.O4.2O21
were prourLed to oll the Committee members).

3.) In the clarification dated 12.04.2021, Board. notad thot os e meLL?r ol
general practice essenti.ol spare and extra fuel in the fuel lank is carned in flrghts
for proper running ond mointenance of the air crafl. Board atso noted Lhat the {uel
in the tank i.s not carried as "corgo/ goods" but is an essenltal lor propelling the
aircraft. Thus, the fuel is not akin to other cargo/ goods Lhat the aircralt ts

transporting and there is no transportatton cost/freight inuoLued tn the motter.
The ATF is not goods that are transported, but Ls actualty a pre requisite for the
aircraft to moue. Proui.so to rule 1O(2) of the Custom-s Rules, 2007 states that
where the cost of transportation b not ascertotnabLe, such cost shrzll be uuentg
percent oJ the free on board ualue of the goods. In the case of the remnanL ATF, il
b cLearly ascertai.nable that there A no transportotion cost lnuoLut:d for the ATF in
the fuel tank being an essentiaL requiremenl for propeLling the AircraJL Since LlLr:

remnant ATF is part of ATF, there i.s no transportation cost/fretght inuolued and
no freight is incLudqbLe in determination of the as.ses.snblc ua\ue ol A'I'F' retnrlenl
tn the fuel tank on conuersion to domesttc run.

3.2 On the inclusion ol landing charges qt the rate of 1o/. ol the I]OB ualue, it
has been noted bg the CBIC board Office that the is.sue is no longer releuant as
the amendment carried out to the Customs Valuotion Rule s,2007 uidt: NotificaLiorr
No. 91/2017-Cus (NT), dated 26.09.2017, Lhe loading, unloading and lutndlirLg
charges associated with the deliuery of the imported goods (colLoquiatlg termed as
landing chorge) at the place of importatton, is no longer to be added [or computlng
ualue of imported goods. Howeuer, pior to the amendntenl, the lluLe tO(2) (tt) ol
the Custom.s VaLuatian Rules,2OOT prouided for tncLusion o[ Loading, unLooding
and handling charges at 1o/o (FOB+ cost of transporlalion + cost ol irLsurancc).
Thus, though there i-s no loading, unloading and handLinq of the remnant A'l'F
(being inside the tank[ the ualue to be added for the same as pcr Lhe Rule was
not as per octual. In this regard, Boord refers to the ruLing ol the Llon'ble Suprerne
Court in the case of M/ s. Wipro Ltd. ys. Assistan, ColLector-2o 1 5 (3 19)ELT 177
(S.C.)dated 16.04.20 I5 that the landtng chorges rc be ucLderl La Llrc ualue ol
goods, should be based on actual charged incurred, and not a nolional charge of
lok as hos been prouided. in the Rules and that the notional rate should be
resorted to only u.then the actuaL are rlot ascerloinable. 'l'his ruLiLq of tLLe Suprerrrc
Court will haue retroactiue effect ond hence notional Landirug cltarges at the rate
lok cannot be added ,o cases pior to 26.09.20 17, LlLe dale on u.th{ch th(:
amendments were affected to the said Rules. Since it Ls euident that Landingt
charges are not incurred, nottonal charges at the rate of l ato cartnot be added.
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3.3. As re:garcls the nsurance to d.etermine the assessable ualue of the remnant
ATF for aircrafLs, it has been noted that the airltnes/ aircraft are required to houe
aircralL insurance. Since the ATF is an integral pdrt of the aircraft, the said
insurancc aLso couers the [uel therein. Since the amount of insurance for the ATF
Ls not dsccrLoinable, as per Rute, tt is to be at the rate of 1.125%o of the fob uaLue

tul LlLc goods.

3.4 CommLssioner of Customs, IGI Airport explained that in uieu.t of the aboue
cLanficcttion bg the Board Office, the ualue of remnant ATF for clnrging Custozls
duty, utiLl br: cts fo ous:

FoB ualue oI the A'fF1O'/o of FoB of remnont ATF (for fretght)+ 1.125% of FoB of
ATF for tnsurance.

3.5 Comml.s.sio ner of Customs, IGI Airport aLso explained tlnL in the instant co-se,

Air lndia is discharging Cll.stoms Dutg only on the FoB ualue of the remnant ATF
uil.ltortl addtng t.he cosl o.[ insurance. Thus, duty on in-suranr:e ualue as specifted
abouc Luill haue Lo be dcposited bg Air India tn the matter.

4. lk:uenue Secretary enquired. about the impact of such uatuation of remnant
ATF. as claified bg the CBIC Board Offtce, on the other airlines. Commi.ssinner of
Custonr.s. lCl ALrport tnformed that majoitg of tlTe other airhnes are discharging
Cu.slorn.s Dutq on Lhe uaLue of the ATF arriued bA adding insurance cost of the
I.-oB ualue ol tl te rernnant ATF but Air India and lnd-igo AirLines are di.scharging
Cru.slom.s l)rtty onLg on lhr: FoB uatue of the ATF without addi.ng 1.125o/o of FoB
uaLuc Of remnant luel aoa[nst insurance cost (detaiLs as per Annexure-C).
There ore, recouery of Cusloms DUA not paid on insurance cost u.till haue to be

e[fecLerl from these airlines.

5. Committee agreed tn principle to the clarification regarding the ualuation of
the renTnanL ATF for charqing Custorns Dutg, issued bg the CBIC Board office.

6. Accordinglg, the Committee decided that the decbian shall be conueged to

Hon'blc Supreme CourL.

7. I'hc meeLlng ended utttlt a uote of thanks to the Chair. "

\2.6 I find that said Minutes of lhe Meeting is based on thc clarilication given
bv the CBIC vide their letter dated 72.04.2027. In view of Para 3.1 and 3.2 of
the Minutcs of thr: Mccting dated 12.04.2021 as stated above, I find that
notion:ri frcrght irr 2Oa1,, ol thc FOB value is not required to bc included in the
asscssab)r: value of thc Remnant Fuel. Therefore, notional freight @ 2O%o of the
FOR includcd in thc Ass(issable value is rcquired to be deducted lrom the total
assessable value proposcd to be re-determined at Rs,23,79,5L,4651- (Rupees

Twenty Thrcc Crore, Scventy Nine Lakh, Fifty One Thousand, Four Hundred
and Sixtv Five only) in the Show Cause Notice.

72.7 As pr:r Para 3.3 of the Minutes of the Meeting dated 12.04.2021, I find
that insurance (tt,l. \25"/o is appropriately included in the assessable value of the
Remnanl Fuel. Further, Noticee in their written submission daled 29.02.2024
havc also acimitlerl thal on the value of remnant ATF, they have added
insurancc r:hargcs ru 1.125o/o to arrive at the assessable value for calculation of
Customs duty,

12.8 In lhc said Show Cause Notice dated 26.12.2023 against the Noticee, it
was proposr:d to rc dotornrine the assessable value at R8'23'79'51'455/- in
Annr:xuru: A wherein lhc 2Oo/o freight of FoB Value of Remnant Fuel and 7.125%
of Insurancc is includcd. In view of the discussion held in Para 12.1 to 72.6
above. said notional freight of 2Oo/o is not required to bc included in the
zLssessablc value as proposed in the Show Cause Notice ancl il is required to be
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re-determined at Rs, 19,86,6L,2331- (Rupees Nineteen Crore, Eighty Six
Lakh, Sixty One Thousaud, T\ro Hundred and Thirty Three only) aftcr
deduction of value of notional freight of 20% (Rs. 3,92,90,2321 ) considered in
the assessable value of rcmnant fuel as proposr:d lo br: dr:tcrrrtittcd in thc saicl

Show Cause Notice.

13. Whether noticee is eligible for benefit of Notification No. 35/2O17-
Cus., dated 30.06.2017? and whether the Opening balance i.e. the
quantity of fuel lying in the tank of the aircraft upon conversion of the
domestic flight to International ftght is deductible from the quantity of
remnant fuel at the time of termination of the International flight ?.

13,1. I frnd that exemption under Notification No 35/2017-Cus., dated
30.06.2017 is subject to interalia the following conditrons:

(L)

(it) the rate of dutg of custotns (incLuding the odditional
dutg leuiable under the said section 3) or Lhe rate of
dufu of Central Excise, as the case mag be, leuiabLe on
such fuel b the same at the time of ttte arriuals anc)
departures of such aircrafts; and

(iil no drawback of duty of customs or rebaLe ol dutg of
Central ExcLse, as the case maA be, u.tas alLowed on
such fuel at the time of departures of such aircrafts from
India.

13.2 It is a well settled law that the conditions laid down in thc cxc:nption
Notification are required to be strictly lollowed for thc purposc olavailing thc
benefit of exemption of Duty. Hon'ble Supremc Court in the case of
Commissioner of Central Excise Chandigarh I Vs. Maahan Darrics reported in
2OO4 (166) E.L.T.23 (S.C.) has observed that it is scttlcd law that in order to
claim benefit of a Notification, a party must striclly comply with the terms
and conditions of the Notification.

13.3 The Hon'ble Supreme Court, in the case of M/s. Dilip Kumar & Co.
reported at 2O18 (361) ELT 577 (SC), has observed as undcr:

"19. The u-rcll-settled principle i-s that uhen the words in a stotute
are clear, ptatn ond unambiguous ond only onc mcaning can bc
infened, the Courts are bound. to giue effect to the said meaninq
irrespectiue of consequences. If the u-.nrds in the sLaluLe are pLoin

and unambiguous. it becomes necessqry Lo expound those uords in
their natural and ordinary sense. The words used. clectare the

tntention of the Legislature. In Kanai I.a[ Sur u.

ParamnidhiSadhukhan, AIR 1957 SC 907, tt was Lrcld that LI Lhe

words used are capable of one construction onlg tlrcn it would. not
be open to the Courts to adopt any other hypothetical constntction
on the ground that such constructton is morc con.si.sl(,nl ruith tha
olLeged object ond policg of the Act.

52. To sum up, ue ansuer the reference holding us under ll)
Exemption notification should be inLerpreted strLCtLA; tltc burden of
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prouLtrLl uppLLCubtLLLA tuould be on lhe assess ee to sllow Lhat his
casc comes tuithin the parameters of the exemphon clause or
exemptLon ruttLfication. (2) When there i-s ombbuitA in exemption
notificatton u'hich Ls subject to strict interpretation, tlrc benefit of
such ambigluiltl cannot be clatmed bg the subject assessee and it
mttst br: interpreled in fauour of the reuenue. (3) The raLio in Sun
l,.ypot1 casc (supra) i:; nol correct and all the deci-sions uthbh took
simiLar uieu.t a.s in Sun Export case (supra) stands ouemtled."

13.4 I lon'ble Supreme Court in the case of Krishi Upaj Mandi Samiti vs.
Commissioner o[Central Excise ... on 23 February,2022, reported ln 2022 l58l
G,S.T.l- 129 (S,C.) hzrs observed that it is settled law that the Notilication has
to be read as a wholc. If any of the conditions laid down in the Notification is not
lulfilled, the partv is not entitled to the benefit ofthat Notification. Reieva:rt para
ol thc sard jLrdgmcnt is re-produced below-

" B 7 hr: c.r.emptktn noLification should not be liberally construed and
beneficiary must fall within the ambit oJ th'e exemption and. fuUit
the conditions thereoJ. In case such condltlons are not fulfilled., the
issue of applico.tion oJ the notiJication d.oes not arise at dll bg
implication.

8. I It is sclLled law that the notification hos to be recLd as a whoLe. If
ang of the cond.ltions laid. d.own ln the nottJlcation is not fulfiUed,
the partg is not entltled. to the beneJlt of thot notificatlon. An
e-rct:y:tion and/ or an exempting prouision in a toxing statute should be
construed stricLlg and tt Ls not open to the court to iqnore the conditions
prt:scribed in Lhc reLeuant policg ond the exemption notificattons i:ssued tn
lltttt tccTat rl

8.2 The exemption notificatbn should be stictly construed and gtuen a
meaninq accordinq to legi.slatiue intendment. The Statutory prouisions
prouiding lor exemption haue Lo be interpreted in tight of the tuords
r:mptogccl in t.hem and lhere cannot be ang addition or subtraction from the
sLaLutorA prouisions. "

13.5 Similarly, in the case of M/s. Medreich Sterilab
2O2Ol37 l) EI-T 639 (Mad.)Hon'ble High Court of Madras
rrnder:

Ltd. reported
has observed

at
as

9. /l i.s uteLl settled la u.t that to auail the exemption of dutu under
Q17 No LCal Lo t I Lhe RuLes and. R ulotions and the cond.itions

rt'scrihcrl t.hlrcin haur: to be stictlu adltered and there Ls no placg

Ior equiLu or Lntenclmenl Ln Lhe LnlerDretation of the ta-yino StatLltes.
Bg hoLding LhaL the RuLes of 1996 are only procedural or directory in
nature, the Learned Tribunal has frustrated the uery purpose of
I?ulc.s 3 and 4 in question bg holding that the Assesser: t^s entitled to

the exemption for import made on 28-6-2003. There is no dbpute
be.forr: r.ts lhat Lhe reglstration under Rules 1996 utas granted in
[auour d lhr: z1.s.se.s.see onlg on 14-7-2OO3 and not al anA point of
lirnc prior Lo thaL and therefore ue cannot uphold the order passed
bg the Learncd Tibunal.

ln thc insta.nL case, the Noticee has not brought aly evidence on record
to esrablish that quantitl/ of the said fuel is equal to the quantity of the same
type of [uc) whrch rvas taken out of lndia in the tanks of thc aircrafts of the
same lndian Airlinc and applicable Customs or Central Excise Duty had been

llir.id orr thc quantity ol fucl in the tank of aircraft before its convcrsion to al
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Internationa-l flight; that the rate of Dury of Customs or Ccntral Excisc was thc
same at the time of arriva.l and departure of such aircrafts and no drawback o[
Duty of Customs or rebate of Duty of Central Excise had becn claimed on such
fuel at the time of departures of such aircrafts from India. 'l'he Noticce has
merely made statements that the fuel was Duty paid and they had not claimed
drawback, however, no supportive evidence to that effect has been submitted by
them. Further, such verification / confirmation for cnsuring comp)iance of
conditions of the Notification No. 35/2017-Cus., dated 30 06.20)7 was possiblt:
only if the Importer has filed Bill of trntry for each and cvcry such domcstic
flights. I find that Noticee has neither filed Bill of Entry as requircd undcr
provisions of Section 46 of Customs Acl 7962 nor asscsscd the duty liability
required under Section 17 read with provisions of Section I4(1) of the Customs
Act 1962. The Importer has also not obtained clearancc of aircralt with
imported dutiable ATF on board under provisions of Section 47 of the Customs
Act 7962 read with Public Notice No. 09/2018 dated 12.O2.2O 18 issucd bv rht'
Commissioner of Customs, Ahmedabad In a nutshell, thc Noticee has fai.ied to
discharge the burden of proving that they had fulfillcd all the conditions o[ the
said Notiiication and were eligible for the exemption undr:r the same. Thus, I

find that the benefit of Notification No. 35/2017-Cus,, dated 30.06.2017 cannot
be accorded to them and accordingly the Custonls Duty computcd in thc Show
Cause Notice on the quantity of remnart fuel is proper zrnd thc szrme is liable to
be demanded arrd recovered from the Noticee alongwith intcrcst in Lcrms ol Lhe

provisions ofSection 28(1)and 28AA ofthe Customs Act, 1962, rcspcctivcly.

13,6 I lind that the Noticee have in their written submission dated 29.O2.2O24
have stated that other state have duly considercd thcir mcthodolory and
principles in computing the Cost of ATF and thereby has given thenr benefit ol
exemption notification no. 151/94-Cus dated 13.07.2014. Ifind that in the
present case, department has held inadmissible of exemption notification n<r

35/2017-Cus dated 30.06.2017. Though the condiLions stipulatcd in
Notification No. 151/94-Cus dated 13.O7.2O\4 statcd by thr: nori'ccc arc samc,
however, as discussed in Pura 13.1 to 13.5, Noticee is not cligible for [hc bencfit
of said Notification No. 35/2017-Cus dated 30.06.2017 as mentioned in the
Show Cause Notice dated 26.72.2023.

L4. I frnd that in the Show Cause Notice, Customs Duty proposed to be
demanded and recovered is Rs,4,33,19,06:4/ (Rupr:r:s Four Crorc. Thirir'
Three Lakh, Nineteen Thousand and Sixty Four only) against the proposcd
redetermination of assessable value al Rs.23,79,51,465/- (ltupccs'lwcnty'fhrcc
Crore, Seventy Nine Lakh, Fifty One Thousand, Four Hundrcd and Srxry Fivt:
only) in the Show Cause Notice. As I have already re-deterrnined the assessable
va.lue at Rs. 19,86,61,233/- (Rupees Nineteen Crore, tiighty Six Lakh, Sixty
One Thousarrd, Two Hundred and Thirty Three onlyl, diferenria] duty rs

required to be re- calculated on the re dctcrmincd asscssal:lc Valuc ol Ils
19,86,61,2331- (Rupees Nineteen Crore, Eighty Six Lakh, Sixty One
Thousald, Two Hundred ald 1'hirty Three onl-y) which arrivcs as Ils.
3,61,66,277/- (BCD @ 5% Rs.99,33,0621- + CvD @Lt"t' Rs.2,29,4s,3721- ,
SWS@10% Rs.32,87,843/-) The said short paid duty oi Rs 3,61 ,66,277 I
(Rupees Three Crore, Sixty One Lakh, Sixty Six Thousand, Two Hundred and
Seventy Seven only) is required to be demanded and recovered under Section
28 ( t ) of the Customs Act, 1962 a.longwith interest undcr Se(rtion 28AA of the
Customs Act, ).962 and duty of Rs.71,52,'787 l- rs ru:quir-ed to bc sct
aside/dropped due to reduction in assessable valuc of llt:rnnernt Fr:r:l on
account ofnon inclusion of notional Fre\ght Qg2Oo/o thcrein.

15, lllhether 17,O6,4LO Ltrs. of ATF valued at Rs. 19,86,61,233/- (Rupees
Nineteen Crore, Eighty Six Lakh, Sixty One Thousand, Two Hundred and
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Thirty Three only), should be held liable to confiscetion under Section
111{f) and 111[] of the Customs Act, L962.

15.1 I find that the Show Cause Notice proposes confiscation of the remnart
fucl. In this regard, it is to mention that the same is covered under the definition
ol 'importr:d goods' and 'leviable to Customs Duty as already discussed
hereinabovr:. Scction 46 of the Customs Act, 1962 provides for filing Bill of Entry
and zrftel duc vcrifica[ion and assessment of the same, the proper officer of
Cu sloms is required 1() make an order permitting cleajarlce of the imported
goods i.c issulc of Out ol CheLrgc order. ln the instant case, the Noticee have

ck:ared thc rcmnant fucl from the Customs area without obtaining the Out of
Charge ordr:r from thr: proper officer of Customs. By giving reference to a sample
provisional 13il1 of t,)ntry. which is attached to their letter dated 06.O4.2023
undr:r Annr:xurc-3, thc Noticee is found to have stated that they were filing
provisional llills of Iinlry and getting the same converted into final Bills of Entry
afler following thc proccdure stipulated in Public Notice No.O9/2018 dated
12.02.2018 ol the Principal Commissioner of Customs, Ahmedabad. But on
pen-:sal ol the cop-v- of the aforesaid sample Bill of Entry, it is found that thc
s.rmc rs not fir.r:rliy' :rsscsscd by thc proper Ofllr;er and no out ol charge order has
been issucd b.y the proper Officer. Thus, the remnant fuel is covered within the
;rmbit of Scction 11 l[) ol the Customs Act, 1962 in as much as the same has
been removed from Customs area without the permission of the proper offrcer.
Further. Section 30 of the Customs Act, 7962 provides for filing of Arrival
Munifcst Inrport Mzrnifr:st or Import Report. In the instant case, it is observed
that the Noticce havr: not filed the requisite Arriva-1 Manifest, Import Manifest or
Import Rcport in resper:t of such imported goods viz. the remnant fucl. Noticee's
contention that declaration of stores is absent in Aircraft Regulations is not
acccptablc. As per clause 1(a) of Regulation 3 of Import Manifest (Aircra-ft)

llegulations. 1976 details ofall the goods caried in the aircraft are to be entered
in thc Import Manift:st. lmport Mzrnifest is a legal document which contains
dciails o[ an_r' goods arrriving at the Customs location thert is carried by the
<:arricr of goods at Lhc dcslination Customs location in terms of Scction 30 of the
Custorrrs A<:1, 1962. Thus, I find that the remnant fuel is liable for confiscation
in tcrms of thr: provisions of Section 111(f) and 111[) of the Customs Act, 1962.
liurther, the goods are not physically available for conliscation and in such
cases redcmption l-rnc is imposable in light of the judgment in the case of
M/s, Visteon Automotive Syetems India Ltd. reported at 2018 (OO9)

GSTL O142 (Mad) whcrcin the Hon'ble High Court of Madras has observed as
u n dcr:

2.i I'he penaltlt directed against the importer under Section 112 and
the line pagable under Sectton 125 operates in two dilferent ftelds. The

[ine under Section 125 is in tieu o.[ confiscation of the goods. The pagment oJ

fine .follou.tr:t1 up by pallment of dutg and other charges Leuiable, as per
sub scction (2) r{ Section 125, fetclTes reltef for the goods Jrom getting

contiscated. Bg subjecting the goods to paAment of duty and
other charctes, the improper and irregular importation is sought to be

reguLarlsed, uthereas, bg subjecting the goods to payment of fine
under sub-section (l) ol Seclton 125, the goods are saued from getting

confiscated. I'{ence, the auailobiLitg of the good.s is not necessary

Iu, ttLposulq Llte rcdcmption fine. The opening uords of Sectlon 125,
"Wlteneuer conliscation of ang goods is authorised bg this Act ....",
brings ou| tlTe point cLearlg. The pouer to impose redemption fine

springs [rom the authori-sation of confi.scation of goods prouided for
undc:r Seclion 1 I 1 of Lhe Act. When once pouer of authori sation for
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conflscation of goods gets traced to the said Section 1 11 of the Act, ute are of
the opinion that the phystcal ouailabilitg of goods is not so much
releuant, The redemption fine is tn fact to auoid such consequences

Jlouing from Section 1 I 1 onLy. Hence, the poument ol redempt[on line
saues the goods from getting confiscated. Hence, their physicctt
auailabilitg does not have any signiftcance for imposition ol redemption

fine under Section 125 of tlrc Act. We accordinglll ansLucr queslion
No. (iii).

lS.2 I also find that Hon'ble High Cor.rrt ol (iLrj:r iLt Lrr rclvurt. ott liris
judgmenr, in the case ol Synergy Fertichem Ltd. vs. Union of lndia,
reported h 2O2O (33) G.S.T.L. 513 (Guj.), has hcld trtLcr aLia as under: -

774, ,...,, In the aforesaid context, ue moy rekr Lo and rely upon ct

decisian of the Madras Hrgh Court tn the case ol M/ s. VisLeon AuLorrLotLUc

Sysferns u. The Customs, Excise & Seruice Tau AppeLlate Tibuna| C.M.A.
No. 2857 of 2O11, decided on 1|th August, 2Ol7 |2018 9 G.S.T.t,. 142
(Mad.)], uherein the follouing has been obserued in Para 23;

"23. The penaltA dtrected against the lmporte r untir:r Section I 12

ond the fine pagabLe under Sectktn 125 opcroLe rn lwo d{feret
fields. The fine under SecLion 125 A tn Lteu oJ conJisccttiorr oJ tlta
goods. The paAment of ftne followed up by paAment of duty and
other charges leuiable, as per sub-sectlon (2) ol SacLion 125, letcltas
relief for the goods from getting confi:;cated. Bg subjecLirry the goods
to paAment of duty and other charges, the tmproper and irregular
tmportation is .sought to be regularised, uhercas, by subjecting the
goods to paAment of fine under sub-section (1) of Section 125, Lhe

goods are soued from getting confbcoted. Hence, LLrc ouailabtliLy o[
the goods is not necessqry lor imposing Llte redentptturt fttrc. ) 1rc

opening uords of Section 125, "Wheneuer confiscutiort ol any goods
i-s authorbed by thi-s Act....", bnngs out the point clearlg. The power
to impose redemption fine spings from thc authorisation o{
confi-scatian of goods prouid.ed for under Section I I I ol tLrc AcL When
once power of authoisation for confiscatton of -tloorls q?ls Lre('ed lo
the soid Section 111 of Lhe Ac[ tuc ore oJ lltL ctltttri:tt LfLet !lt(:
phgsical auailabilitg of goods Ls not so muctr releuanL Tle
redemption fine is tn fact to auorcl such consequt:nct:s fouting Jiorrt
Section 111 onLg. Hence, the pagmenl of redemptton ltne saues the
goods from getting confbcated. Hence, their phllstcrtl auailabililll
does not haue any si4ntfbance for imposttion oJ rederrrytion fh te
under Section 125 of the Act. We accordingLy answer question No.

(iit) "

775. We uould llke to follow the dictum as laid down bg the
Mad,rcs High Court in Para-23, referred to aboue,"

ln view of the above, I hnd that 17,06,410 Ltrs. ol ,.\'l'[ whost
vaLue has been re-determined at Rs. 19,86,61,,2331 (llrrpt'r's Ninclccn
Crore, Eighty Six Lakh, Sixty One 1'housand, Two Hundrt:d and Thirty
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'lhrcc only),is liablc for confiscation under Section 1 1 I (f) and I 1 1(j) of
the Customs Acl, 1962 and redemption fine is also liable to be imposed
in vicw of thc zrfrrrcsaid decisions.

16. Whether penalty should be imposed on them under Section ll2lal of
the Customs Act, 7962?

16.1 The Show Causc Notice proposes imposition of penalty on the Noticee
undr:r the provision ol Section 112 (a) of the Customs Act, 1962. In terms of
thc ;rrovisiorrs of Sr:ction 1 )2(a), an-y person, who omits to do any act which
act or omission would render such goods liable to conflscation under Section
1 i I. is iralrlr: lo pcr'raily ln thc instant case, the Noticec have removed the
dutiablc goods i.c. remnant fuel from the Customs area without permission
from the propcr olficer and also failed to file the requisite manifest/report
ernd b_v such acts havc rcndered the goods liable for confiscation. I have
aircady found that thc Goods under consideration are liable to confiscation
l:nder Section 1 1 1 (f) and 1 I 1[) of the Customs Acl, 1962. Thus, the Noticee
havc committed an act which has rendered the goods ljable to confiscation.
Therefore, ratio of nonc of the judgements relied upon by the Noticee are
applicable in the present case. Resultantly, I find that the Noticee is liable to
pcna)t,v in t(jrrns ol thr: provisions of Section 112(a)(ii) of tht: Customs
Act,l962.

17. Whether penalty should not be imposed on them under Section 117 of
the Customs Act, L962.

17.11 find that Show Causc Notice also proposes Penalty under Section 117 of
thc Customs Act. 1962. Section 117 of the Customs Act, 1962 reads as under:

" I 17. l'enatl.ies for contraL)ention, etc., not expresslA mentioned.-Ang person u.lho

controuenes arul proui^sion of Lhis Act or abets ang such contrauention or uho fails
Lo complg u,titLr ang prot'isian of this Act utitlt tuhich it was his dutg to comply,
uhere no express penaLtg Ls elsewhere prouided for such contrauention or faiJure,
slLa bc: liable to a pcnoLtg not exceeding lone Lakh rupeesl."

I find that this rs a gcneral penalty which may be imposed for various
contravention arnd lailures where no express pendty is elsewhere provided in
tho Customs Ar:t, 1962. In the present case, since express penalty under
Scction I 12 (a) (ii) of thc Customs Act,1962 for rendering the imported goods

liablc for conlLscatron undcr Section 1 I I (f) and 111[)of the Customs, Act,
1962, has alrcady bccn invoked ernd found imposable as discussed herein
above, therefr;re, I hold that Penalty under Section 117 of the Customs Act, is
not u,arranted and legally not sustainable.

18. In r.ir:."r, of thc z:.bovc findings, I pass the following order

:: ORDER ::

18. 1 The valuc of goods determined vide the Noticee's letter dated 27 .O9.2023
is rr:-dr:termincd at Rs. 19,86,61,233/- (Rupees Nineteen Crorc, Eighty Six

t,akh, S|.ty One Thousand, Two Hundred and Thirty Three only) in terms of the
provisicrns of Scr:tion 1a(1)of the Customs Act, 1962 read with Rule 10(2) of the
Cusloms Vzrluation {Dctcrmination of Value of lmported Goods) Rules, 2007.

18.2 I r;onfirm the Customs Duty amounting to Rs. 3,61 ,66,277 l- (Rupees
'l'hrc<-' Crore, Sixty One Lakh, Sixty Six Thousand, Two Hundred and
Scvcnty Seven only) as per Annexure-A to the Show Cause Notice and order to
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recover the same in terms of the provisions of Section 28(1) of thc Customs Act,
1962 and drop the demand ofRs. 7i,52,787/- as discusscd rn Pnra 14 above.

18,3 I order recovery of Intercst at the applicable ratc on th(' CusLoms Dr,rt;' :rs

mentioned at Para 18.2 above in terms of the provisions of Section 28AA of the
Customs Act, 1962.

18.4 I order to confiscate L7,O6,4LO Ltrs. of ATF va.lued at Ils. 19,86,61,233/
(Rupees Nineteen Crore, Eighty Six Lakh, Sixty Onc Thousand, Trvo I'lundrcd
and Thirty Three only) under the provisions of Sections 1 I I (i) and 1 1 ) [) ol thc
Customs Act, 1962 and impose a Redemption }rine of Rs.1,OO,OO,OOO/ -

(Rupees One Crore only) under the provisions of Section 125(1) ol the
Customs Lcl, 1962 in lieu of confiscation.

18.6 I impose penalty of Rs. 25,OO,OOO/- (Rupees T\rrenty Five Lakh only) on
the Noticee in terms of the provisions of Section 112(a)(ii) ol the Customs Act,
1962. However, in view of the proviso to Ser;tion I 12(il) r>l th(' CLrslonls A('1,

1962, rf the amount of Customs Duty conhrmed and intcrcst thereon is prud
within a period of thirty days from the date of the comrnunication oI this Order,
the penalty shall be twenty five percent of the penalty determined above;

18.7 I refrain from imposing any penalty on Noticec under Scclion I I7 ol thr:
Customs Act,l962.

19. This order is issued without prejudice to any other action that mav be

taken under the provisions of the Customs Act, 1962 and Rules / Re gulations
framed thereunder or any other law for the time being in forcc rn the Ilepublic
of India.

20. The Show Cause Notice No. Vlll/70-29 lPr.Commr./O&A 12023-24 dated
26.12.2023 is disposed off in above terms,

@*+
6b

DIN: 2024067 lMNOOOO3 18743

F.No. VIII/ 1O-29 I Pr. Commr, I OeA I 2023-24

To,

{k-
(Shiv Kumar SlriLrma)

Principal Commissioner

Date:24.06.2024

copy
1.

2.

J.

4.

M/s Spice Jet Limited,
319, Udyog Viheu, Phase IV,
Gurgaon - \27018

to:
Ttre Chief Commissioner of Customs, Gujarat Customs Zone,
Ahmedabad
Deputy/Assistant Commissioner of Customs, Air Cargo Complcx,
Ahmedabad
Deputy/Assistant Commissioner of Customs, SVPI Airport, Ahmedabad
Superintendent (systems), Customs, HQ, Ahmedabad Commissioncr,
Ahmedabad in PDF format for uploading on the wcbsitc of thc Customs
Commissionerate, Ahmedabad.
Guard File.
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