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|: (RTSEETIUTT) FHEHT, TS e IR & TG A PR . |

| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the

| following categories of cases, any person aggrieved by this order can prefer a Revision

| Application to The Additional Secretary/Joint Secretary (Revisicn Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the

| date of communication of the order.

FrafafeamafRmamd=morder relating to :

@) | FwdErHmafaasaTe.
| (a) |any goods imported on baggage.
f T : -
@) | HRaH AT e e g H AT ATe N ATA [T HRAH ST T eIy U TS AR
' TR AR AT TS AT aRANT R AT RT3 AT T AT S [HTATH S fdrarerar
k2
any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.
; ) | Hrresafufam, 1962 Heramgx quRTSdHaTTTTaHid ae axemaTT e s,
!

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3. | QARG U Ta T HTa A TR A - G B HTRS TH IR T RIS S a3 | [of e [aTgiit
The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@) | BIEWITEE,1870PAEH.6 ATH 1 perthafuifafrrmregarsremze! 4
| afera, s igau i rara i@ e ep e heTrE e,
| (a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.
f— - 3
(@) | SESGwavibsaTarHasneRe! 4 ufaal afde! )
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any / Pl
M | gtgTTswaTdgTe! 4 wlaai
(c) | 4 copies of the Application for Revision. o
(%) I T TaR S 1 [T THTRICB A TUTTTH, 1962 (TUTHIRITRIA) .
: am,mtm’mﬁqﬁmmﬁqﬂﬁﬁiﬂﬂaﬂm. 200/~
(EUTE R HTATS. 1000/~ FULTBHEARATA .
) S fHTHETe), SR T S YA A AT 1R s DraTuiadl.
gfexresd, i TN SR R RIS RS TG AT GHE A Qb S T HS.200/-
| iRafTeaER e e A B ST 1000/-
(d) L The duplicate copy of the T.R.6 challan evidencing payment of Rs 200/- (Rupees two
Hundred only) or Rs.1.000/- (Rupees one thousand only) as the case may be, under the
' Head of other receipts, fees, fines, forfeitures and Miscellaneous I:_ex_ns bemg the_: fee
| prescribed in the Customs Act, 1962 (as amended) for ﬁling a _Rcusmn Application. If the
' amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
E Hed. 2
| ¥ .
| ﬁammmmwmmmmmm@m
Argeerfufan 1962 FIURT 129 T (1) Foami.g.-3 |
\ W,Wmmmmmmm
b |

In respect of cases other than these mentioned under item 2 abovs, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

- dTerew, & qu&]qqicmqﬁqu{a{di‘ﬁi'q&{ﬁ  Customs, Excise & Service Tax Appellate
' aﬂ'm,qf‘gj'rﬂa—,ﬂm Tribunal, West Zonal Bench
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Wﬁﬂ,aﬁﬁﬁﬁmﬁﬁﬁ?w,wﬁ 20d Floor, BahumdllBhavan li
a1, 3{6HaE1G-380016 Nr.Girdhar Nagar Bridge, Asarwa, I
Ahmedabad-380 016 |

5. |emrremofutan, 1962 FIURT 120 T (6) S, SraTgemamuigy, 1962 BIURT 129
g1 Berfierfiasarfafif@agredarsatee- ‘

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(@) amaﬁﬂwﬁmmﬁﬁﬂﬁmmrﬂﬁeﬂmﬂmmmmmwnmmﬁv \
FHUAAREE LS U S HE A UBEHREUT.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of ' ‘
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand {
rupees; | "
mmmmmmmmwmwmm' [ s
(E‘) .q ﬁ ﬁ aﬁ a a ﬁ a ﬁ | - vl o ) -

S ol

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ; [

) admm@mmmmmwmm
SO IS USe AT, GHEWIR U, |
where the amount of duty and interest demanded and penalty levied by any ofﬁcer of T

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten *
thousand rupees

(9) | SHAHCB AT BV, AR UYeP D 10% |
HETPRATR, 6 [P U YICSIAaTGHE, qESd 10% 1
RHAR, Teibaaesiaarie, rdterRamme| “ |
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the dutv|
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute. g

6. | IraffATHAIURT 129 (7) FermiasrfameIFaHe RIS TIgTIS- | - ‘

AwuSRgarEfbis RIS R sTTs Refremede : - srar |
o f a f a ﬁ a a e rammw" mﬂm i J it .‘P '

er section 129 (a) of the said Act, every application made before the Appellate
unal- : B i
|

|

I
for restoration of an appeal or an apphcatlon shall be accompanied by a fee of five |
undred rupees. | '
; 1

;/“ an appeal for grant of stay or for rectification of mistake or for any other purpose; or | |
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ORDER-IN-APPEAL

M/s Gallant Metal Limited, S.No.176, Village Samakhyali, Bhachau, Kutch-

i3?0201 (hereinafter referred to as “the Appellant”) had filed the two appeal"

Earising out of Order-in-Original KDL/AC/AG/65/Gr.-1/2013-14 dated
112.02.2014 & KDL/AC/AG/101/Gr.-1/2013-14 dated 21.03.2014 (hereinafter
referred to as ‘original impugned orders') issued by the Assistant Commissioner
of Customs, Custom House, Kandla (hereinafter referred to as ‘original
|adjudicating authority).

|

12, Briefly stated, facts of the case are that the appellant had filed the Bills of
!Entry No. 3279110 dated 16.09.2013, No. 3106768 dated 27.08.2013 and No.
3425834 dated 01.10.2013 for clearance of imported steam coal from Indonesia.
For clearance of the said goods, the importer claimed exemption of Basic
Customs Duty vide Notification No. 46/2011 dated 01.06.2011, Sr. No. 207. but
did not produce AIFTA Preferential Tariff Certificate of Origin. Hence, a query
rlwas raised and in response to the’ query, the importer submitted an
undertaking that they will submit the Certificate within 15 days. Against a PD
Ifbond in terms of Section 18 of the Customs Act, 196‘2, the goods were cleared
by extending the benefit of Notification No. 46/2011 dated 01.06.2011.

owever, the Appellant failsd to give the corrected certificate of origin and as the
mporter failed to fulfil the conditions of the undertaking i.e. submitting the
amended certificaté, the benefit of exemption on Basic Customs Duty vide
F\Jotiﬁcation No. 46/2011 dated 01.03.2011 availed by thera became ineligible.
Thereafter, the original adjudicating authority had passed the original
impugned orders (1) Denied the benefit under Notification No. 16/2011 dated
01.06.2011 (2) Confirmed the duty demand along with interest and (3)
appropriated the amount of towards payment of duty and interest under

provisions of the Customs Act, 1962. Further, the Appellant challenged the

Ll | . . .
order of the original adjudicating authority before Commissioner (Appeals) on

the ground that, the defect in the certificate of origin was defect of technical

ature and benefit of the Notification should not have been denied to them.

52-14-15 dated 28.08.2014 rejected the appeals stating the following:

\ [

; \%,\

' and relevant documents accompanying the subject appeals. I find
that the appellant has not produced the Country of Origin
Certificate required as per Notification No.46,/2011 dated
01.06.2011.

.1  Thereafter, Commissioner (Appeals) vide order KDL-CUS-OOO-APPQSI,-.-'- ® X

S~

! 5. 1 have gone through the grounds of appeal, personal hearing e
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6. I have examined the condition of Notification No.46/2011 dated
01.06.2011 and find that the adjudicating authority passed
orders in accordance with the condition of Notification.”

Further, being aggrieved, the appellant challenged the said order before the

| CESTAT, Ahmedabad and relied on the following decisions:

» Chowgule & Company Pvt. Ltd. V/s. CC & C. Ex., 2014 (306) ELT|
1 (Tri-LB) - |
f » Coromandal Stampings & Stones Ltd. V/s. CCE & ST, Hy‘derabad-ll,:
| 2016 (43) STR 221 (Tri.-Hyd.)

! » Mangalore Chemicals & Fertilizers Ltd. V/s. DC, 1991 (55) ELT 437
(S.C.)

2.2 Further, CESTAT Ahmedabad vide their Final Order No. A/12689—|

12690/2023 dated 01.12.2023, remanded the matter to this office. The relevant |

paras of the said order is reproduced as : |
' |

(3

B
|

4. We are considered the rival submission. We find that Notification No.
46/2011 grants special concession rate of custom duty to the goods

notification. The Appellant claimed to have imported 50,000/- ‘MTs. of|
Indonesian origin coal by vessel MV. Jindal Varad to India. The bill oj:
entry, the commercial invoice, the bill of lading and the certificate of origin |
all mentioned the name of vessel MV. Jindal Varad. Learned Counsel has
argued that Notification No. 189/2009-Custom (NT) dated 31.12.2009
clearly provides that, if the goods are originally from the country listed in
Annexure- II to notification 46/2011 then that country will be the country .
T f origin and the benefit of concessional rate of duty would be available. |
e argued that the rule 8 of the custom tariff [Determination of Origin of |
ods under the Preferential Trade Agreement between the Governments
«9f Member States of the Association of Southeast Asian Nations (ASEAN)
and the Republic of India] Rules, 2009 notified by notification 189/2009-
Custom(NT) dated 31.12.2009 prescribed that the benefit would be
available even when the goods transit through non member nations with
or without transtatement and temporary storage, if the same have not
undergone any operation in any such non party nations, other than
unloading and reloading: Learned Counsel had argued that in the present
case the goods have always been on the vessel and the vessel went froma|
Indonesia Tanjung Pemancingan Anchorage to Jabel Ali and thereafter'
came to India. He has argued that the certificate of the origin clearly |
’ shows that goods were consigned for India from Indonesia by the vessel
MV. Jindal Varad. It was the argument of Learned Counsel that as long as

the goods are of Indonesian origin the department cannot use
technicalities to deny the benefit of exemption notification. It is noticed that |

the original adjudicating authority has observed as follows while rejecting:

the benefit “7.3 In the instant case the importer submitted AIFTA |
Certificate No. 0002455/ BJM/2013 dt. 22.07.2013. It covered 70000 MT

Steam Coal of Indonesian Origin consigned from PT Yastra Enerqgy

' Indonesia to Farlin Energy and Commodities FZE, Dubai, UAE. Column 10
the AIFTA Certificate No. 0002455/BJM/2013 dt. 22.07.2013 bears
Number and date of Invoice as 012/INV/PT-YE/VII/2013 dt. 21.07.2013.

}
| ‘Jﬁ"'j/ Page |5 |

originating from specified countries listed in appendix II of the said |
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however the subject imports are covered under invoice no. FECFCUST/ 13- |

1029 dt. 11.08.2013 which is for 50000 MT of steam Coal. On careful |
perusal of AIFTA Certificate No. 0002455/ BJM/20] 3 dt. 22.07.2013 it is
noticed that third party invoicing at Sr. No. 13 has not been mentioned.

Further, name and address of the Indian importer has not been mentioned
at Box No. 02.”

5. From the above observation it is noticed that the original adjudicating
authority has pointed out that the invoice no. and date mentioned in the
country of origin certificate does not match with the invoice number and

X

|

date of the invoice presented by the importer. The certificate covers a |

quantity of 70,000 MTs. of steam coal of Indonesian origin consigned for
from PT Yastra - Energy Indonesia to Farlin Energy % Commodities Dubai
UAE. The number and date of invoice on the certificate produced by the
Appellant as shown as (1) 0002455/BJM/2013 dt. 22.07.2013 whereas,
the imports are covered under invoice no. FECFCUST/13-1029 dit.
11.08.2013. The argument of the Appellant before Commissioner (Appeal)
was that, these deficiencies do not imply that the goods are not of
Indonesian origin. The Commissioner (Appeal) has not examined any of
this ground and has simply rejected the appeal by observing as follows:

“5. I have gone through the grounds of appeal, personal hearing and
relevant documents accompanying the subject appeals. I find that the

appellant has not produced the Country of Origin Certificate required as |

per Notification No.46/2011 dated 01.06.2011.

6. I have examined the condition of Notification No.46/2011 dated
01.06.2011 and find that the adjudicating authority passed orders in
accordance with the condition of Notification.” 6. W= find that, the said

order of Commissioner (Appeal) is not a speaking order. He has not

examined the reasons given by the Appellant in its appeal before

Commissioner (Appeal). The impugned order is therefore set aside and the |

matter remanded to the Commissioner (Appeal) to gives specific findings
on all the points raised by the Appellant before the Commissioner (Appea!}

7. Appeals are allowed by way of remand.”

Vole s 1,

Further, the appcllant vide their submission dated 0€.03.2025 statqd ‘t~he

That the original adjudicating Authority had denied benefit of Notification
No.46/2011 on the grounds that the certificate of origin submitted by the
appellant did not mention the name of the appellant and the invoice on
which the goods were bought. It is submitted that the Notification only
stipulates that the importer has to prove to the satisfaction of the
Assistant Commissioner/Deputy Commissioner that the goods imported

are from ASEAN ccuntries. The Notification states as under: -

"Provided that the importer proves to the safisfaction of
the Deputy Commissioner of Customs o- Assistant

Commissioner of Customs, as the case may be, that

L\\ Page | 6
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the goods in respect of which the benefit of this
exemption is claimed are of the origin of the countries
as mentioned in Appendix I, in accordance with
provisions of the Customs Tariff [Determination of
Origin of Goods wunder the Preferential Trade
Agreement between the Govermments of Member
States of the Association of Southeast Asian Nation‘s‘
(ASEAN) and the Republic of !ﬁdia] Rules, 2009,
published in the notification of the Government of India
in the Ministry of Finance (Department of Revenue), No.
189/2009- Customs (N.T.), dated the 31st December,
2009.”

That the goods were being sent from Indonesia to India in vessel MV.
Jindal Varad. The certificate of origin mentioned the name of M/s. Farlin
Energy & Commodities who also prepared the commercial invdice and
bill of lading in the appellant's name that 50,000 MTs. of Indonesian
origin coal would be travelling on the vessel MV. Jindal Varad to India.
The bill of entry, the commercial invoice, the bill of lading, COO and all
the documents specifically referred to vessel M¥V. Jindal Varad and also
referred to the coal being of Indonesian origin. This fact has not been
disputed by the department in the proceedings. Therefore, as long as the

goods are of Indonesian origin the benefit of the notifieation cannot be’

denied to the appellant.

a\That the goods are originally from the member nations and are consigned

?ag per Rule 8, then the benefit of concessional rate of duty would be

dilable. Rule 8 covers a situation where the goods transit through

party nations other than unloading and reloading. In the facts of the
present case, the goods have always been on the vessel and the vessel
went from Indonesia Tanjung, Pemancingan, Anchorage to Jabel Ali and
came to India. The certificate of origin clearly shows that the goods were
consigned for India from Indonesia on vessel MV. Jindal Varad. The
Appellant has to buy goods of Indonesian origin from UAE based
suppliers who directly source the goods from Indonesia and buy in bulk,
which they further sell to the Appellant with a margin of profit. Merely
because the intermediary prepared invoices, would not change the Origin
of the coal, which is clearly Indonesia even as per the documents

prepared by M/s. Farlin Energy & Commodities.

member nations with or without transshipment and temporary

orage and if the goods have not undergone any operation in such non- |

Page | 7[
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e They have relied upon the following cases:

NUL-LUD-UUU-APP-UU4-2UZ25-2b |

» M/s. Chowgule & Company Pvt. Ltd. reported at 2014 (306) ELT |

326

» M/s. Mangalore Chemicals & Fertilizers Ltd. reported at 1991 (55)
ELT 437

|
'PERSONAL HEARING

-

4. Shri Amal Dave, Advocate appeared on 12.03.2025 cn behalf of appellant
and stated that - as per Notification No. 189/2009 dated 31.12.2009 there is no

requirement that the Country-of-Origin Certificate should mention all the

details of third-party invoicing. That there exists only a column to put a tick

\mark and not putting a tick mark cannot be a grounc to deny benefit of |

I.preferential rate of tax when the adjudicating authority does not doubt the

origin of the goods. That as long as the origin of the gcods is not doubted,
technical grounds cannot be a reason to deny substantial benefit. That all the
documents indicate that the goods were aboard MV Jindal Varad Ship, which
commenced journey from Indonesia and the commercial invoices including the
COO certificate shows that coal was to be unloaded in India. Therefore, the

|
;beneﬁt should be granted.

4.1 Further, due to change in appellate authority, a fresh PH was given to the
appellant which was attended by Shri Amal Dave, Advocate, on 06.05.2025 on

behalf of appellant. He also reiterated the submissions made in the appeal

memorandum.
DISCUSSION & FINDINGS &
O 1 have gone through the appeal memorandum filec by the appellant,

records of the case and submissions made during personal hearing. The issues
lto be decided in present appeal are whether the benefit of Notification No.
46/2011 dated 01.06.2011 denied to the appellant and demanding Customs
ﬁuty, in the facts and circumstances of the case, is legal and proper or

therwise,

[t is observed that the appellant had filed the Bills of Entry No. 3279110
ai;iated 16.09.2013, No. 3106768 dated 27.08.2013 and No. 3425834 dated

. 61.10.2013 for clearance of imported steam coal from Indonesia claiming the

benefit of Notification No. 46/2011 dated 01.06.2011 but did not produce AIFTA
preferential Tariff Certificate of Origin at the material time due to which the

(A\:\ Page | 8
~
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benefit of exemption cf the BCD availed by them be(.ome ineligible. I“urthc,r it is

observed that the appellant requested the customs authorities to assess the

subject consignments without extending the benefit of the subject notification; |

!pursuant to which the goods were cleared on payment under protest and!
:appellant vide their letters dated 10.12.2013 and 18.11.2013 intimated that
they had paid the excess payment under protest. Further, the original
adjudicating authority vide original impugned orders, disallowed the benefit of
‘exemption of Notification No. 46/2011 dated 01.06.2011 and confirmed the |
demand of basic customs duty, which was challenged before the Commissioner |
Appeals. Further, Commissioner Appeals had also upheld the original impugned
orders which was further challenged before the Hon’ble CESTAT Ahmedabad,

 who vide their Final Order dated 01.12.2023 remanded the matter to this office.

16.1 In this regard, it is observed that the appellant has contended that they |

' have submitted the certificate of origin in which the details were given that the

* | goods were being sent from Indonesia to India in vessel MV. Jindal Varad and
Ithe certificate of origin mentioned the name of- M/s. Farlin Energy &
i‘ Commodities, UAE who also prepared the commercial invoice and bill of ladingf
‘in the appellant's name that 50,000 MTs. of Indonesian origin coal would be |
travelling on the vessel MV. Jindal Varad to India. The bill of entry, the!
' commercial invoice, the bill of lading, COO and all the documents specifically |
| referred to vessel MV. Jindal Varad and that the goods have always beefi on the i
Ivessel and the vessel went from Indonesia, Tanjung, Pemancingan, Anchorage |

to Jabel Ali and thereafter came to India. Therefore, as long as the gooc;k; are of 1

Niew of the same, I find that certificate of theé origin submitted by the

ant shows that port of loading as Indonesia and the goods loaded in the
eI MV. Jindal Varad is of Indonesian Origin. It is also observed that the |
| original invoice issued to M/s. Farlin Energy & Commodities, UAE, .submitted!
by the appellant mention that the port of discharge as “any port in India” which
clearly shows that the goods were consigned for India only by the Vessel MV,
Jindal Varad. Further, M/s. Farlin Energy & Commodities, UAE have issued
‘invoices to the appellant wherein the Port of loading is mentioned as Indonesia. |
In view of the above facts and circumstances, it is substantiated that goods are 'l
of Indonesian origin. Therefore, benefit of exemption of Basic Customs Duty to
|the appellant, in terms of the Notification No. 46/2011 dated 01.06.2011, 1S
allowed on the basis of Country of Origin certificate rather than details such as
Importer’s name and other details on original invoice which are however same
as mentioned in the BOE submitted - by the appellant. In this regard, it is
‘cons1dered that the appellant has not mis - declared any details in the Bill of |

Entry and since the goods are of Indonesian origin, therefore, merely nol|

|Subm1ttmg the AIFTA certificate on technical grounds cannot be a reason to |

‘\% , Page | 9
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RUL-LUD-UUU-APF-UU4-2025-2b |
deny the substantial benefit of Notification No. 46/2011 dated 01.06.2011 to
‘the appellant.

| \
|7. In view of the above discussion, I am of the considered view that original
impugnéd orders confirming the demand of Customs duty and disallowing the
benefit of exemption of Basic Customs Duty cannot be upheld. Accordingly, the

impugned order is set aside and appeal of the appellant is allowed with

-

=9 99
ll ’ [
.I'a_.#?:

consequential relief, if any.

|
| | |
|
|
|

i

COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

F.Nos. $/49-03/CUS/KDL/24-25 Dated - 13.05.2025 |
! / / /. ,éq, |
By Registered Post A.D.

To, sreanfae/ATTESTED

M /s Gallant Metal Limited, /7

S.No.176, Village Samakhyali, - srefera/ ARINTENDENT

Bhachau, Kutch-370201 - w{gﬁf’reﬂ).&'ﬁmr“m,

CLSTOMS (APPEALS), AR MEDABAD
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< Copy to:
! J/ The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.

2. The Commissioner of Customs, Customs, Kandla.

| 3. The Deputy/Assistant Commissioner of Customs, Customs House, Kandla.
4. Guard File.
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