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7g i 39 =fRF F @l ool & e qwa & & orft & R amr ag 9 By mar &

This copy is granted free of cost for the private use of the person to whom it is issued.

darges s 1962 # o 120 & & (1) (79T IO F iy Pefetad a0ET &
W%mﬁﬁﬂﬁwm#aﬁﬁmwmﬁﬂwmﬁﬁmﬁ‘
e & 3 wE & siE IR e /dgw @fm (amEer @), B e, (gee
gz A, 7% Reft #r @lwe a¥er g w1 g 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months ‘
from the date of communication of the order.

Fafefas w=fag sde/Order relating to :

(& (

e F w1 F srmfam w8 7797 |

(a)

any goods imported on baggage

(E(

WId # FTe F g FEY AgA F wrer @y Afdw W §F Iu% aedey w0 9¢ 9dn 7 A0
HIS 47 I§ Twasd #1799 Ia 9 F fOw oifdw wver @it 7 9 9T 47 99 e ™ 97
IR T AT A owTAr F afde wer & w4 @

(b)

any goods loaded in a conveyance for importation into India, but which are not

unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination |
are short of the quantity required to be unloaded at that destination.

(T(

darges wfaffay, 1962 & searg X a9r 98% a9 aa1w v FaEt & agd qoF arger 4
ECpnis

(<)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereunder.

TTORT Fr3eT T WOF AaEdt ¥ (AAEE TET F VT T G wE svadd gwd arT |
1 gt o 9w F vy Pwfafee e o 2 Tk '

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(%)

e it ©F,1870 ¥ W% #.6 AqgAr 1 ¥ i fFuifia g 7w sgee g5 amdw 4 o4

(a)

|
yfagt, Rt v oftt & g=me 47 f ~mEew g fwe s g TR, f
|

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

q9)

g TV & FAaT 919 qo qew # 4 wiagi, IR

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any ' |

(M)

i ¥ forg smaww i ¢4 wftwt

(c)

4 copies of the Application for Revision.

(%N

GAErET ATaE AT FA ¥ g dinged st 1962 (waT @R ¥ Ruife B o a w@fiy, ]
e, que, sredt T fafay 7t & oftd & anfisr smar & # €. 200/-(F9Q 2 &Y 979)4T £.1000/-(FIY TH gATX
|1 ), StET ot wTHer 8, & gv Pua s F wnfors gene &aree i <1 afaat. afk gew, wim
ST, FTET 74T &8 $Y i X T97 uF 719 97 399 79 g a7 0F i F w9 F €.200/- i afR ww arw
& ofos gr ar Fe F w7 F 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application.
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

T d. 2 % Iftw gfd wwel ¥ FwTaT 3 wwer & ey § g #rE =i W oaRe &

e HEEW wAT g af F dugew afefAgw 1962 #it awr 120 w (1) F oaeftw whF g -
3 & ftarges, wAT Ioe gew ok AT W oadlw wftwr & gww Refew o oo afie

FT GFS B

In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

HraTges, $ET I 45w T A4 FY Customs, Excise & Service Tax Appellate
aftferr sffsao, ofanft &g fis Tribunal, West Zonal Bench

T ww, FgaTet waE, P Roaore 2"° Floor, Bahumali Bhavan,
q, AHTTAT, HEWETATZ-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drmerew wfRfAww, 1962 # wrr 129 W (6) F aefiw, Hwrges sffFyw, 1962 # wrwr 129
T (1) ¥ aefly arfiwr & s Refefas o @ 7 T1lRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 1962 shall be accompanied by a fee of -

(%)

Ffle & wrafag A # oy B dwrges a8 gro s wr gFF ek =T qur s
TqT &€ Y HW qiF 9@ YT 7 IEE FH G AT T A FIC.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one
thousand rupees;

)

gfier F grafag ame § agf B darges aftwrd gro wim mr g7 o) =S @ur S
T 4% 4t @H gl 9 9 § JUE g AfF 0 guw e & #f0w T g a 99 g
Y

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M)

gfter & wyafag gme § g R farges i gro v @ gow i =S a9
g7 g8 Y @H Y9 9@ §9¢ § #f9s g a1 9 g w90,

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(%T)

T we ¥ faeg st w F ATRA, WO MU 9FE ¥ 510 FAT WA 97, 9@ F AT 9FF UE AE fAarz § §, ar Z= E
10977 #7597, W2 F9= %= faamr § §, sftm w&r s

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone Is in dispute.

I afafRaw & arr 129 (U) F svadia Fdie WIRFOr § g9 U VA HAST TA-  (F)
UF sy F g ar et # gue F e g R g ydew § Ro e oo et - -
HYAT (@) I AT FAIT TH F YAEAT ¥ G IWT qAA F W9 w9 gl & F7 gow o

gy g =Ry,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any cther purpose; or

1(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

.
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Order-In-Appeal

M/s. Sanjana Fashion, 112, Shraddha Deep Row House, Cause Way Road,
Singanpore Char Rasta, Katargam, Surat — 395 004 (hereinafter referred to as “the
Appellant”) have filed the present appeal against the Order — In - Original No.
77IAR/ADC/ICD-SACHIN/SRT/2022-23, dated 17.03.2023 (herein after referred to as
‘the impugned order”) passed by the Additional Commissioner, Customs, Surat (herein
after referred to as “the “adjudicating authority”).

% Facts of the case, in brief, are that the Appellant had imported Capital
Goods machinery, i.e., 09 set of Computerized Embroidery Machine under EPCG Licence
No. 5230010274, dated 17.04.2012 by saving Customs Duty amount of Rs. 9,91,124/-
(Actual Duty Utilization of Rs. 8,52,248/-) under the cover of the below mentioned Bills of
Entry at a concessional rate of duty @ 3% by availing the benefit of exemption available
under Notification No. 103/2009 - Cus., dated 11.09.2009. The details of import are as
per Table — | below:

TABLE -1
Sr. | Bill of Entry No. & Number of Duty saved / Total Duty Bank
No. Date machinery cleared | available as Foregone / Guarantee
(Sets) per EPCG Debited at Amount
Licence the time of (InRs.)
(InRs.) clearance
(InRs.) N
1. | 6620750, dated 04 3,77,474/- '
23.04.2012
2. | 6679291, dated 04 9,91,124/- 3,77,474/- | 1,50,000/-
28.04.2012
3. | 6765197, dated 01 97,300/-
08.05.2012 :
2.1 Against the said EPCG License No. 5230010274, dated 17.04.2012, the

Appellant had executed a Bond dated 24.04.2012 before the Deputy/Assistant
Commissioner of Customs, ICD — Sachin, Surat for an amount of Rs. 35,00,000/- backed
by a Bank Guarantee No. 119BG130134, dated 16.04.2012 for Rs. 1,50,000/- issued by
the Tamilnadu Mercantile Bank Ltd., Umarwada, Surat. They had undertaken to fulfilll
the export obligation as specified in the said Notification and the said license.

2.2 The said machinery, i.e., 09 sets of Computerized Embroidery Machine
imported under the aforesaid EPCG Licence were installed at their premises at 45, 2™
Floor, Ishwar Moti Ind. Estate, Near Bahucharaji Mandir, Ved Road, Surat, as per the
Installation Certificate dated 20.05.2012 issued by the Chartered Engineer, Shri B. K.
Goel, certifying the receipt of the goods imported and its installation.

2.3 As per the conditions of Notification No. 103/2009 - Cus., dated 11.09.2008,
the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Eight
times the duty saved on the goo}sfjgﬁpo'ned as specified on the Licence and

LS
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Authorization, within a period of Eight years from the date of issuance of EPCG Licence
In the instant case, the EPCG Licence was issued to the Appellant on 17.04.2012 and
accordingly, they were required to fulfilll export obligation by 16.04.2020, i.e., within a
period of Eight years from the date of issuance of Licence or Authorization and submit
the Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT
Authority before the jurisdictional Customs authorities.

2.4 On completion of block 1 — 6 years, a letter from F. No. ICD-SACHIN/84/
2012-13, dated 10.01.2019 was issued to the Appellant requesting them to submit
evidence regarding export to the extent of 50% of the total export obligation, but no reply
was received from the Appellant. Further, letters dated 10.01.2022 and 22.02.2022 were
issued to the Appellant requesting them to furnish the copy of EODC or any extension
issued by the Regional Authority, DGFT, Surat for for fulfiilment of Export Obligation.
However, the Appellant had not responded to any of the above correspondences.

2.5 Since, no response was received from the Appellant, a letter dated
28.02.2022 was written to the Foreign Trade Development Officer, DGFT, Surat
requesting to inform whether the EODC have been issued or any documents showing the
fulfillment of the export obligation have been received by their office against the EPCG
License No. 5230010274, dated 17.04.2012. In response, the Assistant Director,
Directorate General of Foreign Trade, Surat vide letter F. No. EPCG/Mis./2020-21, dated
03.03.2022 informed that the Appellant had not submitted any documents to them,
against fulfillment of export obligation.

26 In view of the above, it appeared that the Appellant had failed to fulfilll the
export obligation as specified in the Licence and did not comply with the mandatory
condition of the Notification No. 103/2009 - Cus., dated 11.09.2009, the condition of
EPCG Licence and also the conditions of the Bond executed and furnished by them. The
Appellant neither produced the EODC issued by the DGFT, Surat nor could produce any
documents showing extension granted by them for fulfilment of export obligation.
Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them
amounting to Rs.8,52,248/- at the time of import / clearance along with interest at the
applicable rate, in terms of conditions of the said Notification read with condition of the
Bond executed by them read with Section 143 of the Customs Act, 1962. Further, the
Bank Guarantee No. 119BG130134, dated 16.04.2012 for Rs. 1,50,000/- issued by the
Tamilnadu Mercantile Bank Ltd., Umarwada, Surat furnished by them against the
aforesaid EPCG Licence No. 5230010274, dated 17.04.2012 appeared liable to be
encashed and deposited in the Government Exchequer.

2.7 Accordingly, a Show Cause Notice under F. No. VIII/10-
125/0&A/ADC/Sanjana/2021-22, dated 05.04.2022 was issued to the Appellant,

AN G
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The benefit of concessional rate of duty @ 3% for EPCG Scheme under
Notification No. 103/2009-Cus., dated 11.09.2009 on the imported Computerized
Embroidery Machine imported in their name should not be denied:

Customs Duty amounting to Rs. 8,52,248/- being the duty foregone at the time of
import under EPCG Licence should not be demanded and recovered from them
along with interest in terms of Notification No. 103/2009-Cus., dated 11.09.2009
as amended, read with the conditions of Bond executed and furnished by them in
terms of Section 143 of the Customs Act, 1962 by enforcing the terms of the said
Bond. Further, why the Bank Guarantee No. 119BG130134, dated 16.04.2012 for
Rs. 1,50,000/- backed against the Bond, should not be appropriated and adjusted
towards the duty liability as mentioned above;

The imported Capital goods should not be held liable for confiscation under Section
111 (o) of the Customs Act, 1962 read with the conditions of Bond executed in
terms of Section 143 of the Customs Act, 1962 read with Customs Notification No.
103/2009-Cus., dated 11.09.2009 as amended from time to time:

Penalty should not be imposed under Section 112 (a) and Section 117 of the
Customs Act, 1962;

The Adjudicating Authority, vide the impugned order, has passed order as

detailed below:

He disallowed the benefit of concessional rate of duty @ 3% for EPCG Scheme
under Notification No. 103/2009-Cus., dated 11.09.2009 on the subject machinery
imported in the name of the Appellant;

He confirmed the demand of Customs Duty amounting to Rs. 8,562,248/- being the
duty foregone at the time of import of Capital Goods under EPCG Licence in terms
of Notification No. 103/2009-Cus., dated 11.09.2009 as amended, read with the
conditions of Bond executed along with interest and ordered the same to be
recovered in terms of Section 143 of the Customs Act, 1962 by enforcing the terms
of the above mentioned Bond,;

He ordered to appropriate the amount of Rs. 1,50,000/- by encashment of the Bank
Guarantee No. 119BG130134, dated 16.04.2012 for Rs. 1,50,000/- issued by the
Tamilnadu Mercantile Bank Ltd., Umarwada, Surat submitted by the Appellant, and
adjusted towards the liability confirmed at sr. no. (i) above;

He confiscated the subject imported Capital goods under Section 111 (o) of the
Customs Act, 1962 read with the conditions of Bond executed in terms of Section
143 of the Customs Act, 1962 read with Customs Notification No. 103/2009 - Cus.,
dated 11.09.2009 as amended from time to time. However, he gave an option to
redeem the said goods on payment of redemption fine of Rs.43,12,315/- under
Section 125 (1) of the Customs Act, 1962;
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v. He imposed penalty of Rs. 85,225/- upon the Appellant under Section 112 (a) (ii)
of the Customs Act, 1962;

vi. He imposed penalty of Rs. 1,00,000/- upon the Appellant under Section 117 of the
Customs Act, 1962,

3. Being aggrieved with the impugned order passed by the adjudicating
authority, the Appellant have filed the present appeal contending as mentioned in the
ground of appeal. They have also filed application for condonation of delay in filing the

present appeal.

PERSONAL HEARING:-

4 Personal hearing in the matter was held on 18.06.2025 in virtual mode. Shri
S. Suriyanarayanan, Advocate appeared for hearing on behalf of the Appellant.

5. | have carefully gone through the appeal memorandum filed by the
Appellant, the grounds of appeal as well as the records of the case. Before going into
merits of the case, it is observed the appeal have not been filed within statutory time limit
of 60 days prescribed under Section 128 (1) of the Customs Act, 1962. The details of the
date of communication of the impugned order and filing of the present appeal as per
appeal memorandum are as under:-

Sr. Appeal No. Impugned Order No. | Communication, Appeals No. of
No. & Date of Impugned filed on days
Order delayed
in filing
_I Appeal
N2 3. 4, 5. 6.
1. | S/49-403/CUS/ 77/IARIADC/ICD- 21.03.2023 | 29.12.2023 223
AHD/2023-24 SACHIN/SRT/2022-23,
dated 17.03.2023

5.1 In this regard, | have gone through the provisions of limitations for filing an
appeal as specified under Section 128 (1) of the Customs Act, 1962. Thus, it is relevant
to refer the legal provisions governing filing an appeal before the Commissioner (Appeals)
and his powers to condone the delay in filing appeals beyond 60 days. Extracts of
relevant Section 128 of the Customs Act, 1962 are reproduced below for ease of

reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved
by any decision or order passed under this Act by an officer of customs lower in rank
than a [Principal Commissioner of Customs or Commissioner of Customs] may
appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the

cc:lmmwn.f'c.s*1‘.*'_cm‘J*o_Qnr of such decision or order.
. f.'!"‘fr',‘\:' -
W% ",-r-'—*-n,_‘_‘-“'.-i."ﬁ\
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[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid
period of sixty days, allow it to be presented within a further period of thirty days.]

5.2 Section 128 of the Customs Act, 1962 makes it clear that the appeal has to
be filed within 60 days from the date of communication of order. Further, if the
Commissioner (Appeals) is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid period of 60 days, he can allow it to be
presented within a further period of 30 days.

9.3 It will also be relevant to refer to the judgment of Hon'ble Supreme Court in
case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein the Hon'ble Apex
Court had, while interpreting the Section 35 of the Central Excise Act, 1944, which is pari
materia to Section 128 of the Customs Act, 1962, held that the appeal has to be filed
within 60 days, but in terms of the proviso, further 30 days' time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate authority has no power to allow the
appeal to be presented beyond the period of 30 days. The relevant para is reproduced
below:

“8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with jurisdiction to
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of Section
5 of the Indian Limitation Act, 1963 (in short the ‘Limitation Act’) can be
availed for condonation of delay. The first proviso to Section 35 makes
the position clear that the appeal has to be preferred within three months
from the date of communication to him of the decision or order. However,
if the Commissioner is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of
60 days, he can allow it to be presented within a further period of 30 days.
In other words, this clearly shows that the appeal has to be filed within
60 days but in terms of the proviso further 30 days time can be granted
by the appellate authority to entertain the appeal. The proviso to sub-
section (1) of Section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented
beyond the period of 30 days. The language used makes the position
clear that the legislature intended the appellate authority to entertain the
appeal by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act. The Commissioner
and the High Court were therefore justified in holding that there was no
power to condone the delay after the expiry of 30 days period.”

54 The above view was reiterated by the Hon’ble Supreme Court in Amchong
Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon’ble High Court of Gujarat in
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case of Ramesh Vasantbhai Bhojani — [2017 (357) E.L.T. 83 (Guj.)] and Hon'ble Tribunal
Bangalore in the case of Shri Abdul Gafoor Vs Commissioner of Customs (Appeals)
[2024-TIOL-565-CESTAT-BANG] have taken a similar view while dealing with Section
128 of the Customs Act, 1962.

5.5 In terms of legal provisions under Section 128 of the Customs Act, 1962
and in light of the judicial pronouncements by the Hon'ble Supreme Court, Hon'ble High
Court and Hon'ble Tribunal Bangalore, it is settled proposition of law that the appeals
before first appellate authority are required to be filed within 90 days, including the
condonable period of 30 days as provided in the statute, and the Commissioner (Appeals)
is not empowered to condone any delay beyond 30 days.

5.7 In light of the above observation, | find that the appeal have been filed after
90 days from the date of receipt of the impugned order. | am not empowered to condone
the delay in filing the appeal beyond the period specified in Section 128 of the Customs
Act, 1962. Hence, the same is held to be time barred.

6. In view of the discussion made above, | reject the appeal filed by the
Appellant on the grounds of limitation without going into the merits of the case.

Wéuﬁ;;ta

Commrssroner (Appeals),
Customs, Ahmedabad

F. No. S/49-403!CUS!AHDI23-%;‘(’8’§ Date: 25.06.2025

By Registered Post A.D

To,

M/s. Sanjana Fashion,
112, Shraddha Deep Row House,
Cause Way Road,
Singanpore Char Rasta,
Katargam,

Surat — 395 004

M/s. SSN Lawyers
Advocates and Solicitors,
U-16, Swagat Complex,
Opp. Sneh Milan Gardens,
Kadampalli,

Nanpura,

Surat - 390 001
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Copy to:

d/ The Chief Commissioner of Customs Guijarat, Custom House, Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Ahmedabad.
3. The Additional Commissioner, Customs, Surat.
4. Guard File.
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