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1 T{ f,fr s-n qfr t fr-fr'scfrr + Rq Sw fr ff sr-f,i t n-a6 .* T6 vrt ft+rurar t

nqd <€rffi h qqr+r mq {q 3Trl.{r ff a cftqi, qft d
4 copies oF the Order-in-Original, in addition to relevant documents, iF any

SqOnfl"r h fr\ qrae{ ft a yftqi

4 copies of the Application for Revision.

5-{ff'H,r sTifi qrs{ rG * ftq fffl$r er&ftqc 19G2 (qqr d{frB-{) +
fts,e.s,q-6ft dr{ Afrs r.d } cft$ + snft{ qrf,r t q {. zooZ_15.rg fr et H-{)Tr {.1ooo/_ (Fqq\16(sr{
qr*), *m ftqrrer 8, trq frra 3rrmq * cqrFrfi Tff{ ff.qr<.6 fffryft-d. qfd tci, fi.n rrql ql-q,
wnfi rmr <. ff {rr* afu sqg \rs qrq qr vrfr rr fr d {t fffi h sc t r. z o or- fi< qR \'fi ine t aft -fi

Afr+trhFc+r.tooo/-
The duplicate copy of the T.R.6 challan evidencing payment of Rs.2OOl- (Rupees two
Hundred only) or Rs.1,OOO/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees fines, forfeitures and Miscellaneous Items beinq the fee
prescribed in the Customs Act 1962 (as amended) for filing a Revision Application. If
the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or
less, fees as Rs.200/- and if it is nrore than one lakh ru pees, the fee is Rs.1000/-

T< d. 2 + qfr ffi-d' qmd + affiFn {q qrrfr + q=i;E t qR st{ qfuwurtntur6a
{Q({ 6-<a-r A il A Sqrg-om qfrHqq rsez ff ar{T 12e g (1) * qd-{ si'd trr.,I.-: i
ff+ryo,, ?#q e-sr< {-6 +( n-fl. +< qftq qE+-rq h s{ff ffiG"o ct q-{ {fi-d m Fffi

2

This copy is granted free ofcost For the private use ofthe person to whom it is issued.

trql5m e1fuftqq 1e62 ff $rn rzs S S (1) (q{n tqfrfurl t qffq ffifur Effi +
qrrfr h sq-a-fr st$ qft tff qrlcr + arqt ,fr qr{d r-fi$ +cm S fr ss qr?n ff vrft ff
arftq t g q€ii h Bi6( arq-< e'R-s Z{T6 sft-q 1qrifl {cfrEal , G-fr {zr,rrq, t(rw{.{ friflrrl
dx-{ qFf, i-t R!fr fr Sqts.r BTrt { r<d +-r rr+t t.
Und er Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional secretary/Joint secretary (Revision Application), Ministry
of Finance, (Departmerit of Revenue) parliament Street, New Delhi within 3 months from
the date of communication of the order.
ffitua qqRra qtsT/Order relating to:
ti-E h sc q aTr.rrft-d +tt qrq.

any goods imported on baggage

(q( qrce fr aTr+rt n<i t( frffi qrfl + qrfl rmr Afr-{ qrcc fr sr* qErq wFr F( silt { rrg
qT( qT srr rr;F[ qr{ q-< s-flt qr+ h ft\ qEfu'd qrq sflt r qr+ c( qT w rliirar HFr r<
sart qg qrer fi qwr fr qqB-d {re + sm' d

(b)
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unlcaded at that destination.
Tftqrgifi i[fuF-{q, 1962 i ilqFr )l iln s{+ Brd-{ c?rq Tq ffi i a-ec qq qrrft ft
q-ffi{ft

Payment of drawback as provided in chapter X of Customs Act, Lg62 and the rules made
thereunder.

3 grtqq qri<a, q+ {zm F-qqraift fr ftftEE xrsq d y<r 6.{r Ahr ffi q;iltd s(ft qiq
fr ilqrft eift Te t rrq ffifutr E;rrrqm dqs At qrRC

{e
The revision application should be in such form and shall be verified in such
may be speciFied in the relevant rules and should be accompanied by

4 copies of this order, bearing rlgur1 Fee Stamp of paise fifty only in one rQs
prescribed under Schedule 1 item 6 of the Court Fee Act ,1870

(a)

(rr (

(o rr< d.6 q-ffi{t I h Brfi-{ ffid frC rrq srtgR E{. 3flter

ffi \rr yfr fr q-qrq tt ft qrcmc {-r*, ErE q.rr A-i]-qftc.

frE 6t ge,razo h

(a)

(q)

(b)

cr)

(c)

(d)

4
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a
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In respect of cases other than these mentioned under rtem 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, [ixcise and Service Tax Appellate Tribunal at
the following address :

qfm t vwfu-{ rrrr+ + q-{i ffrft ftqrtrw qffi er<r qffi rqr qw utt qTEr wr finr
rrcr (g ff {rq qiq qrcr Fcg t BrfulE d +f+n {q} qqffi qrcr t s{fur a S d; vi< 6wrc

rcs

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

q{tr t €-qfu'( m-{t fr s{i Rift frqrq-s wffi er<r qi.n rrqr qc+ ei-t qfq fi nrr

rr{r € ff (trq q=rr( qrq Fyg + qftfi 0 it; Es EsR tcg.

where the amount of duty and interest den']anded and penalty levied by any officer of

ustoms in the case to which the appeal relates is more than fifty lakh rupees, ten

ousand ru pees

{err t ia ia 3rftr6rlT * flTi, cit,rq {ffr i %ro qzr rG {]-, qzi rlq {r tJ.fi q?i 4c E{[d t i, qr <g * %10 :r+;nri qr, :rr
Tc i?{.r q i, 3r.fld rr?r r(rn r

or duty a

(d) | An aoPea lagainst this order shall lre before theTribun. on payment of 10o/o oF the duty demanded where duty

nd penalty are in dlspute, or penaLty, where penalty a one ls rn d spute.

n* q-Eftcrq {l trm t29 t$ h irarl6 q-q1i' srftror *'qrler ErrR q-+fi qTtfi T{- 1*1t-+qr?crifrq{r
rmffi+1sqr(itftgqrftffqqri-q-qiftqftqTq3rffq.- 3rqfl Gl qfi-{ Tr qr}er q+ qil e-d.I!-&a

tffr,q srq-{ B{r}fi t vnrffit qiq ql nr qe+ fr dcs A* qftq
Under section 129 (a) of the said Act, every app lcatiorr made before the Appe late Tribunal

(a) in an appeal for grant of stay or for rectiflcation of mistake or for any other purpose; or

(b) for restoration of an appeal or an app lication shall be accompanied by a fee of five Hundred rupees

*qrus, +-ff!r r-iqr< cfds. 4 i-{r tt arftft-q

+B+ror, cfltrft ffi fi-d

{+tt'l i1}-q. ;r6+rff r1++. fiq;a F|ra,1+qr fq,
3mT{4r, 3rEq qE-lB0Lr16

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, Bahu mali Bhavan,

N r. Gird ha r Nagar Bridge, Asarwa,

Ahmedabad-380 O16

5 fffl{fw, qfrn-cir, 1e62 fl Errr 12e g (6) h irfi-{, frqrtrtr qftftc-{, 1e62 ff qr<r 12e

C (1) * qf{ qftdr h qrq ftwRfue qer; *ivr d+ flRS-

(a)

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1962 shall be accompanied by a fee of -
qfr{ t q<fu'd qrqn t s-{i fuft frrrqfo irffi Erc qizn rqr {w +{ qrq drfi flrqT
rr{r (s ff T6{ qtq qrq Fqq qr $trt 6q i a} qr E$rt tcq.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(b)

('q)
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M/s Bharat Petroleum Corporation Limited, Bharat Bhavan, 6 & 7,

currimbhoy Road, Ballard Estate, P. B. No.668, Mumbai -400 001 (hereinafterreferred

to as 'the Appellant') have filed the present appeal challenging the order - ln - original

No. 26IAC/DAHEJ/ REFUND/2024-25, dated 12.06.2024 (hereinafter referred to as 'the

impugned order') passed by the Assistant commissioner, customs, Dahei (hereinafter

referred to as 'adjudicating authority').

2. Facts of the case, in brief, are that the Appellant had filed a refund claim of

Rs. '1 ,27,66,511/- under Section 27 (1) (a) of the Customs Act, 1962 vide their letter

bearing No. NIL, dated 05.01.2024 lreceived on 09.01 .2024) on account of excess

customs duty paid by them against the final assessment of 03 (three) Bills of Entry as

detailed al Para 2 of the impugned order.

2.1 The Appellant was engaged in import of Liquefied Gas (LNG) and filed Bills

of Entry as per the details mentioned at para 2 of the impugned order for clearance of

imported LNG. The said Bills of Entry were assessed provisionally under Section 1g of

the customs Act, '1962 on execution of PD Bond and consequen y, on production 
jbf

original as well as other requisite docurnents, sublect Bills of Entry were assesse ?\.
The amount of duty assessed provisional y and fina ly under the said Bi

ia
ls of En S

per the details mentioned in Para 2 of the impugned order t

Fr'-

il
aa

2.3

documents:-

The Appellant have filed the instant refund claim on the ground of

ln support of their refund craim, the Appeilant had submitted foilowing

a

duty payment made ar the time of prcvisional assessment and the correct duty rili
ascertained and adjusted after frnal assessment as mentioned tn para 2 of the impugned

order. The Appellant have imported LNG falling under customs tariff heading 2711110o.
The customs duties were levied on LNG on Ad Valorem basis based on the value

determined in terms of section 14 of the customs Act, 1962 read with customs Valuation

Rules, 2007. The price of LNG was fixed based on Brent plate price, therefore the subject

Bills of Entry were provisionally assessed under section 1B of customs Act, 1 962 by the
Proper officer and the Appellant paid the duties accordingly. on receipt of original
documents, quantity unloaded report, Test Result etc., the proper officer had finalized
the subject Bills of Entry and duty were assessed as per final DES (Delivery Ex-ship)
quantity unloaded and final lnvoice price. The DES (Delivery Ex-ship) quantity unloaded
was lower than Bill of Lading quantity, and the final rnvoice value was lesser than the
provisional invoice varue. Accordingry, the transaction varue of the goods and
consequently the effective duty on the value reduced on final assessment. Therefore, the
Appellant had filed Refund craim amountrng to Rs. 1,27,66,511/- with respect to the 03
(three) Bills of Entry as per the detairs mentioned at para 2 of the impugned order.

Page 4 of 14
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3l{id)

Consoljdated Refund application of duty in prescribed proforma (part-A);

Copy of Bills of Entry and Original finally assessed Bills of Entry. Copy of e-

receipts evidencing payment of duty. Pr,cvilional Proforma lnvoice, Final lnvoice,

confirmation memorandum. Customs Duty calculation sheet, Certificate of Origin,

Bill of lading, and Final Survey Report;

lmporter's Declaration for consolidated refund amount mentioning all 11 Bills of

Entry, Undertaking dated NIL with respect to each Bills of Entry, E-mall Message

report showing Remittance of Final Invc,ice value to the supplier;

Financial result for the quarter and financial year ended on 31.03.2023 consisting

statement of asset and liabilities as on 31.03 2023, Relevant Notes and break up

of amount;

Letter F. No. CHiDJ/Miscl212l22-23 daled 2110712023 issued by the office of

Assistant Commissioner of Customs, Dahej with reference to communication of

date of final assessment of the Bills of Entry;

Chartered Accountant's Certificate dated 24.12.2023 with reference to each Bill

of Entry separately issued by lV/s Aditya Bhagwat & Associates (MRN 193001)

entioned hereunder with reference to unjust enrichment enclosing G/L account

lance and vendor line item display unrler code of Business area 2600 reflecting

claimed refund amount;;

Section 27 (1) (a) of the Customs Act, 1962 with reference to excess duty payment found

after'final assessment of subject Bills of Entry and had submitted declaration, wherein

they have declared that:

(a) They had paid excess customs duty Rs. 1,27,66,511/- against respective Bill

Entry as lower quantity of LNG was lmported into lndia vis-a-vis the quantity

mentioned in the Bill of lading;

Name of the
Vessel
VALENCIA
KNUTSEN

3978443

2 SONANGOL 4812457

BENGUELA

.i
tr
it/

Sr.

No

-+

IV]ETHANE

NILE EAGLE
66,511

(b) They had neither recovered nor going to recover the amount of Rs. 1,27,66,5111

from any customer on or after sanction of refund for which appllcation has been

filed,

(c) The refund claim had been made on the ground of finalization of all subject Bill of

Entry, (as started above) by this formation, i.e., CH Dahej;

The content of this refund claim are true and correct;

1

imed anywhere at any

Bill of Entry
date

Provisional
duty (ln Rs.)

Final duty
(ln Rs )

Bill of
Entry No.

7703609 e,'7 .7.17 O. ) 120 08 :1018

82958336 78145879

50095419 461 1 9808

9144032 06 12 ?.018

5872814 06 04.:1018

(d)

(e) No refund of said duty / part of duty amount had been

P age 5 of 14

i

ii

The Appellant had filed the instanl refund claim of Rs. 1,27,66,5511 under

iii

3. 397 5611

27

1

Refund

53359478
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2.5 The instant refund claim had been aroused due to excess duty payment

found after final assessment. After the receipt of OTR, the above subject Bills of Entry

were finally assessed and in the EDI system the department comments were inserted. As

per the EDI system, the details of final assessment no. and date are as under-

Final

assessment
No. in EDI

System

Refund
claim filed

No. of
days
on or
after
which
the
claim
was
filed

Refu nd

amount
claimed

366 4812451

366 n:ffi;
i.'.'

11

t r:

2.6 ln view of the above, the claim appeared to be hit by limitati

beyond the period of limitation of one year from the date of adjustment of

assessment) stipulated in para (c) of sub-section 1B of Section 27 of Cust

and appeared to be liable for rejection.

on of tL Le

duty

oms

2.7 Accordingly, a Show Cause Notice R. No. CH/DJ/REF170912023-24, dated

21.03.2024 issued under E-file tJo CUS/RFD/RD/12512024-DAH-PORT-CUS-

COIMTURTE-AHMEDABAD (DlN 20240321MN000061666F), was issued totheAppettant,

asking as to why the refund claim of Rs.1,27,66,5111 with reference to the Bills of Entry

as mentioned in Annexure 1 of the Show Cause Notice, filed vide Letter dated 05.01 .2024

(received on 09.01.2024) should not be rejected under the provisions of Section 27 of lhe

Customs Act, 1962.

2.8 The adjudicating authority vide the impugned has passed the order as

detailed below:-

(i) He has rejected the refund clainr of Rs. '1 ,27,66,511/- with reference to the Bills

of Entry (as mentioned hereunder) under Section 2l of the Customs Act, 1962

filed by the Appellant

Bill of
Entry No.

Sr.

No

Bill of Entry
date

Name of the
Vessel

BE finally
assessed
on (date of
adjustment
of duty)

1

2

770 36 09

5872814

9144432

20 0B 2018

06.04.201 8

a6 12 2418

VALENCIA
KNUTSEN

IVETHANE

N ILE EAGLE

SONANGOL
B ENG U ELA

09.01.20232338129

2338130

2338132 49.01 .2023

09.01 .2023

49.01 .2024

a9.01 .2424

09.01 .2024

Page 6 of 14

time and said refund claim had been filed only with this office;

There is no government dues pending against them as on date;

lnput Tax credit had not been claimed for the amount or part of the amount which

is claimed as refu nd;

The burden of Rs. 1,27,66,511/- claimed as refund of excess duty paid by them,

had not been passed on to any other firm /company or person and still lies with

the Appellant;

(h)

366 3978443

'.i

3



fs

i"
Bill of
Entry date

20.08.2018

Fina I

Assess-
ment No.

in EDI

System

2338129

BE finally
assessed
on(date of
adjustment
of d uty)

09 01 2023

09 01 2023

Refund
claim filed

09 01 .2024 366 I 3978443

9144032 06. 12.2018 2338132 09.01 2024 366

3 5872814 06.04.2018 2338130 a9.01 .2023 09.01 .2024 366 3975611

Total 12766511

f-

o.

Bill of
Entry No.

77 03609

No. of
days on
or after
which
the
claim
was
filed

Refund
amount
claimed

2 4812457

3. Being aggrieved with the impugned order passed by the Adjudicating

Authority, the Appellant have filed present appeal. The Appellant have, inter-alia,

submitted detailed submissions on following points in support of their contentions:

They vide reply dated 27.03.2024 apprised the adjudicating authority regarding

the decision of the Hon',ble High court of Delhi in the case of INDIAN OIL

ooRPoRATION LTD-2014 (308) ELT 169. The said decision held that the

limitation in case of refund has to be calculated from the date of service of order,

The adjudicating authority in the impugned order has held that the decision in the

lndian Oil Corporation (supra) relied by them is not proper and cannot be

considered inasmuch as the sald decision, upheld by the Hon',ble High court of

Delhi vide order dated 05.05.2015 in CUSAA No.09/2015 has further been

challengedbythedepartmentbeforetheHon,bleSupremeCourtbyfilingSpecial

Leave to Appeal (Civil) No.32272 of 2015;

That filing of the special leave petition against decision of the Hon',ble High courts{)qi

IJ
E

\w
I

efore the Hon',ble supreme court does not cease the implementation of

nderlyingdecisionoflowerauthorities.Theyplacedrelianceuponthedecision

ftheHon,bleSupremeCourtinthecaseofShreeChamundiMopedsLtd'v,

church of south lndia Trust Association, [(1 992) 3 SCC 1] in support of their

claim;

That the above view of the Hon',ble court has been followed by the Hon'ble High

court of Delhi in the case of Principal commissioner of c. Ex., Delhi-l vs. Space

Telelink Ltd. [2017 (355) E L.T. 189 (Del )] Similar view has been taken by the

Hon'bleHighCourtofBombayinthecaseofCCEx&STvs'MuthaFounders

Pvt. Ltd. 12017 (347) ELT411 (Bom.)l wherein it is held that merely because an

appeal filed against an order is pending before a higher forum' does not mean

that the order under challenge is incapable of implementation and enforcement

unlessspecificstayorad-interimreliefhasbeengrantedintherespectivecase

to cease the operation of the judgment of the subordinate courts;

lnthepresentcase,theHon.bleSupremeCourthasnotyetdecidedthematter

adversely in matter of lndian oil (supra). Therefore, the underlying principle /

basis/ratiodecendilaiddowninthesaidcasewillprevail.Thesameisbinding

uponthesubordinateauthorities.Non-compliance/non-adherenceofthesame
udicial discipline. They placed reliance

o

amounts to gross violation of principle of 
,i

Page 7 of 14
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upon the decrsion of the Hon'ble Supreme Court in the case of Union of lndia

Kamlakshi Finance Corporation Ltd. [1991 (55) ELT 433 (SC)];

They also placed reliance cn the decision taken by the Hon'ble CESTAT

Ahmedabad in the case of GAIL (lndia) Limited versus Commissioner of

Customs, Ahmedabad where in it was held that:

"ln view of the above, we find that the case of appeltant is covered by
the aforesaid decrslons on date of seruice of finatization of
provisional assessment ls the relevant date for this purpose."

In the matter of GAIL (lndia) Limited versus Commissioner of Customs,

Ahmedabad, the adjudicating authority had submitted that the order of Hon,ble

C ESTAI, Ahmedabad dated 25.08.2023, has not attained its finality, as

department has preferred appeal against order to the higher formation. ln this

regard, it may be noted that Hon'ble High Court Gujarat has dismissed the appeal

filed by department against the order of Hon'ble Tribunal as referred above in an

order passed on 20th June 2024. Relevant portion of the order is reproduced

below:

"Merely because the Custom Depaftment has uploaded the final
assessment orders on portal is not sufficient compliance of intimation
to lhe assesee as lf rs a condition sine quanon to file the refund claim

The Hon'ble high court has clearly mentioned that just uploading the details bf
finalisation on ICEGATE portal is not sufficient to prove the intimation of fin{r. .1-

assessment. Hence, the contention of the adjudicating authority that period of'r

one year should be counted frorn the date when comments were inserted in EDI '

systems is incorrect. Hon'ble High court has undoubtedly held thal period of one

year should be counted from the date of service of intimation of finalization of
assessment by upholding the decision of Hon'ble tribunal. lt may be noted that

High court of Gujarat is having jurisdiction on the adjudicating authority as well

as appellant, hence the order passed by the court is binding on the them and the

adjudicating authority must follow the same and provide consequential relief to

them;

Moreover, while passing the order the adjudicating authority did not consider the
judgment of Hindustan Times lki vs. Collector of customs 1991 (56) E.L T. 856

(Tribunal) before CEGAT New Delhi, which is reproduced below for ease of
reference:

"Though the assessmen t was finalized and duty adjustect on 31_3_

1984, the fact of finatization was communicated and came to the
knowledge of the appellants only on 1g-11_1994 and therefore, it is
from that date that limitation wilt be computable for the purpose of

),

within one year as per section 27 (18)(c) of the Act from the date of
finalization provided such,lrder of assessment is communicated to
assessee. Therefore, the Tribunal has rightly taken into
the various documents intimating the respondenf assessee aboul
finalization of provisional assessmenf communicated by
respondent in para No. 6 of the order which is quoted hereinabove.

Page 8 of 14
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refund claim. The refund claim having been filed within the period of
six months from the date of communication of final assess ment, is
within time and not baned by limitation. [AlR 1959 Calcutta 219 retied
upon."

It is very clear from the above judgment that the period of limitation should be

counted from the date of communication to them. Hence the relevant date in their

case is 14th July 2023, the date of the letter intimating finalization of Bills of Entry.

Even after submitting this judgment earlier in SCN reply, the adjudicating

authority proceeded to pass the order without considering the same;

ln spite of producing so many favorab e judgments, the adjudicating authority

proceeded to pass adverse order. lt is hereby requested that your good office

kindly consider the submission in spirit and grant us with refund;

Without prejudice to the above ground the Appellant submitted that the

adjudicating authority did not appreciate their ground with respect to mechanism

of calculation of period of limitation alorg with judgment cited and proceeded to

pass order in ignorance of the same. It is submrtted again that even if the one

year limitation period is required to be reckoned from the date of final assessment

mentioned in letter i.e. 9th Jan 2023, then too the limitation period of one year

ends on 9th Jan 2024, accordingly the rerfund application is filed well within time;

They had drawn attention to Section 9 of General clause act, 1897 which speaks

about manner of calculation of time period of limitation in any act, the same is

reproduced below.

"ln any Central Act or Regulation made after the commencement of

this Act, it shall be sufficient, for the purpose of excluding the first in a

series of days or any other period of time, to use the word "from", and,

for the purpose of including the last ln a serles of days or any other

period of time, to use the word "to"."

Now, Section 27 oI lhe Customs Act states that the application for refund of duty

shall be filed within a period of 1 year from date of adjustment of duty after final

assessment. On a conjoint reading of both the provisions, for the purpose of

limitation, the first day i.e. the date of final assessment gth Jan 2023 should be

excluded. Hence the period of 1 year would begin from 1Oth Jan 2023 and would

end on 9th Jan 2024. the date on which refund application of Appellant was

acknowledged by department. ln a similar matter CESTAT Hyderabad in the

matter of Commissioner of Customs, Hyderabad vs. M/s. Sree Krishna

Enterprises - 2017 (6)- TMI BB3 held thiat the date of payment of duty in case of

refund of SAD should be excluded while calculating limitation period of one year

Similar view has also been taken by various CESTATs including in the matter of

Sarvamangal Synthetics Ltd. vs. Comnrissioner of C. Ex. Coimbatore 2003 (1)

TIMI 393 - CEGAT, Chennai, relevant portion extracted as below:

"The provisions o/ Secflon 9 of General C/auses Act, 1 897, are

squarely applicable. Under Section 9(1) of the Act, it has been laid

down that in any Act or Regulatiott made after the commencement of

cluding the first in a

\$A

t
tr
Ir.l

the Act, it shall be sufficient, for the purpose of
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series of days, or any other period of time, to use the word'from'. Sub-

section (2) of Section I ibid lays down that this section applicabte to

all Central Acts made after the 3rd day of January, 1BOB. n986 (25)

E.L.T. 551 (Tibunal); 1992 (61) E.L.T 732 (Tribunal) retied on."

From perusal of the above, it is very clear that they had submitted the refund

claim within the timelines as mentioned in Section 27 of the Customs Act and

hence the application of refuno claim is not time barred in the instant case,

4. Personal hearing in the matter was held on 24.06.2025. Shri Gaurav Bajaj,

Deputy General Manager and Ms. Janvi Bothra, Assistant Manager, appeared for hearing

on behalf of the Appellant. They had reiterated the submissions made at the time of filing

of appeal. They also filed additional r,r,,ritten submisstons, wherein, they reiterated their

earlier submissions and further submitted below mentioned compilations of judgments in

support of their claim:

Arcelomittal Projects Ltd. vs. C.C. Mundra - 2023 (6) TMt 1O1S - CESTAT,
Ahmedabad;

t

1

Larsen & Toubro Ltd. vs. Commissioner of CGST & CEX..
Commissionerate - 2022 (8) TA/11 166 - CESI-AT, Kolkata;

(6) TMI 1090 - CESTAT, Mumbai;

lndian Oil Corporation Ltd. vs. CC (Expott), New Delhi - 2014 (12)

\t)atkoK,

tl

TM

po

Hindustan Times Ltd. vs. Collector of Customs - 1991 (S) TMt 149 -
New Delhi;

2l'tHind Offshore Pvt. Ltd. vs. Cornmissioner of Customs, Mumbai, lm

XI

I

04 7

x

CESTAT, New Delht
Gail (lndia) Ltd. vs. CC., Ahmedabad - 2023 (10) TMt 1044 - CESTAT,
Ahmedabad;

Commissioner vs. lndian Oil Corporation Ltd. - 2O1S (S) TMt 1224 - Dethi High
Courl;

Commissioner of C. Ex. & Serurce Tax vs. Mutha Founders pvt. Ltd. _ 2016 (10)
TMI 1300 - Bombay High Coutt;

The Principal commissioner, cusfoms, Ahmedabad commissionerate vs. Gail
(lndia) Ltd. - 2024 (6) TMt 1190 - Gujarat High Court;
commissioner of customs Hyderabad vs. Sree Krishna Enterprises - 2017 (6)
TMI BB3 - CESTAT, Hyderabad
Sarvamangal Synthetics Ltd. vs. Commr. of C. Ex., Coimbator _ 2OO3 (1) TMI
393 - CEGAT, Chennai;

DrscusstON & FINDINGS:-
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PERSONAL HEARING:

5. I have carefufiy gone through the appear memorandum as wefl as records
of the case and the submissions made on behalf of the Appellant during the course of
hearing. The issue to be decided in the present appear is whether the impugned order

i

V,

vi.

viii.

ix.

r
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rejecting the refund claim of the Appellant on the ground of limitation, in the facts and

circumstances of the case, is legal and proper or otherwise.

5.'1 The Appellant has filed the present appeal on 09.08.2024. ln the Form

C.A.-1, the date of communication of the impugned Order-ln-Original dated 12.06.2024

has been shown as 20.06.2024. Thus, the appeal has been filed within normal period of

60 days, as stipulated under Sqction 128 (1) of the Customs Act, 1962. As the appeal

has been filed against rejection of refund of excess duty found after final assessment and

no demand has been raised vide the impugned order, pre-deposit under the provisions

of Section 129 E of the Customs Act, 1962 is not required. Astheappeal hasbeenfiled

within the stipulated time-limit, it has been admitted and being taken up for disposal on

merits.

6. As the issue in hand pertains to rejection of the refund claim it is relevant to

refer to section 27 of the customs Act, 1962. which is reproduced below for ease of

reference:

"27. Claim for refund of duty. - (1) Any person claiming refund of any duty

or interest, -

paid by him; or

bome by him,

make an apptication in such form anc! manner as may be prescribed for

h refund lo the Assls tant Commissioner of Customs or Deputy

ommissioner of Customs, before the expirv of one year. from the date of

pavment of such dutv or int rest .

(18) Save as otherwise provided in this section, the period of limitation of one

year shall be computed in the following manner, namely :'

(a) in the case of goods which are exempt from payment of duty by a

special order issued under sub-section (2) of section 25, the limitation of one

year shall be compubd from the date ol tssue of such order;

(b) where the duty becomes refundable as a consequence of any

judgment, decree, order or direction of the appellate authority' Appellate
'friiunat 

or any court, the limitation of one year shalt be computed from the

date of such iudgment, decree' order or direction;

(c)whereanydutyispaidprovisionatlyundersectionlS,thelimitation
of one year shatl be computed from the date of adiustment of duty after the

finalassessmentthereoforincaseofre-assessmenf,fromthedateofsuch
re-assessrnent. "

6.OnperusaloftheaboveprovisionsoftheAct'itisclearthatoncethe
provisional assessment is done and the assessee is entitled to the refund claim, then he

hSe

,t'

f

F

IE

to make a
n

ha lication within riod of one ear under S ion 27 read
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7. lt is observed that the Appellant have frled the refund claim of Rs

1,27,66,511l- on the ground of excess duty payment made at the time of provisional

assessment, which was later adjusted upon final assessment of the impugned 03 (three)

Bills of Entry. lt is further observed that the said Bills of Entry were finally assessed (date

of adjustment of duty) on 09.01.2023 and the application of the refund was filed by the

Appellant on 09.01 .2024.

"ln any Central Act or Regulation ,made after the commencement of this Act, it
shall be sufficient. for the purpose of excludinq the first rn a serles of davs or
an other Deriod of time to use the word "from" and, for the purpose of
including the last rn a serles of days or any other period of time, to use the
word "to"."

8.1 On perusal of the above legal provision, it emerges that for the purpose of

limitatton, the first day, i.e., the date of final assessment 09.01.2023 should be excluded

ln the instant case it is not under dispute that the refund claim was filed by the Appe.!e$
on 09.01 2024. Hence the period of 1 year would begin from '10.01 .2023 and wo

on09.01 .2024, the date on which refund application of the Appellantwas receiv

?

iiq

!';) '-r'

I,T

8.2 It is further observed that the Appellant has relied upon the de of

Hon'ble CESTAT Ahmedabad in the c;ase of M/s. Arce omittal Projects Ltd. vs

Mundra reported in 2023 (6) TMI 1013 - CESTAT, Ahmedabad (Final order No. N.1q3o7

/ 2023, dated 21 .06.2023), wherern it was held thatl

"4.1 ln terms of Section 9, the date of deposit of duty (SAD) being 26.08.201 1

and 25.08.201 1 . The period of one vear shall commence on 27.08-201 1 and
26.08.201 1 respective lv. Accordinqlv, the one vear shall be completed on
27.08.2012 and 26.08.2012. tn this fact, the first refund claim since filed on
27.08.2012 is well within 1 year and in respect of second refund claim though
the one year is completed on 26.08.2012 but being Sunday the filing of refund
on Monday l.e. 27.08.2012 is well within the time limit prescribed in terms of
Sectlon 1 0 of General C/auses Act 1 897 ... . . .. ,'

8.3 lt is observed that in the instant case, it is not under dispute that the
impugned Bills of Entry were finalized on 09.0i.2023 and the refund claim was filed by

the Appellant on o9.01 .2024. Therefore, in view of above legal provision and decisjon of
M/s. Arcelomittal Projects Ltd supra, I am of the considered view that the refund claim

filed by the Appellant is within the time Imit of one year as envisaged under section 27

of the Customs Act, 1962.

9. on perusar of the impugned order, it is observed that the adjudicating
authority have not given any findings on the merits of the admissibility of the refund,
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L lt has been contended by the Appellant that the refund application filed vide

letter dated 05.01 2024 received by customs office on 09.01 .2024 is withrn the time limit

of one year in view of the Section g of General Clause Act, which is reproduced below for

ease of reference
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inasmuch as whether the refund is admissible or otherwise, which was required to be

recorded before examining the aspect of limitation. Further, the impugned order is silent

on the aspect of unjust enrichment. Thus, the impugned order is non speaking order and

suffers from the legal infirmity on this count. under the crrcumstances, I am constrained

to remand the matter to the adiudicating authority to decide the merits of the admissibility

of the refund claim.

9.1 lt is pertinent to mention that for claiming refund, it is mandatory for the

Appellant to show that he has paid the amount for which refund has been claimed and

had not passed on the incidence of such amount to any other person. ln this regard, it is

relevant to rely upon the decision of Hon'ble Supreme Court in the case of Sahkari Khand

Udyog Mandal Ltd. vs. Commissioner of C.Ex. & Customs reported in 2005 (181) ELT

328 (SC), which is reproduced below for ease of reference:

"48. From the aboye dlscussion, it is clear that the doctrine of 'unjust

enrichment'is based on equity and has bercn accepted and applied in several

cases. ln our opinion, therefore, irrespectrve of applicability of Section 118 of
the Act, the doctrine can be invoked to deny the benefit to which a person is

not othenlise entitled. Section 118 of the Act or similar provision merely gives

legislative recognition to this doctrine. That, however, does not mean that in

absence of statutory provision, a person can claim or retain undue benefit.

re claiming a relief of refund, il is necr:ssary for the petitioner/appellant to

that he has paid the amount for which relief is sought, he has not passed
$

6
\lo

e burden on consumers and if such relief is not granted, he would suffer

ln view of the above, in my c;onsidered view the doctrine of unjust

enrichment is applicable to the instant case also and the adjudicating authority is required

to examine the relevant financial documents to determine as to whether incidence of duty

has been passed on to other person or ol:herwise in view of the above judicial

pronouncement of the Hon'ble Supreme Court and in terms of Board's Circular No.

0712008. dated 28 05,2008.

10. ln view of the above observations, I find that remitting the present appeal to

adjudicatlng authority for deciding the refund on merits and examining the aspect of unjust

enrichment, has become sine qua non to meet the ends of justice. Accordingly, the case

is remanded back to the adjudicating authority, in terms of sub- section 3 (b) of Section

12BA of the Customs Act, 1962, for passing a fresh order by following the principles of

natural justice. ln this regard, I also rely upon the judgment of Hon'ble High Court of

Gujarat in case of lVledico Labs- 2004 (173) ELf 117 (Guj.), Judgment of Hon'ble Bombay

High Court in case of Ganesh Benzoplast Ltd [2020 (37 4) E.L.f . 552 (Bom.)] and

Judgments of Hon'ble Tribunals in case of Prem Steels Pvt. Ltd. [20'12-TIOL-1317'

CESTAT-DELI and Hawkins Cookers ltd. 12012 (284) E L.T. 677 (Tri -Del)l holding that

Commissioner (Appeals) has power to remand the case under Section - 35A (3) of the

Central Excise Acl, 1944 and Section - 12BA (3) of the Customs Act, 1962.
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11. ln view of above, I set aside the impugned order and allow the appeal filed

by the Appellant by way of remand to the adjudicating authority for passing fresh order

after considering the submissions made by the Appellant in the present appeal on record.

The Adjudicating Authority shall examine the available facts, documents, submrssions

and issue speaking order afresh following principles of natural justice and legal

provisions. No view on merits has been expressed rn this order.

12 The appeal preferred by the Appellant is altowed by way of remand

(Ami

Commissioner (Appeals).
Customs, Ahmedabad
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