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Jeyd e e 1 ¥. dféid | Letter F.No. CUS/SHED/MISC/767/1CD-UMGN-

ARISING OUT OF FUS-COMMRTE-AHM EDABAD_ c%ated 02.02.2024
ORDER - IN -~ ORIGINAL NO; issued by the Deputy Commissioner of Customs,
ICD-Tumb.
Srite e Wl A #I feAi®
ORDER- IN-APPEAL ISSUED ON: 27.10.2025
B M/s. Great White Global Pvt. Ltd.
dteradl &1 919 g gar Survey No. 32/2,35/2, 36, 36/1, 38, 39,

NAME AND ADDRESS OF THE ; _ _ :
oy Village - Gundalv, Taluka - Pardi,

Valsad, Gujarat - 396195.

gy wia 39 a@fdd & Aol Syt & forg gua & & ot @ e 9 g8 ot far mar 2.

This copy is granted free of cost for the private use of the person to whom it is issued.

8]

Hargew fufaw 1962 &t yrT 129 & St (1) @y Sifta) & sdi= Fafafea aftw
F HHEl & TN A BIE Afed 39 SN F U FI 38T HeYH Sl Bl af 39 S
Tt Ui Ft IRE | 3 W F iR IR wRamygs afva (smdew wwye), faw d@arey,
e faurm wwe anf, 72 Reht &t gadeor smdes uga #7 9@d §.
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F.No. 5/49-447/CUS/AHD/23-24

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

fFafafRea aafRE sme=rorder relating to :

AT & U ¥ i g A

(a)

any goods imported on baggage.

WRA H AT B &g [Pl 18- | AIGT AT Alb YR | I9% T RH W IaN 9
T AT 91 39 T WHE R IaR 91 & e ifee 7 Sar 7 91 W a1 39 T
RIF W IaR T A1 1 793 & faE 7 & a4t 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

HIATYe® UFTH, 1962 F AT X TUT ITF AU F=1¢ ¢ Fgaf & qga Yoo gt
Ft Srgra.

()

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

URIE0T 3Tde UF 6a =awmadt § [y weu | uRgd &A1 8 o|d srid
Iu@! o Bt A AR W F 9y Pt s dew e Tt

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(@)

HIT Bl TIT,1870 & g 6.6 ! 1 & asfg Fuifva fre o oo 39 amew #Y 4
wiaai, et te ufa & v 39 9t e gee fwe @ g it

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
1 item 6 of the Court Fee Act, 1870.

Wi SWavil & ETaT WY gAY $I 4 ufaai, afe @

(b)

4 copies of the Order - In - Original, in addition to relevant documents. if any

gTewT & faw emdea @t 4 ufaai

(c)

4 copies of the Application for Revision.

ARTEIUT SMTde GTaR He & forg iAo sifufam, 1962 (@yraifie) # Fuffva v
wilerg wiig v gvs satelk fafdy wel & i ordfi emar @ § %, 200/-(F0w & | 7713 )@
¥.1000/-(FUT TS §9R 41 ), <47 oft A 818 Wi Yiar & uAiiie gar dL.eR.6 @
Suforat. afe Yo, /I T ST, ST 1SS F RIS FUT U6 a1E 91 399 $H gl ar i
TR & FUH $.200/- 3R 3f TP ara F e 81 9 919 & 9§ %.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/- (Rupees two Hundred only) or Rs.
1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-,

g 9. 2 & A9 g amel & Sranar 3 el & ge | e S8 afed 39 oex
¥ Ted HEgW Hal of @t 3 WHes ffaw 1962 # URT 129 T (1) & e wid

H.g.-3 ¥ Juges, = Iag Yob iR Far w7 e ey & wuer ProfafRe w
W Ifid &Y THa
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

,ﬁb—ﬂq IdG Yeoh 9 ﬁa'[ Gid Customs, Excise & Service Tax Appellate Tribunal,
sfifergaifiem o, ufdddt ety dis West Zonal Bench
ol Afra ggaTal Had, PAee ARURATR @, | 2™ Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
SRAI, HgHad¢-380016 Asarwa, Ahmedabad-380 016

e afufaw, 1962 & 9RT 129 € (6) & o=, Farges aifufam, 1962 &t urr
129 € (1) & = orfter & Wiy Fafifee geo dow a7 ot

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

it & g AHa § ogl [l AITIed STUPRI g1 HRT 74T o 1R TS qdl
AT AT &€ 9 IHH UlY 9Rg T g7 IHY BH B a9 Th gWR ST

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

Ui | Waud Ad § wel (el AHATRIed JATUBR] g1 AR 14T Yo MR STl adT
Tw%ﬁmﬁmmﬁmﬁﬁﬁﬂ{mmmﬁmqﬁ
; O ¥R ¥4T

(b)

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees :

(m

it | Wl Aed § oigt fhdl AHERed SUGRI gRT WA AT Yeob X TS adT
T T S8 DI YDA AN A1@ U ¥ AU B ). 9 TR JUC.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

Y IS & favg B0 & HAHT T Leb & 10 % 34&1 FA WR,581 Yoo U1 Yoob U4 < faarg
HEWESHI0 % o€ B W pad ¢S [Fare 3 &, srfter w1 smem|

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

e sfufam &t 4RT 129 (U) & rafa andter wifrasvor & WHe SRR U e T3-
(@) IF A & e a1 afedl @ gurRa & R a1 @t org waiew & fe e o
3rdter ; - Sryar
(@) Srdier a1 ITdeT UF FT Y@EdT & Y grR omed & Wiy $ud ufw A #1 yow oft
w9 g1 Tt

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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-IN-APPE

M/s. Great White Global Pvt. Ltd., Survey No. 32/2, 35/2, 36, 36/1, 38, 39, Village -
Gundalv, Taluka - Pardi, Valsad, Gujarat - 396195 (hereinafter referred to as ‘the appellant’)
has filed the present appeal against a letter bearing F.No. CUS/SHED/MISC/767 /ICD-UMGN-
CUS-COMMRTE-AHMEDABAD dated 02.02.2024 issued by the Deputy Commissioner of
Customs, ICD-Tumb (hereinafter referred to as ‘the impugned letter’ or ‘the impugned
order’). Vide the impugned letter, it has been communicated to the appellant that their
application for cancellation of ‘Out of Charge’ and re-assessment of 55 Bills of Entry has been
rejected by the ‘competent authority’. As the designation of the ‘competent authority’ has
not been mentioned in the impugned letter, this office has sought clarification in this regard.
In reply, vide email dated 10.10.2025, the Deputy Commissioner of Customs, ICD-Tumb, has
informed that the designation of ‘competent authority’ was the Additional Commissioner of
Customs, Ahmedabad, who has rejected the request for cancellation of ‘Out of Charge’ and

re-assessment of Bills of Entry.

2. Facts of the case in brief, as per the appellant, are that they had imported copper wires
of various diameter for the period January, 2020 to June, 2021 under various Bills of Entry
from Metrod Sdn. Bhd., Malaysia. Vide Sr.No.8 of Notification No. 1/2020-Customs (CVD)
dated 08.01.2020, Countervailing Duty (‘CVD’) @2.47% was imposed on Continuous Cast
Copper Wire originating from Malaysia and produced by M/s. Metrod Malaysia Sdn. Bhd.
The appellant stated that they had paid the said CVD @2.47% and got cleared the goods for
home consumption. The foreign producer viz. M/s. Metrod (Malaysia) Sdn. Bhd. and Others
had filed Anti Dumping Appeal No. 50987 of 2020 and Others with Hon’ble CESTAT, New
Delhi. Vide Final Order No. 51069-51072/2021 dated 08.03.2021 [2021 (3) TMI 404 -
CESTAT New Delhi], Hon’ble CESTAT set aside imposition of 2.47% CVD, as mentioned at
Sr.No.8 of the Notification dated 08.01.2020 and allowed all the four Anti-Dumping Appeals
including Appeal No. 50987 of 2020. The appellant further stated that this order has not
been challenged by Customs Department and so, the CVD to the tune of Rs. 2,69,45,156/-
paid by them is liable to be refunded.

3. The appellant further submitted that vide letter dated 26.07.2023 they have
submitted the relevant details viz. BOEs with all supporting documents, and requested to
cancel the out of charge and reassess the subject BOEs. Vide impugned letter dated
02.02.2024, the Deputy Commissioner of Customs, ICD-Tumb communicated that their

request for cancellation of ‘Out of charge’ and Re-assessment of the Bills of Entry has been
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rejected by the competent authority. The observations of the competent authority, i.e.
Additional Commissioner of Customs, for rejection of the request of the appellant, have been

communicated to the appellant through the impugned letter dated 02.02.2024, which are as

under:

"The subject Bills of entry are dated from January 2020 to July 2021. I find the
assessment of Bills of entry is final; and neither provisional nor protest of payment of
duties is on record. With the final assessment on record for the subject Bills of entry |
pertaining to the period January 2020 to July 2021 and none of the assessments which
are appealable orders by themselves have been appealed against/ challenged before the
Commissioner (Appeals), and the assessment which are appealable orders by
themselves, have been accepted by the importer and no appeal was filed within the
statutory time limit before Commissioner (Appeals), at this stage in January 2024 to
bypass the statutory provisions of law pertaining to Appeals and entertain re-call,
appears to dilute the provisions of final assessment attaining finality and bypass the
statutory appellate mechanism. After a period of 3-4 years of assessment which
attained finality and the position being accepted by the importer and wherein the
importer did not choose their statutory right of filing an appeal and is questioning the
correctness of the assessment order subsequently; if this position is accepted then the
provisions for assessment, the provisions for appeal in the Act will lose their relevance
and this exercise will run counter to the scheme of the Act and the entire exercise will
introduce an element of uncertainty. The Assessment orders are appealable orders
under the Custom Act, 1962 and were not challenged but accepted and attained finality
for the 55 Bills of entry 3 to 4 years ago itself. | neither find any of the said 55
assessments orders challenged; nor covered in the cited 0I0. The rationale laid down
vide the H'ble Apex Court vide ITC Ltd case [2019(368)ELT216(SC)]; Flock(India) Pvt
Itd case [2000(120)ELT285(SC)); Priya Blue Industries case [2002(148)ELT809(Tri-
Del) and 2004(172)ELT145(SC)] may be applied in subject matter.

2. The Board vide Circulars, namely Circular 1/90-AU dated 19-3-1990 and
Circular 2/85-AU dated 8-1-1985 clarified that the orders of the Tribunal are
judgements in personem'and not 'judgements in rem". In the cited H'ble Tribunal Order
dated 8-3-2021, M/s Great White is neither an appellant nor a respondent. Further, as
per the said Tribunal Order the period of Investigation under consideration of the said
Tribunal Order was notified to be from April 2017 to March 2018 and said Tribunal
Order at para 3 reads that no appeal has been filed by any other manufacturer/ exporter

importer of subject goods; further from para 7(iii) and 8(i) it reads that Vedanta
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imported goods during the period of investigation, Vedanta is therefore ineligible to be
a part of domestic Industry, Hindalco would constitute the domestic Industry. With
reference to the cited Board Circulars dated 19-3-1990 and Circular dated 8-1-1995,
M/s Great White is neither an appellant/ respondent in the subject Tribunal Order.

3. In view of said two paras, the request of the importer after 3 to 4 years of
assessments which had attained finality and without exercising their statutory right of
appeal against the assessment orders and in view of the cited Board Circular which are
binding on the Departmental Officers the importer's request appears not in consonance
with the scheme of Customs Act and procedure and such a request at this stage after 3
to 4 years of assessment attaining finality introduces an element of uncertainty in the
entire process & relevance of prescribed scheme of law and procedure; running counter
to the scheme of law and counter to the statutory provisions of appeal available to the
importer against the assessment order which the importer failed to exercise, starting
way back to the year 2020. In conspectus thereof, importer's request cannot be acceded

"

to.

4, Being aggrieved with the above communication, M/s. Great White Global Pvt. Ltd. has

filed the present appeal mainly on the following grounds.

GROUNDS OF APPEAL (gist)
DGME ELT 216 (SC)] NOT APPLICABLE

5. The learned AO has stated that unless the self-assessed BOEs are set-aside in appeal,
acceding to request of the appellant would introduce an element of uncertainty. The
appellant with utmost respect submits that in the decision of the Supreme Court in ITC Ltd.
(supra) while holding that the refund cannot be granted by way of a refund application under
Section 27 of the Act until and unless an assessment order is modified and a fresh order of
assessment is passed and duty re-determined, the Supreme Court nowhere said that such
amendment or modification of an assessment order can only be done in an Appeal under

Section 128. In para 47, the Court held categorically:

“47.... we are of the opinion that the claim for refund cannot be entertained unless the
order of assessment or self-assessment is modified in accordance with law by taking
recourse to the appropriate proceedings and it would not be within the ken of Section 27

to set aside the order of self-assessment and reassess the duty for making refund; and in
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case any person is aggrieved by any order which would include self-assessment, he has
to get the order modified under Section 128 or under other relevant provisions of
the Act.”

(emphasis supplied)

That the BOEs can be amended applving sections 149.

6.

7.

Section 149 reads as under: -

SECTION 149. Amendment of documents. - Save as otherwise provided in sections 30
and 41, the proper officer may, in his discretion, authorise any document, after it has
been presented in the custom house to be amended [in such form and manner, within

such time, subject to such restrictions and conditions, as may be prescribed]:

Provided that no amendment of a bill of entry or a shipping bill or bill of export shall
be so authorised to be amended after the imported goods have been cleared for
home consumption or deposited in a warehouse, or the export goods have been
exported, except on the basis of documentary evidence which was in existence at

the time the goods were cleared, deposited or exported, as the case may be.

[Provided further that such authorisation or amendment may also be done
electronically through the customs automated system on the basis of risk evaluation

through appropriate selection criteria:

Provided also that such amendments, as may be specified by the Board, may be done by

the importer or exporter on the common portal ]

(emphasis supplied)

The appellant further submitted that Hon’ble Apex Court in the case of ITC Ltd. clearly

indicated that the modification of the assessment order can be either under Section 128 or

under other relevant provisions of the Act - i.e. Section 149 according to them. So, Section

149 is an additional remedy available to the petitioner to seek amendment of the BoEs

subject to the condition that such amendment is sought on the basis of documentary

evidence which was in existence at the time the goods were cleared, deposited or exported,

as the case may be [Dimension Data India Private Ltd. Vs Commissioner of Customs & Anr.
2021 (376) E.L.T. 192 (Bom.)].
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8. Further, that the Assessing Authority has failed to consider the fact that Section 149
of the Act does not prescribe any time limit for amending the Bill of Entry filed and assessed.
The power to amend under Section 149 of the Act is a discretionary power vested with the
authority. Since, at the time of filing the BOEs the said notification was in force, the appellant
was compelled to file the BOEs by levying CVD and getting them assessed as such, however
now since the levy has been set-aside by Hon’ble CESTAT, no CVD was imposable from
08.01.2020 and the petitioner is compelled to seek amendment of Bill of Entry under Section
149 of the Act.

9, The appellant invited reference to Circular No. 45/2020-Customs dated 12.10.2020
to contend that in respect of re-assessment of Bills of Entry where re-assessment is
requested after out of charge has been given under section 47 of the Customs Act, the same

shall continue to be done by the Port Assessment Group (PAG) as was done earlier.

10.  The appellant further stated that since the levy of CVD is set aside, the CVD paid by
the appellant is not a duty, which is required to be assessed and challenged in appeal. That,
in absence of any duty the CVD paid by the appellant is nothing but deposit and not duty, and
there arises no question of assessment of a deposit and further challenging the same in

appeal.

E LIMIT B CTION

11.  There is no time limit prescribed under 149 of the Act and hence the request of the
appellant ought to have been considered under section 149 of the Act by the learned AO
wherein no time limit is prescribed. Reliance has been placed by the appellant on following

judgments:

»  M/S. Sony India Pvt. Ltd. Vs Union of India & Another - 2022 (379) E.L.T. 588

(Telangana);

»  Union of India Vs. M/S Sony India Pvt. Ltd. - Special Leave Petition (Civil) Diary
No(s).2319/2023 [Confirmed the judgment of Hon’ble Telangana High Court];

»  Oriental Carbon and Chemicals Limited Vs. Union of India - 2021 (377) E.L.T.
850.
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12. The appellant has further stated that since notification itself is set-aside, no new
documents were required for the purpose of Section 149 and the learned AO ought to have

permitted the reassessment by amending the BOEs.

AMOUNT OF CVD IS REQUIRED TO BE REFUNDED

13.  The appellant further contended that since the levy of CVD is set-aside, the question
of unjust enrichment does not arise and retaining the CVD would be without authority of law
and contrary to Article 265 of the India. That the duty which is paid by mistake of law or
sum paid by the taxpayer which is no longer a duty payable under the law is required to be
refunded to the petitioner. It is stated under such circumstances time period under section

27 is not applicable.

14.  Without prejudice to the submissions that no time limit is mentioned under section
149 and no time limit is applicable for refunding the sum of money collected without
authority of law, the order of Hon'ble CESTAT is dated 08.03.2021 and application
requesting for re-assessment of bill of entries and issue of consequent refund filed on
26.07.2023 is within 3 years from the date of accrual of right to seek refund and thus the

appellant is entitled to refund along with interest.

15.  With the above contentions the appellant has requested to set aside the impugned
letter dated 02.02.2024 and to direct the Deputy Commissioner of Customs, ICD-Tumb, to
cancel Out of Charge and re-assess the Bills of Entry by considering that the goods imported
have been exempted from CVD; and to sanction the refund of Rs.2,69,45,156/- with interest.

PERSONAL RING:

16. Opportunities for Personal Hearing through video conference were granted to the
appellant on 13.05.2025, 18.06.2025 and 10.09.2025. Vide email dated 10.09.2025, the
appellant sought adjournment and requested to reschedule the PH after 15 days. In order to
follow the principles of natural justice, a common Personal Hearing was fixed on 15.10.2025
in respect of three appeals filed by the appellant, which was attended by Ms. Ananya Maitin,
Advocate of M/s. TLC Legal, on behalf of the appellant. She reiterated the written
submissions made at the time of filing of appeal. Further, she submitted a copy of an Order
dated 26.07.2024 of Hon'ble High Court of Gujarat in SCA No. 10814/2024 in appellant’s
own case. She also relied upon the decision Hon'ble Bombay High Court in the matter of

Dimension Data India Pvt. Ltd. Vs. Commissioner of Customs - 2021 (376) ELT 192 (Bom.)

'
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and stated that Section 149 of the Customs Act empowers the proper officer to amend the

Bill of Entry at any future point of time, so as to enable sanction of excess duties paid by them.

Admission of Appeal:

17.  As this appeal has been filed against rejection of request for cancellation of ‘Out of
charge’ and re-assessment of Bills of Entry, Pre-Deposit under the provisions of Section 129E
of the Customs Act, 1962, does not require. In the Appeal Memorandum filed with this office,
the Date of communication of the impugned letter dated 02.02.2024 has been shown as
“02.02.2024". Whereas, the present appeal has been filed on 15.03.2024. As the appeal has
been filed within normal period of 60 days from the date of receipt of impugned letter, as
stipulated under Section 128(1) ibid, it has been admitted and being taken up for disposal

on merits.

FINDINGS:

18. I have carefully gone through the facts of the case and written as well as oral
submissions made by, or on behalf of the appellant M/s. Great White Global Pvt. Ltd. The
issue, which is to be decided in the present appeal, is whether the Bills of Entry, which have
been cleared during the period of January, 2020 to June, 2021 on payment of CVD without
any protest, be re-assessed without levying CVD by way of cancellation of ‘Out of charge’ and
amendment under the provisions of Section 149 after a period of about 3 years to 4 years,
particularly when no appeal has been filed against assessment of Bills of Entry under the
provisions of Section 128 of the Customs Act, 1962.

19. One set of the appeal memorandum has been sent to the Deputy Commissioner, ICD-
Tumb, vide this office letter F.No. S/49-447/CUS/AHD/2023-24/858 dated 19.06.2024 for
comments on this appeal. However, no reply thereof has been received. So, I proceed to the

decide the appeal on the basis of documents submitted by the appellant.

20. I have seen the Final Order No. 51069-51072/2021 dated 08.03.2021 passed by
Hon’ble CESTAT, New Delhi, in respect of Anti Dumping Appeal No. 50897 of 2020 and
Others filed by Metrod (Malaysia) Sdn. Bhd. and Others [2021 (3) TMI 404 - CESTAT New

Delhi]. The concluding portion of the said Order is as follows:

“66.  Thus, for all the reasons stated above, it is not possible to sustain the CVD levied

for “other program” and if this program is excluded from the subsidy margin
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determination, the appellant would fall below the de minimis level. The imposition of
2.47% CVD on the appellant at serial no. 8 of the notification dated January 8, 2020 is,

therefore, liable to be set aside.

67.  Such being the position, it would not be necessary to examine the submission
raised on behalf of the appellant that the drawn “Copper Wire” manufactured by the

appellant is not akin to “Continuous Cast Copper Wire Rods”.

68.  In the result, the imposition of 2.47% CVD on the appellant at serial no. 8 of the
notification dated January 8, 2020 is set aside and all the four Anti-Dumping Appeals,
bearing numbers 50897 of 2020, 50894 of 2020, 50895 of 2020 and 50896 of 2020 are

allowed.”

From the above Final Order, it can be seen that the 2.47% CVD imposed on the subject goods
produced by M/s. Metrod Malaysia Sdn. Bhd. and imported from Malaysia has been set aside
by Hon'ble CESTAT, New Delhi. However, I observe that Section 9C of the Customs Tariff Act,
1975, has been amended retrospectively w.e.f. 01.01.1995 by Finance Act, 2023. Thus, the
provisions regarding jurisdiction of Hon'ble CESTAT in entertaining appeals against
Decision/Order/Notification in respect of imposition or non-imposition of CVD, have been
amended retrospectively after issuance of the Final Order No. 51069-51072/2021 dated
08.03.2021 passed by Hon'ble CESTAT, New Delhi. However, there is nothing on record to
show that whether Union of India / Customs Department has filed any appeal with higher

forum against the said Final Order dated 08.03.2021 passed by Hon’ble CESTAT, New Delhi.

21, I'have seen a copy of the Order dated 26.07.2024 passed by Hon’ble High Court
of Gujarat in SCA No. 10814 of 2024 filed by M/s. Great White Global Pvt, Ltd. and Anr.
In the said Order, Minutes of Meeting of National Assessment Centre - 4/4A (Metal Products)
held on 04.04.2024 have been reproduced. In the said Minutes, it has been inter alia
mentioned, “It has been decided that until the Notification No. 1/2020-Cus (CVD), dated
08.01.2020; is amended, the CVD is to be levied on imports of “Continuous Cast Copper Wire
Rods” from Malaysia, as provided under the subject Notification.” After perusing the Minutes,

Hon'ble High Court has observed and directed as under:

3. On perusal of the above Minutes, it is apparent that the National Assessment
Centre has shown total disregard to the judicial pronouncement of the CESTAT vide final
order No. 51069-51072/2021 dated 8% March, 2021 whereby, the CVD imposed on

A
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Malaysian exporter i.e. Metrod (Malaysia) Sdn. Bhd. was set aside and the Notification
No.1/2020 dated 08.01.2020 was modified by the CESTAT to that effect.

4. Though it is recorded in the aforesaid Minutes that the Ministry of Finance has
not filed an appeal against the decision of the Tribunal, the imports of Copper Wire
exported by Metrod Malaysia have since been assessed at various ports without levy of
CVD. It was decided that until Notification No.1/2020- Custom (CVD) dated 08.01.2020
is amended, the CVD is to be levied on imports of “Continuous Cast Copper Wire Rods”

from Malaysia as provided under the subject Notification.

5. In our opinion, such decision is nothing but in clear contempt of the decision of
the CESTAT dated 8t March, 2021.

6. In view of the above, issue Notice, returnable on 2" August, 2024. By way of ad-
interim relief, the impugned Minutes of Meeting dated 04.04.2024 issued by the
respondent No.3-National Assessment Centre as well as the letter issued by the Deputy

Commissioner of Customs are hereby stayed till further orders.”

[ find that the above-mentioned SCA No. 10814/2024 filed by the appellant is still pending
before Hon’ble High Court of Gujarat. However, pendency of the said SCA has no bearing on

the present appeal and so, it can be decided on merits.

indingson t ain i i - n a
22. Now, coming to the main issue involved in the present case, | examine as to whether
the request of the appellant to cancel the ‘Out of Charge’ and to re-assess the past Bills of
Entry under the provisions of Section 149 by way of amendment, is legal and proper in

absence of filing appeal against assessment under Section 128.

23. I refer the definition of the term “assessment”, as given at Section 2(22) of the
Customs Act, 1962, as substituted by the Finance Act, 2018, w.e.f. 29.03.2018, which is as

follows (underline supplied):

“2) “assessment" means determination o abili a

amoun C any other s if any, under this Act

or under the Customs Tariff Act, 1975 (51 of 1975) (hereinafter referred to
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as the Customs Tariff Act) or under any other law for the time being in force,

with reference to—

(a) the tariff classification of such goods as determined in accordance

with the provisions of the Customs Tariff Act;

(b) the value of such goods as determined in accordance with the

provisions of this Act and the Customs Tariff Act;

(c) exemption or concession of duty, tax, cess or any other sum,
consequent upon any notification issued therefor under this Act or
under the Customs Tariff Act or under any other law for the time
being in force;

(d) the quantity, weight, volume, measurement or other specifics where
such duty, tax, cess or any other sum is leviable on the basis of the
quantity, weight, volume, measurement or other specifics of such
goods;

(e) the origin of such goods determined in accordance with the
provisions of the Customs Tariff Act or the rules made thereunder, if
the amount of duty, tax, cess or any other sum is affected by the origin

of such goods;

(f) any other specific factor which affects the duty, tax, cess or any other

sum payable on such goods,

and includes provisional assessment, self-assessment, re-assessment and any

assessment in which the duty assessed is nil;”

In view of the above-mentioned statutory definition, it is clear that the process of
determination of CVD leviable under Section 9 of the Customs Tariff Act, 1975, squarely falls

under the definition of the term ‘assessment’.

24. In view of the Judgment dated 18.09.2019 of Hon’ble Supreme Court in the case of
ITC Ltd. Vs. CCE, Kolkata-IV [2019 (368) E.L.T. 216 (S.C.)], it is settled position of law that
the order of self-assessment is nonetheless an assessment order passed under the Act and it
would be appealable by any person aggrieved thereby. Para 43 and 47 of the said Judgment

are as under (underline supplied):
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“43. As the order of self-assessment is nonetheless an assessment order passed under
the Act, obviously it would be appealable by any person aggrieved thereby. The
expression ‘Any person’is of wider amplitude. The revenue, as well as assessee, can also
prefer an appeal aggrieved by an order of assessment. It is not only the order of re-
assessment which is appealable but the provisions of Section 128 make appealable any
decision or order under the Act including that of self-assessment. The order of self-

assessment is an order of assessment as per Section 2(2), as such, it is appealable in case
any person is aggrieved by it. There is a specific provision made in Section 17 to pass a
reasoned/speaking order in the situation in case on verification, self-assessment is not
found to be satisfactory, an order of re-assessment has to be passed under Section 17(4).
Section 128 has not provided for an appeal against a speaking order but against “any
order” which is of wide amplitude. The reasoning employed by the High Court is that
since there is no lis, no speaking order is passed, as such an appeal would not lie, is not

sustainable in law, is contrary to what has been held by this Court in Escorts (supra).”

“47. When we consider the overall effect of the provisions prior to amendment and
post-amendment under Finance Act, 2011, we are of the opinion that the claim for
refund cannot be entertained unless the order of assessment or self-assessment is
modified in accordance with law by taking recourse to the appropriate proceedings and

it would not be within the ken of Section 27 to set aside the order of self-assessment and

reassess the duty for making refund; and in case any person is aggrieved by any order
ichw [ self- e has modifie tion 128
or under other relevant provisions of the Act.”

In the above-mentioned Judgment, it is specifically held that the order of assessment,
including self-assessment, is appealable under Section 128; but, it is nowhere specifically
held that the order of assessment can be modified by amending Bill of Entry under Section
149 of the Customs Act, 1962.

25. I find that the appellant has sought re-assessment of Bills of Entry by way of
amendment under the provisions of Section 149 of the Customs Act, 1962. The appellant has
heavily relied upon the Judgment of Hon'ble Bombay High Court in the case of Dimension
Data India Pvt. Ltd. Vs. Commissioner of Customs, reported at 2021 (376) ELT 192 (Bom.).

The points for consideration, as mentioned in Para 14 of the said Judgment, were as under:
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“14.  Short point for consideration was that whether request of the petitioner for
correction of inadvertent mistake or error in the self-assessed Bills of Entry and
consequential passing of orders for reassessment is legal and valid ? Corollary to the
above is the question as to whether even in a case of this nature, petitioner is required

to be relegated to the remedy of appeal?”

Whereas, in the case on hand, it is not the claim of the appellant that they had paid CVD for
the 55 Bills of Entry on account of inadvertent mistake or error. The appellant has
consciously paid the CVD, which was levied at the time of import as per Notification No.
1/2020-Customs (CVD) dated 08.01.2020. Therefore, prior to pronouncement of the Final
Order No. 51069-51072/2021 dated 08.03.2021 passed by the CESTAT, New Delhi, there
cannot be said to be any mistake or error in the Bills of Entry, which can be corrected under

the provisions of Section 149 of the Customs Act, 1962.

26. Further, in the case of Dimension Data India Pvt. Ltd. (supra), the importer had
filed Bills of Entry, which had been self-assessed under Section 17 by claiming wrong
classification of imported goods. In that case, the request for re-assessment u/s 17(4) and
amendment u/s 149 was made by the importer within reasonable time of 2-3 months. As
the issue was regarding determination of proper classification i.e. Tariff Heading, and the
request for re-assessment/amendment was made within reasonable time, Hon'ble Bombay
High Court has held that the proper officer is empowered to amend such Bills of Entry by
correct Tariff Heading in terms of Section 149 and 154 and thereafter pass an appropriate
order under Section 17(4) of the Customs Act, 1962. Whereas, in the case on hand, the
appellant has made request for cancellation of ‘Out of charge’ and re-assessment of Bills of
Entry after a period of 3 years to 4 years. 1do not find any provision of law under which the
order towards ‘Out of charge’ can be cancelled after clearance of goods and Bill of Entry can
be reassessed under Section 149 without filing appeal against assessment under Section 128
of the Customs Act, 1962.

27. [ find that as the limitation period of filing appeal against assessment, as prescribed
under Section 128 was over, the appellant has sought re-assessment by way of amendment
under Section 149, for which no time-limit has been prescribed under that Section. It is the
contention of the appellant that the Countervailing Duty assessed for the past Bills of Entry
can be modified by way of amendment under Section 149. If this contention is accepted, it
can be inferred in opposite situation that Customs Department can also raise demand of duty

by way of amending Bill of Entry under Section 149. However, raising of demand by way of
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amendment and without issuance of show cause notice under Section 28 would not be
proper and legal. If any duty has been short paid or not paid, Customs Department has to
raise demand under Section 28 and such demand cannot be raised by amendment under
Section 149. Similarly, if any duty found to be assessed in excess, the importer is required to
file appeal against assessment under Section 128, but the duty assessed cannot be reduced
by way of amendment under Section 149 unless there was clerical /arithmetical mistake or
error arising from accidental slip or omission, which are correctable under Section 154 of
the Customs Act, 1962.

28. In view of the above position of law, I am of the view that in the present case, the
appellant has consciously chosen to pay CVD without protest and without seeking speaking
order of assessment; and the appellant has not filed any appeal under Section 129D against

the assessment of Bills of Entry. Therefore, after a passage of long time of 3 years to 4 years,

the appellant is not entitled to seek re-assessment in guise of amendment under Section 149
of the Customs Act, 1962.

29, Further, I find that as per the first Proviso to Section 149, no amendment of a Bill of
Entry can be done after the imported goods have been cleared for home consumption, except
on the basis of documentary evidence which was in existence at the time when the
goods were cleared. In the case on hand, the Final Order No. 51069-51072/2021 dated
08.03.2021 passed by Hon'ble CESTAT, New Delhi, was came in existence only from the date
08.03.2021. Whereas, the appellant stated that they had filed 55 Bills of Entry during the
period of January, 2020 to June, 2021. Therefore, | am of the view that Bills of Entry cleared
prior to the date 08.03.2021 cannot be amended under Section 149 on the basis of the Final
Order dated 08.03.2021 passed by Hon'ble CESTAT. Therefore, the appeal filed by the
appellant, to the extent it relates to Bill of Entry, which have been cleared prior to
08.03.2021, is liable to be rejected due to this reason also.

ndin ev.
30. In the case on hand, admittedly no appeal has been filed by the appellant against
assessment of 55 Bills of Entry and the time-limit for filing appeals, as prescribed under
Section 128 of the Customs Act, 1962, is over. As regard the issue, whether the Bill of Entry
can be reassessed by way of amendment under Section 149 without filing appeal under

Section 128 of the Customs Act, 1962, I rely upon following Orders:
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31. [ rely upon the Final Order No. 76380-76384/2025 dated 23.05.2025 passed by
Hon'ble CESTAT, Kolkata, in Customs Appeal No. 75899 of 2022 and Others in the case of
Commissioner of Customs (Port), Kolkata Vs. M/s. Krish Fabrics India Pvt. Ltd. and
Others, which is reported as 2025 (6) TMI 205 - CESTAT KOLKATA. The said Final Order
has been passed by Hon'ble CESTAT, Kolkata, after discussing the decision of Hon’ble
Bombay High Court in the case of Dimension Data India Pvt. Ltd. Vs. Commissioner of
Customs [2021 (376) E.L.T. 192 (Bom.)]. After detailed discussion on the issue involved,
Hon'ble CESTAT, Kolkata, has observed and held that the three terms Amendment,
Assessmentand Appeal, imply altogether different facets and aspects of working. It has been

further observed and held as under (underline supplied):

“31.  Inview of our findings aforesaid, we are of the view that the case law of Manik
Sandhu [Final Order No.75563/2025] as enclosed with the written submissions filed by

the appellant, is on a different facto-legal premise. We have elaborately discussed the

present matter in earlier paras. Ame i stitut assessm
assessment and cannot replace it, as the two terms apply in different context, have

distinct overtones and outcomes in law. Amendment alone of import/export documents
may not be sufficient in seeking the desired results. The two terms are not
interchangeable. To derive the intended objective, the amended document, if any, would
be required to be re-assessed in the light of such an amendment which alone can be done,
once the assessment order is set aside by a direction from the superior authority. Suo
moto of one’s own accord, the authority cannot in itself undertake any re-assessment,
having been rendered as functus officio. This logic and discourse also seeks to not only
bring about the assigned objective and give a meaning to the different provisions of the
statute like Section 17 (Assessment/Reassessment related), Section 128/Section 129
(Appeal related), Section 149 (Amendment related) and Section 154 (Correction of
clerical errors related), it also defines the individuality and relevance of each of the
provisions without reducing any of such a provision to dead wood. Also any
interpretation outsmarting one provision against the other is bound to create chaos and

confusion.

32.  In view of our findings above, we are of the view that the route sought to be
ted b d. Counsel ing ame, ntin t jon 149, that er

rolo ri r ission ann justified.

e

.-'f.'..

A3 discﬂyésed.'l-qbove amendment and assessment/re-aKs-m::t signify two clearly

Page 17 of 21




F.No. 5/49-447/CUS/AHD/23-24

distinct connotations importing distinct and separate meanings and encompassing
different areas of action. We are thus not able to appreciate any merit in the view as

canvassed by the Ld. Counsel.

33.  An amendment simplicitor cannot lead to the consequence of demand of duty or
a claim for refund, for which the original assessment done is required to be reversed by
a process as known to law, as also held by the hon’ble apex court in the ITC Ltd. case,
we also would like to put it on record, that the ld. Commissioner has thus completely
erred in directing the lower authority to “consider the amendment of the Bill of Entries

e+ THEIE IS NOthing for consideration of the amendment, as merely carrying
out the amendment is of no consequence unless the Bills of Entry are re-assessed. None
of the earlier assessments have been appealed at all; the outcome of such an amendment
continues to hold fort, till such time it is set aside by the appropriate authority and a

fresh assessment done revisiting the earlier assessment.

34.  In view of our discussions above, we are of the view that the order of the Id.
Commissioner(Appeals) is not in accordance with law and is therefore set aside. The

appeals filed by the department are allowed.”

The above-mentioned Order passed by Hon’ble CESTAT, Kolkata, is squarely applicable to

the present appeal.

32. | also rely upon the Final Order No. 50480-50483/2023 dated 13.04.2023 in
Customs Appeal No. 50904 of 2019 and Others passed by Hon'ble CESTAT, New D.elhi in the
case of M/s. Samyak Metals Pvt. Ltd. and M/s. Surya Alumex Vs. Commissioner, which is
reported as 2023 (4) TMI 671 - CESTAT NEW DELHI. Concluding portion of the said Final

Order is as under (underline supplied):

“23. To sum up,

a) Once an order permitting clearance of imported goods for home consumption is
issued, they cease to be imported goods and dutiable goods.

b) Since they are no longer dutiable goods, the question of determining the dutiability

or the amount of duty, etc. under section 17, i.e., assessment or re-assessment, ends. The
proper officer has no power to re-assess any Bill of Entry after this date.
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c¢) The date on which the order permitting clearance of goods for home consumption is
issued will be the relevant date for issuing a Show Cause Notice under section 28.

d) That date will also be relevant to calculate the limitation for filing an appeal before
Commissioner (Appeals) under section 128.

24. We are of the considered view that the Commissioner (Appeals) had rightly observed

that the Deputy Commissioner had no jurisdiction to review its own order and reassess
the bill of entry once again after the goods were cleared on payment of duty and the

same was bad in view of the decision of the Apex Court in Priya Blue (supra) and
in ITC (supra). We find no justification to interfere with the said order and we
accordingly, affirm the view taken by the Commissioner.”

33. In view of the above-mentioned Orders of Hon'ble CESTAT, Kolkata and
Hon’ble CESTAT, New Delhi, I hold that the appellant cannot claim re-assessment and
refund by way of amendment of Bills of Entry under Section 149, particularly when no
appeal against assessment has been filed under Section 128 of the Customs Act, 1962.
In addition, I hold that Bills of Entry cleared prior to the date 08.03.2021 cannot be
amended under Section 149 on the basis of the Final Order dated 08.03.2021 passed
by Hon'ble CESTAT in view of the First Proviso to Section 149 of the Customs Act, 1962.
Thus, I find no error in the impugned letter dated 02.02.2024 through which the
appellant request for cancellation of Out of Charge and Re-assessment of Bills of Entry

has been rejected.

Findings on the contentions regarding refund

34. [ find that the appellant has mixed their contentions regarding amendment, re-
assessment and refund.  The appellant has also prayed to sanction the refund of
Rs.2,69,45,156/- along with interest. In this regard, I find that the appellant has neither
submitted a copy of their application for refund nor their claim for refund (if any) has been
rejected vide the impugned letter dated 02.02.2024. Therefore, I find that their request of
refund in the present appeal proceedings is not tenable. I note that the appellant has paid
CVD as per the assessment. So, claim of refund thereof does not arise in absence of
modification of assessment. In this regard, I rely upon the Judgment of Hon'ble Supreme
Court in the case of ITC Ltd. Vs. CCE, Kolkata-IV [2019 (368) ELT 216 (SC)], wherein it has
held that the claim for refund cannot be entertained unless the order of assessment or self-
assessment is modified in accordance with law by taking recourse to the appropriate

proceedings and it would not be within the ken of Section 27 to set aside the order of self-
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assessment and reassess the duty for making refund. Therefore, the appellant’s request to

sanction refund of CVD with interest is required to be rejected.

35: In view of the above facts, discussion and findings, | am of the view that impugned
letter dated 02.02.2024 issued by the Deputy Commissioner of Customs, ICD-Tumb, is legal
and proper and therefore, the appeal filed by M/s. Great White Global Pvt. Ltd. is not
sustainable.

36. This order has been passed without expressing ahy views on the issue as to whether
Countervailing Duty is leviable or not on the goods imported by the appellant, because it is

not the issue which required to be considered in the present appeal proceedings.

37. In view of the above discussion and findings, | pass the following order:

ORDER

I reject the appeal filed by M/s. Great White Global Pvt. Ltd. and uphold the
communication made vide the impugned letter bearing F.No. CUS/SHED/MISC/767/ICD-
UMGN-CUS-COMMRTE-AHMEDABAD dated 02.02.2024 issued by the Deputy Commissioner
of Customs, ICD-Tumb.

Ll
upta) '

Commissioner (Appeals),
Customs, Ahmedabad

Date: 27.10.2025

To

M/s. Great White Global Pvt. Ltd.
Survey No. 32/2,35/2, 36,36/1, 38, 39,
Village - Gundalv, Taluka - Pardi,
Valsad, Gujarat - 396195.

(email: export@great-white.in )

Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoahm-guj@nic.in )
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The Principal Commissioner of Customs, Custom House, Ahmedabad.

(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

The Deputy/Assistant Commissioner of Customs, ICD-Tumb.

(email: cusicd-tumb@gov.in )

Ms. Ananya Maitin, Advocate, M/s. TLC Legal, Mumbai
(email: ananya@tlclegal.in info@tlclegal.in )

Guard File.
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