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Specific Intelligence doveloped by the Dircciorate: of Revenue Intelligeine,
Kotkntn, [horeinafter scferred 0w DRY) lndicuted that M/s. Flexitufl Ventures
Interngtional Limited ﬁﬂtmb‘hnmu”flmmmmm Led ),
hermnaitor alss referoed to 0 “the said tmporter or M/ s el for the saks of brewityg™
having 1EC Np, 1154001845, lurated ut C-A1-50, Sectard, BEZ idusreial Aren,
Pinempur Dhar, Miifhyn Pradesh-458775 appeated to heve canfravmed the
privisiona of Section 17, 46 of the Cosroma Act, 1967 wnd alsis the provisioss of
Cumtoms Notification No. 18/2015-Cus rited 61.08.2015 as amended by thie Customs
Motification No. 19/2017 dated 13 10,2017 sad with (he provisitias 6f Pars 4,63, 413
Aad 4.14 of the Foreigh Tradle Pallck 12015-20), aw (hey busd importad various inpui
amteridls through several ports without paymet of duty of Custims under fhe cover
of 0% [Foite] Advianee Authorizstinn, on the strenth of the stbject Notification nol
they had accordingly wvailed the benniit of exemption fram payment of 10ST oh the
goods w0 impsrted, leviable in termp of sub-section 7] of section 3 af the Customm
Tarilf Act, 1975, by deliberatcly suppressing thie faet of nidt-complissics ' of the pre.
impart conditlen Inld down fn the subiect notification. Their deliberate wet of
mﬂmmmmwmmuwMMMi&um
Authiirities, uppearsd o have tesultsd into non-puyment of duty of Cuslumms m (h
form of Integrated Goods and Setvices Tax [[GST} o the wxient of Ra. 4.43.873.50/-
whith appessed to be recovernble under Seation 28(4) of the Custams A, Y9G, alnny
with applicablc muorsut and wiss appeiirsil 1o stiruct provisin of section11(o) of the
Customs Ast, 1962 making the goods linhile for confiscation and the compuay Tilie to
penally under sottion 114A & wectisn 112{u) of thie Act il

L A reforenie B N DHIJEZU/MISC-00/IGST/0019 dated 02062020 was
eorived from the - Additional Dimctor General, Dromtorate of Revernus Intelligeiice,
Halkata Zonul Unit which lad Biedled that u Lisgk number of importers across the
sovntry lysl imparted. various srpul matenials withom payment of duny of Custons
unider the cover of Advancs Authorisions lenisd hy the Reginual Directornte Gimern!
of Fareign Trade (ervinaficer roferred 1o ss DOFT). Whille exacusting sueh imports, the
inporters had wvailed benefit of exemption extended by notification No. 18/2015-Cus
doted 01-04-2015, ns aunended by the Cuntieas Notifiention Mo, 7972017 daied 1310
20U wnil ouch inipoiters had not =it any Customs duty to the extent of Btegrated



ﬁm&mmnasnmm-ﬂhmuﬂnfuﬁmaurmmm
Taril Adk, 1573, on auch mpiit malkriels gt the dmo oof impotl. However, siich
exemption was extended 0 thie imporiers subjet 1o condition tisd the prrson willing
10 avall such benefit should comply with pre-import comdition wid the firished
gocdin ahitmald T mhj,wi.c:dlu:ih}i:ujnmnuqnly. Further, a list of the Emporiers
mﬂmpnuinntaﬂmdhmmmncmm:&ummwwmmﬂmﬂmpm
mﬂ:lhnnm:iiﬂnmulphrmtupmtﬂﬂ;ﬂn1mm catidition for evailment of
cxxmption of IGHT in terms of Contomes Notillentist Mo, 7902017 dased 13- 10-2017.

3. Acing on he wald intellligehos, stimmons wes sued 10 all the tmpoyters
including M/s. Flexitufl Ventures Intecnutionnl Limited, ©41-50; Sector-3, SEZ
industrial Ares, Fthwmpur Ohar, Madhya Pracdesh 454775 (1EC-1195001645] who-
nppeared (o have itnparted goods under Advanes Anthorisations st Eandla Port. The
predmpact condition aad el Hifle of Eniry under tover ol which goods hase besn
fmparted by avaling benafit of exsmption Fom pryment of 1GST wite taken into
cannideration i tnlslity for determinntion of sheir liatality,

#, Whereus, for the purpase of availing ihe Uenefil of exemption from paymernt of
IGST, the impoarter win manditarly required (o chmaly with the pre-impart condition.
I wan admittes) that the pro-tmpart condition demunds that (he estire matorials
mpeated under Advince Authstizition should be utiliosd eselinively for the purpose
of mamufacture of fmished gooda, which weild bo thien expontad aur of Indin. It was
alho, dmitied thiat the said Nosification fusther stinulated that guch hemefit wes
mrallabie ouly for physical exports. Tt had emergad that the export povds wers
Mnhumw#hmhmnrmmimm
woods from raw materfals which ware oot Imported under the respective Advines
Authorizations or the mw materials procured from the domestic market which
rewuited dnto violatlon of precimport condition Imposed wnder the said
Hotifleation.

8. FACTS ON RECORD

8.1 Intelligerice developed by the Dusdlorste of Revenus intelligonce, Kolista,
(heremafier also referred to am DR Nad jrditated (sai M/a, Flestuff Vetities
nternational Limited had tiported warsoun ingut matorials without paysent of duty of
Customs under the cavir of o number of Advanse Authorimtions isssied by Regional
Ihree=neate General of Purtlyn Teade Moromaiter retorr=d to as DOFT), While exoeuling



sich bmparts, the imprter hadd avadled benefit of cemption extended by Notification
No. 1B/2015-Cus dated 01-04-2015, 68 amaeiiiad by s Custbms Notificetion No.
79/2017 dated 13-10-2017, and accordingly they hsd not paid any Customs duty in
the formi ‘of Integrated Goods B Service Tk [1GST) levied under sub-nectin [7) af
smotion 3 of the Customs Tl Act, 1975, oo spch input matsrials 81 the timeof
imptrr. However, wmiich cxemptibiy was cextmniled subiect 1o condition thet the
perwom fimparter willing. o avail woch henefit abhould comply with  pre-impors
condithans ad the Bnlslisil ponds alivold be suljected to pligsledl exports omly.

5.2  ‘Whereas, the lnvestigithom conductid by Kandla Customs Commissionerats in
reppect of wrong availment of exemphion of 08T beneft cearly indicdted thiat
nlthough M/s. Fledtulf had availed atich exemption in respect of one Bill of Batry
bearing no. 2009566 dated 2082018 however, whils going theough Use puoiess f
wuch imparts and comespanding sxpaorts towards discharge of export obligation, it
appenrsd thir they lind falled te comply with the pre-import condition as
mandated under the aforosaid Notfioation 0. 15/2015 Gun datd 01-04-2015, an
wmen et Iy the Cligtoms' NotiBcation No, 795017 dated 18-10-2017, The pre-hinpoit
condition smply implies that the goods shonld be imported prios 1o commencrment of
cxport al Bhishod goods which bolld e subscijiimily exporied dnder the et
Advance Anthosteution for discharge of Expart Gbhigution,

B.3  As it appenred thit the benefil of crempeiog from payment of 1GST was avaded
fiy M/w Floxituff i violation of the presimport condizion mundated under the sforenid
Netifichtions, stcordingly, a casc was bucked by this Office knd further investipation

wan imitiaied by way of insuanpe of spmamonn wnder Section 105 of the Cumoms Ao,
1662 tb M/y. Fesitnfl who hod imoorted goods umder Advinee Avthorbniliofs ot
Rammdla porl. I responac o the summmn dared 05.03,3021 aocd 10 M/s Flexmfl,
Shrl Amit Ragas, Asaistant Macuper of M/s, Flexiteff had sppeured on 25032021
for recording of his velmmmry sistegemt o)/ e 108 of the Cosmms Ao, 1967 Therenftey|
enother summons dated 2203 2023 was [ssyed to M/s Flexmull and annther
atofgtmnl of Blud Amit Nogor was eecorded on 05042023, Dudiog the course of
lendeting sdatements, Amit Nagze, Assist=nt Moneger of M/s. Fleitull Ventures
Internstonal Limited Interafa siubemnted tha

» “Hn warks as Assistant Manager in M/3, Fiedtuff Iternational Lo, fnow
M/s  Flexnyy Vestums Bitematiingl Lid), C41- 50, Seéctor3 KEZ



1124001645). Tho name of our compury, has changed fom Fliodiuff
Intibriatianal Lot o Flesitf] Ventures Snlemunono! Lid. from 28:00.2018,
Fe further stated (hat being Assistant Manager o M/ Fledbuff
Irberustions] D friow M/ Flceiy] Ventures International Lid.), he looks
aftar day o day Custams: uprk related to fmgert. & Expoet, He had flarfhes
atated that hie esydil 1D was entise 1T T eom.

He stated thol M/ 8, Flesniff Yonttires Intartational Limited ix engoped in
i fecturing of bdsions e of PPE wolen' bags and FIBC bags oul of
the raw moteriads namsly PP Grmuke, LDPE. [LOPE HOPE UV
Siabiltrers =l % thett choie mentionad muniifacturing actinity and they
hawe 2. munafactiring gremined looated @t Pithumgir, Dhue, AP &
tidhameingh Nogar, Uttarakhanid

The company in importing goods wnder Adsance Authorszation Jrom the
Jammagar et and taking soompiion bengfite of the meifcatims Ssued by
CHIT in this regard.

Post perunct of the Notificaron Mo 78/ 2017 Castamesr diated 13th Detokes;
2017 b bnterlia stted that vhis wid{fHsition was issued tn exsmpt ST
afler ntrodiction of GST alpng with other ranmgition. provided  ander
Netifieation No. 147201 - Ouxomu| doteil 18t Apeil, 2015 for (he goodn
iported undar Advance Authorination: as, JGST was newly ntrochesd
tinder GET andd sy Hod pemmpdad carfics, He firther dtated that at the
Hirte of insiiurice af Netification the fmporter was nat amare aboit o
magor conditions prascribwed [or the awsiliueat of exemptin of IGST for
focds Enported and firther weportod under Advance Authorisation e
Pre-import condition in respec of <xport nnd export pust be physical
exported meahs desired expirt will not be congictuned for fuifiment, af
conditions of Adrance Authorsatis, Me fidher sbifed that lefore
Sasisttien of Notificatin No. 01/2015-Cus. dated 10:01.2019 they were not
aware abou! twm mabr oonditions  prescribed  under  Falifixition
Mo, #9/201 7 Custori dated 1010 Octisbar, F01T for avaitment of wxmmption
of EIST for geods imporfed and firther mponed unds Advancs



¥ He further stuted thit their compony M/ Phedtuf! Yenfures ntemational

limited (eartier knoun oz M/x Flodtuf Diteriational Limited) bud
imiported goods diring te perisd 13102017 t 10.01,2010 under
Adimnce Authortsation ot Randln SEZ and aviled exemption of NGST alany
with other axemptions in scordanics with the Notification No. 79/2017 -
Crewtoms dared §3th Catobar, 2017 ndeér one BUL of Bntry (mported at
EASEZ Kandla tmperted side BUll of Entrg No. 2009566 dated
20.08.2018 under Advance Licénse No. 5610005144 dated
22.05.2017 and dus to non-aiareness of twa conditions tald down
undor Notification No. 79/2017 - Customs dated 13th October, 2017
MWMFMWGFMMIW#Mmmm
they were not fulfilling these two conditions”,

8.4 The details of the bill of entry undsr which lport Vs miside ar the Kansdly
Bpecial Econvmic Zonie dnd Bensfit ol IGST Exemption was availed bul the two
sonditiond as sliprdated under Notificstion No 79/2017 dited 13102017 sere nit
fulfilled his besn shown in' Table-1 Below

TAHLE-1

8.
Na.

HASETZ | BE Date Assessuble | IGET Advance Daiin of
BE Ko, Value

S License No. | Llcanae
fin Ra.) ila Ra.)

20609566 | 23082018 | 22.77,000 | 4.43473.50 | 5610005144 | 22.052017 |

541 The previmport condition and =1l Bills of Sitry under eover of which poody hasr
beett importesd by svailing benefit of ST have been mkes into conmiderntion in
totality. fir determination of their Qubilily. Sollowing nible shiows detnils of Advises
Authotizutinn with No. 8 date of the first Bl of Entry and first Shipping bills

TAHLE -2

gt
No

Advance Date of n/B/ BE/TRA
License No. | License | TRA Ko dite Firit 88 2B Date

Firat

L

§610005154 | 23,06.2007 || So37001 | 25.07.2017 | 9805175 | 09413017 |

55 On the basid of the detnily given in Table2 above, prima facle it spprared that
the importer had followed the twy conditions |0 e, predmpors contition end physical



export conitiition wy stipulated undes Notlbulicy No 79/2017 dated 13% October 2017
Howevry, wpon wceutiny. of documents. stibmiicted by tha impoiter while recsrding of
their voluntery stas=mesit = discussed ul Pars 5.3 atiove, it i obaceved that the said
dmporter Mad admmitted that they bl ner (bllowed the' (w dimditions as mentioned
supra of the wforeanid sotification. The sald Imperrer had wabmiited the documesnts
Le. statzment of Import mude based un debit entry fisde on the licerme (Adimnce
Authseidtion Ne. 510005144 datesl 22,05.2017) and statement of sxport mnde
under Advance Authnrieation No. 5610005144 dated 22.05.2017).

5.6 While scrutinizing the statement of import subenited by M/e Flesitufl, it was
obacreed. thnt the value of the first Import which was mide undér the BEJTRA No.
SO37001 dated 25.07.2017 conaisted of PP Granules having CIF Value of
Rx.8,20,59,280.25/- for a Wotnl guantiy of 1078 MT.

B.7 Punher, from the statement of exporl submitted by the imparier. it 1 obsersed
that M/w Fitxitull had made total experts mvelving FOB Valies ol s, 25,4808 651 /-
for o tatal quaniity of 1800 MUT, The sakd cxports weve made dunmg the period from
09.11.2017 to 09.07.2018 which inclided PF Grapulés of 950 MY, UVS v
atsbilized of 20 M.T., LOPE of 100 M.T. & LLOPE of 400 M.T. The details of expatt
done before the 0t import W minde by B /s Mexttall and afies the I {myart havs
Leers showm In Tahie-2 below

TANLE.3
Export made before 2nd import [before |Bnport made after 4nd
09,07.2018| Import  fon [ufter
09.07.2018)
Sr. | Carge descripition | Quantty | Safus i Supees (uomtity | Total FOBR Valus
No firs M) ] N [ o Rupoes
1 | PP liranuiss 975,256 | 28,A7,85,427 78 4,744 23,333.3%) -
3| DV Stabilizsr 19.903 ) 0097
a |LDPE %9516 0484
7 |LLDPE 355064 | 1936
Total Quantity | 1492.739 ' 7361

Further, it was also obscreed thint toind Unpert Befave 09,07 2015 was 1078 M7 of £
Oragibiles anil the import of UV Stahillzer, 1DPE, LLOPE of total quantity of 545 MTo
wis done on ar after O7.07 2018




5.8 Cn the bazis of the mport and expert details un mentidned dlpra, i b Gund
\int s againgt the import of PH Granles of 1078 MT of the total assennable value of
Ra. 8.20,59,250 25/, exparr-wos mude of PP Grintilis, UV Stabiliser, LOPE, LLDBE u¢
ol quantly of 1492730 MI. having ol combined FOB  vatue of
BuI54T.86,427.78 ax shovrs in Tablo-3 abowy. Thirelire. # was ehratly visible that
the expait ol YV Suititier, LOPE, LLOPE was made carlior through domesticully
procurement of poadn and (he nmport of ths saris Was done wller the expor of the
sime. Thesefors, the pre-import condition as envnaged under novfication No 79,2017
doted 13.10.2017 wan not followst] in trie sense and thits they appeared (o have
vieliled the conditions mentioned in the wipronaid norification and avisiled wronitally
the besefir of the IOST Exermpition_

7. LEGAL PROVISIONS

7.1 Following provinlons of law, which are telowant, bave been quated fn the Show
Causs Kotioe issoed to M/n Flexitulf:

a4 Pard 4.0 of the Faeeign Trade Palicy (2015-20);
b Parn 4.05 of the Fopessa Trade Falicy [2015-00):
€ Para 413 of (e Pareiyn Trnde Polisy (201520
d. Pura 4.19 of the Farnign Trade Poliey [2015-20):

e 9.20 of the Furelen Trade Pallcy [2015-20).

fi Parn 427 of the Hund Book of Procedures [2015-20);

% Section 2fe) of the Fureign Trude (DR Act, 1962,

h DOFT Notification No. 33/20115-20 dated 13-10-0017:

L DOFT Notifieation Na. 31 /2013 (RE-2013) diled: 61-08-2013;

I. POFT Citeulnr No. 372013 (RE2015) dated. 04-08-201%:

k. Notiffcatian No 18/2015-Cosome dated 01052013

L Naificatisn Ko 79201 7-Costoths dited |35 162017

m. Section 17 of the Cumtoma Act, 1942

n. Section 26/ [4] of the Customs Act, 1962

o, Sections 11100} of the Customs Act 1962

p. Section 11214) of the Custrins Ast:

9. Sectiom 124 of the Cuntoms Acy, 1962
72  FPurhor, & detafled discussion un ye above fegnl provistona hes been made in

thie Show Cause Notice dited 2108 2021 ulan intoiporating the vatious fudicial
ptonouncements preming the matter iader divpute st Para T 1 10 D5



8, ISSUANCE OF SHOW CAUSE HOTICE

in view of the abave, M/e Plediufl wern bsued Shew Catias Notics besting o
!Ju.cmmumﬁjw;mazm dated 21.08.2033 maued by
the Additional Comminmioner of Customs Kandla as 1o why-

¥l Duty of Customs amnunting to Bs.$.43,673.50/- [Yable-1} in the farm of
TGET saved in courgs of iniports of the goods theatigh Kandia SEZ under the
sulijeot Advance Authortzation and the correponding Hills of Latry as detailed
abeve, in respert of Whith bensllt of exemptibn under Custorss Noufication No.
1874015 dated O1-06-3015, as amended by Nofeatlun No70/2007-Cus,
dibee] 13-10-2017 incorrectly atitled withoit omiplying with the obligalory pre-
ot conditinn as stnilated iy the said notification, and also for cantrsvening
provistons of Para 4.14 of the Fareign Trade Palicy (2015-20), by’ resiotting L0
deliberate suppression of the ot of wuch nuu-complinnes from the Customa
Authorizy, should not be demunded und resovérsd under Section 28{4) of
the Customs Act, 1962 read with the prowisions of Soction 143(3) of the
Custonis Act, 1962 which prmvide for réeoVery of the Customs dity antd
inteteat thecetipon by way of erforoement of the Bonds exscuted by them at the
time of impert;

) Subject gorrs having assessable value of Ra,22,77,000/- [Table-1) imparted
theeugh Kundla SEZ unider the subject Adwvance Authorisation shall not be held
finhle for confincstion under Seotian 111jj) of thi: Cusiomn Act, 1962, fir being
miparted availing incorrect exompinn of ST m tevmn of the Notification M.
LB/2015 duated 01 042015, as amendsil by Notieution No.79/2017-Cus, duted
1310 2017, without complying with obigatery pre-import condition laid down

¢ loterest abould not he demanded unid recovéred under Section 2BAA of the
Custems &ct. 1962, on such duty of Customs in the form of IGST, betiefit of
examption of which was intorrectly ayoiled:

d) Fenalty shouid ot be knposed wpan them under Seotion 1144 of the Cosioms
Act; 1962, for improper importatitm of posdls avalling sxemption of nolifization
andl eithniill observance of the conditions ser ot in the notification, wnd alve by



reascns of mistepitesentation snd mippression of facts as slsborated above
tesiilfing In nen-payment of duty, whith rndered the goids Lable 1o
eonfiscation under section 11 1[6) of thr Custams. Act, 19632, and alse rendered
Cugtams disty recoverable under Seation 28] of he Custiess Act. 1962

9.  DEFENCE REPLY AND WRITTEN SUBMISSION: -

9.1 Ffined that the lnporter vide tiorr letter dutod U5.09.2023 bas subimitied their
defense reply wherein, infaralia, ipart from mentioning the Dt of the cane ns alrendy
discunsed above, they appear to have submitted that the ahore show, cause nolice
dated 21.08,2023 proocedn on wn Incorrest fastunt a well o legal huinin They have
denied mnd ettntersd ehich Wil evesy dllepaiien comtained in- the said show capse
sotice dated. Relevant partion of their reply i been diMousssd s andes: -

The notices hae sibimitted it the SON alleges that the notices s ot iiest
unth the preimport condition oy toverted e the Natifleation H#.ﬂ,_ﬂ'ﬂ'f?—'ﬂm
and Hotifieation No 23/ 201520 dated 13,10.2017, The naticen submits thet the
said notification has not defineil the teem "prednpun cndition ® gsied ohsence of a
the notices oot bet foutted for allegedt vilatinm af mueh srruditica,

9.3 M/a Flesitull hhive alis refeired 1o Pars 4.03 of the FTP and they have flrther
relied on thar judgment in KDL Biotech Ltd wa. CC - 2015 (327) ELT 305, whetein the
tribunnl b Heltd it para 15, thai

T our e, term “physically tweorporated” snly fmplies that sich {tems
are required for the manufactiors and have been used so. It s nint
necessary that only imported exempt material is incorporated *
W3 They huive alun roeferred o Poare 413 of e Foreign Trade Bolley 2004-2009
fxlmiliy to Parn 4.03 of the FIF 201520, wherein the tritanal held thiut “physically
mcorpormted™ anly implies that siich ftdma ave required e the minufichire and feve
besn vsed 4w, 1t i3 0ot necessary that oaly imported exenpt mnterial in incirpiorated.

Thin further justBes the fact thue the delinition of pre-tssor: sondition dass not fow
fyoars Parn 4,03 of the FTP,



9.4 ﬁ:tﬂiﬁmhmnhnimmmmmmm&lﬁhnmmlbmm&ud
endar FTF. ﬁmi.mmmmmmmr:mmehmmmlmmmm
it to be fllilled. It 8 \nclear whether “pre-import” signilies thist all bnports under
the boenee abouli! be made mumymﬂmmm Crwing o the
absence of & dear definition of “presmpan”, the nsissimecs are unsure whether they
Emmwwmmnmm“hwmdﬂnmm
mmmmmmmm-mmmmuwm
mEting expoirt ohligativg, lthdnumh-rvdmthmmhquuhﬁunnnulmmur
“pre-import conditien” for all transsctiony made urider (lie Hoenes, That farther beys
Ih:qnﬂﬂmﬂﬂiuthuihemmkm:nlﬂﬂmwmd:dnﬂlﬂimﬁdhthdwdnqmm
‘tranenction or qua the Advance Authosisation

9.8 The Foreipn Tmde (Development and Segulation] Act. 1992 hay been etiseted to
provide for developmen end regulation of lareign trade by filiiating nposts fnto,
and sugmentitg expocts from India and for salicrs conoecied (Herenith ineideniial
thereto. The Forsign Trade Polisy, 2018-2020 hum been notified & cxarcise of powors
cenfered under Section § of the Forvig Trade (Developmient iod Rejrulation) Ace,
1922 Tha stjective of the Forsign Trude Foliey, 20152040, is 3 provide o framework
for incresslng exparin of goods and serviors us well o goneration of engiloyment 9
mezeaming valic addition in the miunt. Peagraph 1.06 f the Foreign Trade Policy
provides thua:

"1.06 Dbfective:

Trade fesilitation ma priovity of ihe Clotsnmant e sittting doum the transaction

o=l and time, thereby rendeting Indien esparts more compefitive. The varisas

m#mwmmmmmmmmmhmmqlm

Jacilitation are consvliduted unges this shugmer for the benfit of staksholders af

import and exporT frade. *

9.6 The object of the achome i [a) butatitig of cxpirts, (b] employinent generation,
and [} making the exporter und exparts competitive in the infernatinnal mariet: asd
therfirs, the condition of pre-import T sb nemas with the obfect wught ta bo
dehicved and it e the cmitrary sets the Advance Authorisation Schense at it nd
hamece, the show ciuie noties in Huhle 1o b dropped.



9.7 The subsequent notification dated 10,01.2019 smending NotiSeation Ne.
T9/2017-Cus dated 13.10.2017 in clarificstory ln ssture snd henoe, applicahle
‘retrospectivily, Therefore, the damand Is bad and the show caune notice iy lable:
to he dropped

9.8 Hy Notiication No. S3/2015-20 duted 10032019, the Government bas found
deletion of condition |=ii} in Natificatian Ko 78/2017-Cus dated 13.10.4017 1o Be in
pulllic interest, and, therefore, now the comitiberay mvelved in the Pt case iy
Limitod to & perind of abour thirtors montha oxly, betwoen 13.10.2017 and 9013019,
Thie nnid amendment & aly cututive | cluificstary

9.9 I the cusc of Shree Ronuka Sugars Lid vs, Dnlon of India - 2018 (360} ELT
483 (Guf), wherem the Court referred (o the decision of the Supicme Cotirt 4 the case
of W.P.LL Ltd vs. CCE - 2005 (181) ELT 359 (50), wherein the Conrt eonmidered n
cibe where exemption notification waa withidraosn nod o Bosl sotificotion wis jssied
shartly herenfter cxempting dity of esciss an parts used in monufaeturing of powes
dren, pumpn. The Hoo%ie Court noled il there wiss o consistent policy b the
Oovernment of Indin to grant steh cxemption, The later notifiention: did not gram
mnﬁmnﬁnuuﬁumnwnhﬂ&mummmﬂﬂnmﬂummuﬂyﬂmﬂtm
and hetice, would apply with metrospective effert. The Court asp plased refimnse upon
ﬂudﬂﬂ#ﬂﬂ'ﬂ'ﬂﬁhtmﬂhtumﬁwmh{mﬁ. Union of
India - 2012 (282) ELT 33 (Guf), whise the Coust han considered o cae whore [he
GWM|ﬁmmmmuwﬂuwﬂ@m
after & goap of aboul sidtesn memthn, and held thet woch exemption wonld have
evtroapective effect.

9,10 In the flicts of the present case, thiere wits sy conditlon of pre-import dhwafar an
the Adrnce Authorisation Scheme is conoerned and wubsequently, by the aboye
notification dated 10.01 2019, the weaditan by pre-lmpart had born deloted, and,
therofare, sach smeadment should: be considened to Be 4 Burative amimilmenl fnd e
ajrpiied relrodpeliively.

2.11 They hive submitted that |t is well sttled logsl position that the smendiment
which s clurificntory in noture is to be apulicd relroupectivelv aid thiey Hive referred
(e follismring judgmment;

(il GOT wa. Indian Tobacco Associntion — 2006 (187) HLT 163 {80]

il Zite Singh va, State of Hixyana - 2004 (8) 5CC



9.12 The current FTP permita exports in antiolpation of aatherization

) I exsrcise of powers conforred undee parairaph 103 of the Foreign Trade
Polity. 20153020, the DOFT han nofified the Hupdbook of Procedurss by & Public
Hotive dated 01.04,2015 Paragrnph 427 theteof provides for *Exports in Anuticipulion
of Artharisating” and o the extent the sume 10 rolesant for (he present purpose, roads
Hiim:

“4.27 Exportsin Ansicipation of Authorization

) Exportafsugiptics ingde from the date of EDF generated file nmber for an
W%Mmﬂnhﬂ“mﬁﬂuﬂ-ﬂ%w
Authonaation Numbar fo establish corvlstim of exporis/supplics  with
I - A

{iif Thus, thin paragraph permits experis in anlisipation of authurimation and
penits cxports towards discharge of expart abligution at tho bazia of the Fle number
even prior to Admnce Authorimation belng granted. This condition has nei heen
midified atid export I dnticipation of authorisation @ perautted. This policy sall
gl

i) In wisw of the above, the present show chuse nobce, INVOKNE pre-import
condition as trought vide Notificstion No. 79/2017-Cus dated 13.10.2017 in Huble 1o
Le dropped o ds mitch dnthe import — oxport of s noficeo 8 governsd under the
wheree Parn.

9,13 The seeund part of Paragraph 4,14 of the FTP is inconalstent with the first
purt thereof and hence, renders the first part redundant. On this cosot alensy,
the show cause notive must he dropped.

1 Pamgraphs 4.13 apd .34 of Ui FIP Lelore and after the amendment 'of
peugranh 4,14 vide Netifieation No. 3020153020, daed 13th Octaber, 3017, reud
thum

“4.13 "pre-import condition™ in certain cuses
0 DGET may, by natification, mmpose “pre-impert. oondition” for Dyt under



il Tmport Gems sulijscs &0 “pre dmport cnclition ” rew Ested in Apperdic 4-f o#
will be ax indisated in Studiind Mgt Outpat Nora (SION).
[ typart of drags from unragistered sources shall hawe primport conditior. ”

“$.14. Details of Dutics exempted

Inports undir Adidince Authivisdtion are exempted from pajprtant of Basio
Coninpereeiiing Prity, Siifignierd Dty, Transition Protuct Specific Safeguard Duty,
wherawer upphicable. port against supplies cwvens wnder paragraph 7,02 (5,
fe) anid {4} of FTE 1llf not be exempled from payment of opplicable Antidumping
Duty, Countoriailing Dufyy Safeguard Guty and  Trenstion Product Specific
Safequard Duly, i dny. Hoeber, mpits Under Adiarice Autharisalion for
physical eports are also cxempt from whole of the mbegrated fax and
Compeoation Cess lewable under sybssdtion (7) and subsdction (9)
respectively, of section 3 of thir Cuatoms Turdf Act, 1975 (51 nf 1975), aa may o
provided in the notiffcation fssued by Department of Revenus, and sush importy
dhmll ber subijdet to pre-Emport condiion”

{18 Thus, parsgraph 4.13 |% a provision wiith & specficlly siete for “pro-lmpon”
condition’ and pravides far the ontegorien of ceses 10 whickh snch condition has to be
applisd. “Pars 4,13 (Forehm Trade Police-2015-20) liss been in existence (onder
dilfsrent Paris in dillesent Policy periods) for yenrs. Smee, 2003, all drug cumpanios
biove boen importing thelr rew muterisls sourced from unreglitered aouress, tlindor
pre-import cvndition, Sill in dny ferm, Raw Sugers, Natured Rubbers, Tes Spices eod.
precons metals ete. are allowed ta ke imported under predmport condition only, As
alrendy stated, pre-impart canditien s L bt within the -Advance  Anihorization
Seheme fnell, and i temus of Pam 404 of the Polizy, which {5 integral punt of the
Pulicy since ity fnception, it hes bem [eentinuousl] bammered wpom the potential
exportern, that they are allowed §o fmpert thoss inputy under Advance Authorisdtion
schieme, wilih wouild be physically incorporated in the export goode.”, Therefore, i
condition of pre-smport has to be put in reepoot of wmy fnput, ideslly such. input
stould Fnd place in paragraph 4,13 ol the Foretin Trade Palicy, witich in ot 65 in the
sifesent case. Dus to the candilion of pre-impost contained o pamgraph 4.4 ant
condition (xH) of the notifleation, tsough the lgnits imported by the aotices di not fall
within the catsgories enumersied i paragraph 4.13 of the Foreign Trade Policy and
sre a8 wich ot subject 1o the pre-lmpon condition, tie same Boeame subject (o the
condition of pro-import gua spoctfic levon vie. miegrated tas aod GST compensation



cesy, which crenton nn anomalous situatiin, fnosmuch s the mport of the inputs
uﬁ&numﬂﬂrumhummilmhmmmh}mmmﬂmhﬁuuﬁduﬂmﬁmaﬂthu
mmnmuTaﬂﬂ'u!nmlnrumduw Emumlutuhmtnmnj,mandm
ﬂm::ﬂ.:!mumwbinmnnmmtmn however, Innofite wi Integrated Tiex dnel GST
mmpennaticn ceas loviable under sub-section (7] and sub-section (9 of S=ction-3 of
the Customs Tarll Act, 1975 arc conternwd, fur the purgosr of exeniotion frum swch
Tewien, wuch imports woulkd be stilject 1o ‘pre-bnpart condition”, as n result of wiach il
thie impartor wants tho benefit of exstuption Fem the levy of integrated tax and GST
comtpennution cese, the b=t that the other hisimm are not subjoct to “predmpast
mwhmmmmnmm.humnnummhmwndhu&bjmmm
pre-import condition qun integrated tax and GET compensation cesa whish woled,
therefore, rewuly w the mput being sabject pre-itzport condition in respect of ail the
ledtim.

() This, compliance is veguired of the suthoriuisting ai o whele asd in case the
condition. of pre-impont bs vidlaed, the entim Advance. Autborisation gets vitinied.
Caonseruently, even paragraph 4.27 of the Handbodk, which is spetifically applicable
ta Adwmnce Authorisalisn, just remaims i the Hapdbook and hes no relevasce
whatscever. Fiwty, for the reason tht H the fmpaiter wants the banelit of exrmption
from integzuted lix nrid OST compensation vews in tespocs of such imports, be has ta
comply with the “pre-impet condition”; aiid Bpengidly, becsties in lenmm of the
interpretation. put forth by the Dircctorats of Revenue Intelligence violatfon of
conditton of pre-import would vitists the entire sisthorsallon, which mmy tnesm that =
cie of breach of condition of proZmport, the imporier may be denied &l (i benofits
nvatiabic mder such Adviance Authosution, induding eemption in respert of levies
iher thi inteprated t=x and GST compeonation conn it reapect of which there i o
“e-import condition™. Therefore, expitt I a4ticipation of Advance Autherination as
enntemplated fn patgraph 427 of the Hamdbook and the "preclmport condition”
cartsined In pampraph 418 of thy Purelin Trade Policy and condition (ei) of the
exemption potification, cannot atand togeiher.

fiv] Thus, by virtue of the umetided pansgragh 4.14 of the Parelgn Trade Policy,
sben in case of inputs not falling wsthin the wmthit of prorngreph 4013, if suel Ioputs
have been fmported sguinnt an Advance Authossation, fire se are suljoct 10 “pre.
mmm&h'wngmmhmwnﬁmmmmmeqd
GST compensation cess inder sub-section (7) and sub-section (9) of Section 3 of the
Cusioms Tariff Act is concomed. Tn cther wordn, wl the wmw materials luspleted



ugninst an advance Yicenoe are mubject 1o the "= bmpert condition”. Thus, while
under the Fordign Tiads Pulicy, viide poragraph 913 epecific inputs hmve besn
watiected 1 the condition of pre-imanrt conwidering the natire of such inputs, under
paragragh 4:14 which merely peovidon for the datiils of duties exempted, all the raw
maroriadn imparted under n Advance Autharisation, whatever be thele natute, have
been punde subject to “pre-fmport condiiion” for the purpods of aviiling the bhenefit of
exrmmtion fromn Integeated Tax and GST cpmpenantion cesn

fv)  Miresvet, o plogiend siteatlon has been étested wherchy the very same inputs
which xre oot subjrer 1o “pee-imyport condition” maafer an paymomt of basis customs
diity, ddditionnl customs doty, edichtion ceus, aiiti-dumping duty, safcuacd duty.
and trunsition product specific safegnend ity sre concorned, are subject, to condition
of ‘pre-fapart thasfar an Integrated Tex anil GST cotiipiinbutich cots are siniosrmed,
therehy aetting a1 naught the fiest part of paragaph 4,14, mosmuch as if the very
s=mpe inputs are subjecl o the condition of pre-import gua same levies, it would!
amount o imporang the opus mbiect  the condition of pre-itapm oven gua the
other leview, Thus, an sndmdlous situstion haes orisen, whereby the seconid part af
parngraph 414 s tnconsistent with the first part thereof and readers the first part
rahitdant

Ivi) 1t inowell sottlod that eny isterpremation that rondees specific provision of Inw
redundnnt or otiose ar nugatory or incomsiatent needs to be aVoided. The leplulature Is
o perfoct Ieginlitive bedy. T s prenuned o kaow sl the laws when 1 cnacis any

{wii) 1 Unfon of tndia V/s Hansali Devl (2002} 7 8CC 273, the Honble Sipreme
Courl has observed thint the legitlinure dmis wistes IE s or sy anything o vain
and a construction which attributes mdundancs to legilation will net be socepied
except for coumpelling roadods.

(wiit] In Sultans Begum V/e Prem Chind Jain (1997) 1 SCC 373, at page 381, the
Hon'ble Apex Conrt. bus hebd thats (11 1z & the duty of the courts to avaid o head-on
s bretween two sections of the Act: (2] THe provistins of die settion of a stidiate
cannot be used to defeat the othier prinasions untz=s the court, in wmite of its efforts,
finds it tmposallile to effict recdasiliation hefwesn them, {3) 1t has t be bomé in mind
by all the totirts sl the tinse thist when there are two conflicting, provisionn i an Act;
which cannot be rocomciled with each: ather, they shuuld be so interpreted that, If



poanitits, cffect ahould b givm ta Bioth. This s the sssence of the rile ol “hurmionibis
conmtrtiction™ ¢4 The coiirts have aiwe ty keep o mind that encinterpoetption Which
reduces one of (he prwisions os a "dead letier™ or *Useless lumb=r” ia not harmosious
cotimiruction: [5) Th hassanise b fiot (G destroy iy BONLRIOSY DrOVISon or (A render it
CHIDEE,

fix} Similarly, in CIT V/s Risdustan Bulk Carriers {2003) 3 SCC 57, at page 73,
the Hanhle Stpremse Court lide Held hal the courts will have to reject tha
centruction winch will defost the plain intention of the legltiature eves thoush there
may be some inewastitude in the langiage Uied

|} From the above scitled legal positinn, (I claisly emtirges thas o bare mechonical
Hiferpretntion of words: amd application of n legalative intent is devald of concept and
mﬂmmumdmrmﬂdmum:wmmmn

9,14 The Issue Is Revenue Neitral

. The manufactiicer-meporters Hie the noticee who cannor comply with. “pee-
mmnmﬁwnu.ﬂmumuMﬂmﬂhmumh—mdnmpﬂiMIﬂw
tiak ws well as GST compensatini chnn asid sueh pther l=vies; snd thorsafier, the

mﬂdhmtnm?ﬁﬂﬂnpﬁhﬁtdh}uﬂdﬂﬁmﬂﬂtwnhulmﬂﬂﬂ'
mdlmiurpuymtufﬂsrmdmﬂilﬂdmﬂwdmmwmm::ﬁmﬁ
ahiall itve 1o be claimed for much ITC, i it comld not be wtilized for ather tranaactions,
Thus, in the ultimate analysis, the Union Ooversiment shall abt earn sny revestue
wlsereis munufictures exparices shall have tn undergo the Tignm of payisg such
levies at the time of import of the poods arl then atailing its eyedit ar néfund. Thil,
“ore-impirt candition” doke not rewult in any revenue accribl for the Union
Savernment. On this count as well, the dhow Euipee rotice siist be dropiped. In
aumber of cases the couriy hive tmhien » wiew thns where the simation s revenue
neutral; the demand caanot survive. The potiese referred beline mentioned cass laws
in support of their defente-

]  CUCE, v. Chiloride Industries Ld., 1997 (33) RLT 584
(b} FT.C Indunies Lid, v, Commisslimer, 2003 (159] LT, 1046



(e} Fndusten 2ine L6l ¢ COE, - 2008 240 B LT 657

) Similar view han been tolke=s 5 the fllowing clues lin well:
Al L Piatid Led, v. ©CE - 2008 2215 ELT 295
i Sayitn Polymers lad. v. C.CE - 2000/ (240) ELT 616
W) Aursbindo Pharma Ltd, v, C,C2, - 2007 [216) BLT 389
M Teonco indis Pyt Lid, v. C.CE - 2008 {235) ELT 105
W SHF L v CCE - 2007 (2204 BLT 207

(e} GCEwvs: Textily Carporation of Marsthiwaila 2008 (231) ELT 195 {50)

Further the natices submitted that Hon'bls Stgieime Court Hiny conabstently held that
where demand raissd aesinst by Bevenuo is equal to the credin availeble 1o the
angewses, then the demmnd s niot maditsiabile]

il CCEwve Narayin Polyplast 2005 (179) ELT 20 (S0

fif) CTE v, Nursmili Chonabiar 2008 {179) B4 376 (S¢]

i) COB va. Coca-Cala Indin 2007 (213) ELT 490 (SC)

9.15 No rellance can be placed on the statements recorded by the department

] Tho notices submits thiat reliance pluosd by the departmens fn the sliow caias
toties an the stutemienis is wholly misplaced, ot of contmtt and erroneoun,

B Fist, the prosen caRe is 8 matier volving (terpretution of cozidition newly
mueried fn the customs totifichtion dlfecting the mdustry 21 large. 1o sudh & caso,
reliance @ mlatemeants of the officials of the notices compuy t hold that the setiosss
wre liable 16 piiv diltv (s inoorpect

[l Seeond, without peejidice 16 e sheve, the siglements in-no manner lood to n
cemchiaiom that the noticees are able o iy duty.

v Thpd, wide hin ststement Shri. Kripshhankar Trwiri, Manager of the nitices
company expliined the fetual positig snly, Thess was nrwr any adiminsion thet the
notices Haw ovaded duty.

[¥)  Fourth, (in doticses subidt thal the above sinliments, o no manuger,
eatabliahed the fact thet the notices haw intention 1o cvade duty.

Wl Iiis pertinent top note thar tho cotine wiitesment abionld b read o8 o whale, 1 ks
well tettlnd thist & stutemiiit has ti be acoepiedd in Al or rejected in full 2ad cannot be



mupnmmm:mm%mmm:nmmcmmmmw
precisely whut iy being seught o be doue by the depaitmiint in the present case.

Ivil]  Bixth, witheut prejudics to M wheve submissions, s » matter of face.. the
notlcess staim and wubmit thay m 2 matter of Interpretatisn of liw such an the ene
bvalved in the pressnt cilse ie. what is predmpon conilitions, relanes canar be
vlaced upon the aforennid staroment. The noticees €0 bty tist i cikes of the presemt
Trpa, it hus to be delermined wa to whether tse activity sought to be e woutd full
within the four comers of the pre knpon condidsg of nol. To plare relisnce Upan
stutemont of the withorised perseasel of the noatioe ompany woald be of no nesistance
ta the cen of the Rovenue

(viil  Seventh, in nry oane, i e ibyoiis 6F crose examination, the abave statements
cannol be relicd Lipun (w allege ngainat the aofices.

$.16 Therw should not be any confisestion under sectios 111fc} of the Customs
Ast, 1962

[ The Show Canse Notice proposes comfiscation of goods under wection 111 {o) of
tho Cusioms Acr, 1967,

Wil Firat, the goods imparted by the soticees mee not linble for confiscation, in =

mich ds potieer has not vielared the cundition af exemplise notification for Lin

s Etnled supra.

Wi} Seogit, the goods are not liable for confincation under Section 1110] of thé

Customn Act, 1962 ns they have already beer e by the noticees in the nanufactirs

af the Seal product. A the goods are oot available for canflicaticn, the question of
lesyitig peraity tnder Sectisn 111o) nf fhe Customs. Act, 1962 dies nut arse at all,

Henes, the nhow ciuse notie i able w be drogipied.

2.17 No Penalty nnder Section 1144 of the Customs Act ex be imposed.

[ The show caune notice propossn (o itipose penalty undes Section 11494 of the
Cusioms Acl, 1962

[ The potites yubmits that 6o penilty can be bsposed on the naticon for the
reasanm nfr,

I} Firat, the notices bk not violated sy eondition of the exemption notification for
the veasona statesd suprm and therefore, no penalor can e Lo,



i) Seooid, the nofces wan Uthiléd boiidde Beliel (Kal Dhe ‘pre-iniport” condition b
iegal, in an much as the Honbie Gujarmt High Count in Medm Tubes Company Put
Ltd a. Union of Indio . 2019 (RE8) BLT I37(0u)) held that the anitl conditien 4
illegal and invalid.

(¥ Third, the inate involved ander dinpaie ia an intorpretational issme, inoesmmech
asi L= displate wenit up o Honlile Suprate Courd and: thersfide, no perilly can be
immponed o the noticee.

Vi) - Fourth, if the importer fwiled to comply with the pre-tmpart condition; due (o the
reaisn atiled absve, |t cannot be anid that the importer intended to evade payment of
s dyty mnd el smproper beneit of the adence nuthorzation scheme,

T support of their wubmismon agatost penalty, the noteee relies on the below

trentinneed diciainin-

[of Hrinhna Knitweor Tochnologés 1 v, Comme. of ©. Bx & ST, Vapi - 2016 (333)

ELT 429 (Tvi - Alimd)
(v  Philips (Mdia) ad ws OC - 2001 [137) BELT 697 Meirs Pharma (Inding Pot [ad ve
£XC- 2004 (167) BLT 53 url i Sun Knitusar P Lad v, OC- 2007

€]  Findustan Stesl Ond s The State of Orisst {1969 (2] SOC 627),
() Continmnul Founclation e, OCE 2007 (216} BLT 177 (50,
(&) At s hileerion o Lid i, OCE - 2005 (188) ELT _IAI.DISC'I'.
i Uniworth Tartles 1d vs CCR - 2013 (288} £LT 161 (SC
(1] CCE va Swiirasp Chiemiesdi iP) Lid. 2006 [204) ELT 492 (T
ihi  Haldia Petrochemicals Lid ve, CCE 2006 (197) E1T 97 M
I COCEws. TELCOLTD 2006 (196) ELT 808 ITi
0 Siysesm Sillc Mills Lad ve. CCOR 2006 (195) 1LT 284 M),
(W) OUE va Silksr Be-Servicetinan Wellirs Canp. Sodiety 'Lid. 2006 (4) STR213[1)
i  Hindustan Steel Lid ve Stats of Orissa, 1976 (3) ELT (J 159] 1SG)
im)  Fibre Poila'Led va. CCE 2005 (10960) ELT 352 (T)
ol TTEL Industres Pvr. Lad wa. COE 2004 1163) BUT 219 (M)
o) Bl Corpuration Lid ve, OCE 2002 {148 ELT | 240 (1)
@l Mahindra & Makindr Std o Ui of fndic - 2092 TH0L-131 9 HO-MUM-CUS,

[ view of he whove cane lives, they submitted that the wublect goods csamirt be
conflsented and penalty cunnot be impossd o the appiicant.



9,18 Ho interest

fij  The shew ciise notice pmpoms for interest on differettisnd duty, the notcse
sutmsitod that once no X m pavable in view of the repsons mentioned shove, 1o
interest canl be demanded from the noticess Hende, thit priaent dhow ciuse notice is
Luthie 1o be:set axide.

il Sevord no interest can be levied on delayvd payment of HGST bkvialilc shder
Bectidn 3 of the Cuiatams Tariff Act, 1975, inaunudl gy inferest usnder Seciion 28AA of
the Clmtmmn Act can be $mand only on delayed payment of bowie cuatos duty and not

W) The nothoes relied upon cass Laws ol Mahindes & Mahindra D4 0 Union of fnitio
- 2022-THL-1318-HO-MUM-CUTS, which was upheld by the Hon'ble Sppoeme Court
reported at 2023 (§) Tall 135 - 20

9,19 The entire demand Is time barred and extended pericd cannot be lnvoked

il The show canse notice Hus bem iwsved on 20082023 and recelved on
A0 5000, THE Bl of Bitee o dited 23080003, Henoe, te emiwe demond 1w timne
Dnrred, in aw much as the normal time lmit for feslunes of show cause notice ia 2
years {n lerms of Section 28(1) of the Cusliuing Ant, 1962

[ The neticee submitted that provisions of sective. 28{4) af Uie Cuntoms Ac, 1962
wimukd not be applionble in' the faots of the presant case

{ili) I is subaiitted that Section J8] of the Custors Auvt. 1962 clearly desis with
recovery of duty nnt kevied, ahoet levied or ssronsously sefunded 1o the fmportes or the
experter, whete Wich nan Jevy or sbdet lovy huis oteurred by rennon of (] coliusion: or
[} wilfal min-statement; or [c] supprersion of et on et of the imparter,

(v ioothe fnstect cese, the nstiops submits that there o vo allegstion sl the
noticee ias not disclosed any matetial facts in the Rills of Entry with reapect (o any
import mude by the notices, ket alons any evidence fo the said effect. Ho such svidesien
in available on record, Once thin is the sdmitted factual position, the uppellanty



tubntits that the entenided period of fimitstitn csmnot be lnvoked in the faco of die
Brefent cane.

fvi m;;mndmulm“hmmn.::mmmmm&nqumﬁhﬁﬂm
of the Tribtinal (n the case of DSM Antl [nfectives India Limited V/s Cometissiones of
Cmtome reported af 2009 (296) ELT 643: In that cuse, (ke '1Hiliunsl shaereed fni i
abisence of any ease of colluslon o mis-atatement on part of porchener, exterded
pennd canmot e imeloed agminst purckinser ol Gie PP Jaanamns

(vil I thie context, the noticee reliod upon decision of the Henble Supreme Cowrt:
in thr casc of Continental Foundation V/a CCE 2007 [216) ELT 177/|5C)

9.20 Furiher, the iswuc immived in the mater fs imerpretntional @ niture and
mmﬂ&dpuﬂddh:ﬁ!uﬁmmwbrhmmwmﬂw
departmant waa awire shout the dispured tamanction sinee Mardh, 2021 and alrght to
Hmuludﬂwmmmﬁhmﬂﬂn?mhmlh:m&hnﬂm Henon, the
present show e gutice is barred by limittion. Hence, the present ahibiv culse
notite ja Habls to be dropped on this eownt alme

921 The Antiese hes farther submitted that withour projodics, the DGFT hu oo
alicged vialation of ‘pre-import condition”. The exemptivn unilée Advatiss Authorization
Licence ia govensed by TP 2015-20, The proper anthiority to aliege winlaton, of FTP i
DGFT. Hence, the allegntion Jovelled in the provint show cmsse notlee are batied o
atsuthption and presumptions, Purther, the prosent sbiow couse nofion §s wthan
jurisdiction.

Accordingly, M/a Flexitudl hove prayed thas the piecestlibys inftiated i the aforesaid
whow caise notice dated 21,08.2023 muy be dropped i entinety,

10, FPERSONAL HEARING

The Fersonul beaving wdis held | Vinusl mode on (6102024, The same woa
mwmmm.mu.mmmmmasrwmmmnumuy Mfs.
Flegitudl Ventures Intermational Litdted sxnd intsralin, he miterated the groand
submittod vide letter dated 05.00.3023 and additienn! aubminsin dsted 06,10 2004,
He further, argued thal, in case of M/s Chinpal Folspack. Honhle CESTAT,
Amedabad, in the identicnl case. hun held thin stpprsssion of fuct Is not hers, so



exténded perigd will not e applicsble and he requested o set anide the SCN and itrap

1L | have carcfully sone through the present Show Cuuse Notice bearing no. F.No.
S[A3-01/S0B[Pre-lmport /2020-21 [Flesitil dilted 21,06.2023, defense reply. dated
05.09.2023, wdditional submission dated 09.10.2034 and submisstons madi dirig
the oourse of personal heiving held i virmial siade o 18 10.2624. | have alpo gone
dirough the cuse laws refored m the #bove referred defonse reply subsmitted by M /g
Flexitufl anid the cuté lawe relied ipon in the subject show cutne natice.

11.2 1 find that the present show csuse solles dateed 21.08.2023 has alleged thal
Y /w Flexitell appear (o have availed srongiully the beniafit of exemption fim payment
OFIGST amsunting to Fa. 2277000/ in respect of poods inported vide Bt of Emicy
bearing na. 09565 dated 23.08.3018 hoving an nssesnahle valite of Ry, 22,77,000/-
Dgsinst Adimnee Authocigntion besring leense oo, S610005144 dated 22053017 an
wradlable under notification: Nl 1B/ 2015 Cus dited 01-04-2015, ks antenitad by the
Cuwtori Notificatlon No,79/2017 dated 13-10.2017,

113 The show cauve notice his alloged that an the bass of the *statemnt of impert”
mﬂmﬂ.w&n’mmmwufaWandeMW
Investlgations undertaken by the Deparument, it in revented thot M/s Fledm had not
fuifiied the “pre-impant” conditiinn prescribed trnday the suid notiicstions in as mach
A% the expart gouds were expotted grer to commencemient of ingort andee the sl
referiod | authorisation and es such 46 pipocted gaods were @0t utilined o
manufacture of the export. oods, Therefore, the SON hun alloged thst the exemption
from piyment of IGST wmounting 1o Fa.d,4),673.50/ . o the goods imported vide Bill
of Entry bearing no 2009566 dat=d J3.08.2018 baving an assesinble viloe af
Re22.77,000]- sgeinat Advatice Authasation bearing licetise 1o, 5510005144 dared
22052017 appesrs w have been wmweiled in contraventinn of the “pre-kmpirt
el |

L4 Ufingd thar the foundatlon of defense wubmitted by Bi/s Flexituid in pased on
thetr notion that the loris “provmport condition” e st been dsfited, ghieshee of
hich sdees such condition wsgue and ayptic The noticee has nubmitred thar smee



pre-dmport condition has not been defincd unider FTP, there iv an mbiguity in the
maEnner o which wieh pre-anport condition has (o be MilEled. B in uneleir whelbier
“‘pri-fmpon® signifies that all imports iinder the licence shonid be made before any
export of the finished goods. Owing to the dbbende 4f & denr definition of “pire-import”,
tha sssemwseen are unmiire whether they have met “pre<impart” ohligation when ane
batch i lmported under o purtiealer Advencs’ Autioritatitn Heetios belore éxsporty
whirran the sther hateh Is imported afier mosting export obligation. It is also unclear
Whidther this quulifies e o violution of "o mport cotdithim™ Gor dll sk misdi
ander the hoemce, That further begs the gurstion wherber the folfilment of the
conditiona alioiild be looled at euin the rrandnetion de qui he Adiabice Authotisation,

115 M/a Flesituff, in sontimintiong to the ibove, huive slin brgied il (e “pre-
aport copdition® s st the whole sehome of Advemce Avzhorisstion and further
that the diibsequent Notilitation Na. 04 /2019 Cusiternis dated 10.01,2019 frde whidh
the pre-import condition was omitted) amending Notificangn No, 79/ 2017-Cus dated
19.10,2017 i clarificatory i fatiive and hente applicable retrdapectively, They have
nubmitied that by Notification No. 53/ 40 1520 dured 10,012019, the Governmen:y hian
fednd deletion of catiditisn (xi) in Nitikation No. 79/2007-Cus dated 13.10,2017 1
e tn public interent, and, thereiore, now the controversy: volved in the present’ cane
in lmited to a period. of about (hirtess menths naly, between 13102017 and
9013019, The smd amerriment {8 oitly cuwealive [ clcifientory and it ieao wall setded
principle thaz the amendment which I8 claifictory in watare bs to be applicd
retrospectively. In support of their contention, they have relled upan the ollbwing caie
l=ws; -

() GO ws: mdian Tobaoco Association — 2005 {187) ELT 162 {5C)

(i) 2ller Sirsphs v, Stester of Hargama - 2004 (8] S0C

11.6 1 find that M= Fieadtufl have argued that, if n condition of pre-import has to be
pul in respect of sy input, ideally stich inpith shonld find plece ih paagraph 4.13 of
the lmtlnhh!uﬁmr which 13 not po in their cese. Bue to the condition of pre-
import conlained in paragraph 4.14 end condition (xil] of the Hotification No.
T9/201T-Cus dated E3.10.2017, ihwough Uik bipits imprirted by (he pelliee di
not fall within the categorion enumerated in paragesph 5.13 of the Forsign Trade Policy
and are 23 auch ant subject to the pre-linpont condition, the rame become subject to
the eonditton of pre-mport  gua  specific lnves e ooegoated  tax asd GET
compensiiion erss, which Efentes an =noenalioe situstion, in 2s much as the impott



of the inpiits ageinst an Advance Authorbsiliin i= shlject to soveral levies under
Seictian 3 of the Custoss Twdll Aot sd in mspaet of the Jovics ander salesectioma (1,
13)aad 15) theread, mthnWWWuwmm
il OST compsnnstion cess lefiablc under aub-section (V] and sub-setion (9) of
Section 3 of the Custams Tariff Acl, 1975 are concermed, lor the pirposs of eismption
fram stch levien, sitdh imyorts would be vabject to “pre-impart condition”, as & reault
of which if the ungorter wants the benefit of cemption froms the levy of integrated tax
asid ST comperisation ceis, the Inat thut thi gty levies are nnt sibjent to “pre-
imporr eandition” becomen iusaterial inasmiuch an the Mame loput would be sublect
to the pro-import condision gua ntegruted trx tind ST compensatem cesa which
woutld, therefore. result in the fnpit bemg sulject o pre-mpart condition in respect of
&1 the levies, Thersfore, export in anticipative of Advance Authonzation an
contemplated in paragraph 4.27 of the Handhook and the “pre-import canditien”
contuined (0 paragraph 4,14 of the Pureign Trade Policy and condition: (i) of the
pensuption mEfication) eannol stand tgothor

Thiis, by virtié of the anidnded jamgraph 4:14 of the Furelgn Teade Palicy,
mmmﬂmmmmmummdwumsrmwm
hiave been fmported egalnst an Advance Authorinstion, the saEnte are mubject o “pre-
mmmm*wumniwnmmmmwammmmm
_Gﬂrwmmmmﬂ.ﬁmbmmmu.nﬂnuh--mtimlmnfﬂomiumau{ﬂn
Cusitos Tasiff Act is concerned In other wonde, all the raw materials importecd
ogainst an advavce loence are subjest o (e “pre-import condition”. Thus, while
under the Fotelgn Trade Policy. vide parmgraph 9.13 apecific inputa have been
siibjecied to the candition of pre-tmpan conaidiring the mitrire of such inpam, under
uirdiragih 414 which merely providen for the details of duties cxmmpted, ull the raw
matenals mparted tnder an Advanee Authoriaition, shalever bs their ruture. hawe
been made subject o *pre-impart condition” for the purpose of aveling the henefit of
exemption from lotegrated Tax and 05T campeinsation coss

It Bty s been nrgued thay o quant xitumion has been areated wherely the
vrry mame ingnits which are not sublect (o “pretiipait condition” insaliir s payment
of basls cuMtams duty, sdditionnl customs duty, education: coss, anti-dumping duty,
safequard duty and tranaition product specific saliéguard duty are eancerned, ure
subject to condition af pre-impoet musfar as Integzated Tox and (357 compensation
comw uro. concernied, theinhy setting &t msught the Hest pavt’ of pereginph 4.14.
fasmush w4 i the very same bl dre subject to the cosdition: of pre-import gua



nome Jevies, it would Emount o imparting she heuts subyect to the condition of pre-
bmport 4vem qua the ether levien: Thus, an anomalous situatics has utise, wheirelsy
the secondd part of purugraph 4.14 is inbensistent with the frst part theves! and
rexiders the first port redundiny;

Finally, they huave argued that it is & well scitded law that any mterpretation that
mmdera specific provizion of law cedutndint ar otlose 6¢ nupatory of inconsistent pecds
th b wididend and they have relisd npon the fulltiwing case liwa:

(8) Unlon of Indla V/a Hansolt Devi [2002] 7 8CC 273,
(0] Bultana Begnm V/a Prem Chand Jain (1997) 1 8CC 373,
] CIf Wz Mindustan Bulk Carrless (I005) 3 SCC 57,

! have cazefully gone through the sontentivns pat forth by M/s Flexitull with
mgards © the "pre-imipurt condidon” esvisuged vrder Notification No, 79/2017-Cus
dated 13.10.2017. In the subsequent peragraphn, | shall record my fAondings en the
nlbowve fnue.

107, 1 find that by virtue of lssuence of Nosificasion Mo, 79/2017-Cus dated
13102017, an amezdmant wan incorparuted o the onginal Notification No. 182015
Cun dited 1.04.2015, wherein, after conditios e, (<), the hllowing condition no, (il
was macrted oamcly: -

i) that the scomprion from inmyrated tax and Die goods ahd seridees Lo
cumpensation ==y leitabde thereon utider sulb-section (7] anad sub-section (9 of
wection 3 of the said Customs Torlf) Act aball Be stihjerd (b pre nigort condition”

1L8 [ also find that under Gie ichieme of Advitnes Authorisadion, raw materialy e
imparted without payment of Custorne duty. The said export promotional scheme fn
povermed by Chapter 4 of the Foreign Trade Policy (3015:20), applicable in the mabject
case and comespomding Chapter 4 of the Hand Baok of Procediures (201520). The
pivnient of IGET o' Imperts utider the Advunees Autharisstion Schems was ntrodiced
vide Notification no. 79/2017 dated 13-10-3017. Howover, as dincussed supra. such
exemmption from the payment of JOST was maile cosiditional. Therelfore, | find thar by
istuing the subjoct Notfication No, 79/2017-Cuzs dated 13 10-2017, the Government
of Indin hon amended Rotitioation No. [M/2015 Cus duled 01-04-2015, and extended



excmiptitg from (he paiineint of JOST &t the time of import of inpot amterials tndsr
Advtnite fithossation. Hovwever, such exemplion s not uncssditishal and éoptags
conditions were incurpomted in the subject notificwlion. § find that one such condition
was that such exemption can only be extended so long b expbirtn made under the
Advance Authotisation ere physical exports in nswre and the other being the
ommdition that to mvail such benefit one haw o [Ulliw the pre-intpeet conditice.

11.9 | =lwo find that = Nowtlication bearing no. 33/2015-20 dited 19102017 waa s
inwued by the Direclorste General of Forcten Trade ampending Fara 4.14 of the Foreign
Teade Policy (2015-20) 10 incorporate the exmptiti from H3ST wubiect ta compliance
af the presimport snd physical export conditions. As discussod supre, the Custnma
Notification No. 18/2015-Cua was minended By the Notifleatiin No. 79/2017-Cus
disted 13-10-2017, in line with the changed Frroign Trade Folicy by meorporating fhe
nnme provislons which inclnded phiiicnl dendits and peeimpert conditinn.

1120 Inview of the above, T find thut the contsntion of the noticee that the pre-impar
enndition is cryptic and vigue fs not sustainable I as mch q;.thn-nl.ppnﬂ:tni:-u R
conucious lepslative intent which s apparent in e chariges mude (n the Poreign
Trade Policy (2016-20) and conmeponding chenges i the relevont Custoons
nofifications, thereby stipulating (hat i ordes to avall The benefit of exemption in
respiest of pryment of sppliceble tntegruted Goodw und Service Tax (GST), the importer
Hias to Tl iy oobditiing fosmely:-

() Al exports under the Advimen Authorastion should e physical sipéitn.

(b Pre-bmpart condition hon 1o be ghserved

1111} aisc find thut the predmport conilition has been gt of the Farelgn Trads
Polisy for nmg, In terms of Para 4,13 of the Policy, thire nre cermun goods for which
pre-impart condition wus mide spplicable Uuough issstanice of DOFT Notification way
before the netification dated 13:10-2017 cwme into being. 1 further Gnd that the
definitiin of pre-l=port direclly fows fom Parm 4,02 of the Pacelgn Trade Policy (2015-
20} [erutwhile Pars 4,13 of the Palicy R0US-14)). An per the waid condition, in case of
Advatice Authorizatione juailed for fspors of inpuats, stich fnpite are tequirel 1 b=
phiysically ingorpocated in tho export goodn. As such, | find thay specific condition for
phiysical bniotporation of imparied materinls in the sxport goody iy been: mude which
tan happen vnly when the imports are muie grior to.export of thie gooda,



11.12 Proceeding further, § find that vlde Notitication Ne. 212013 IRE-ZN 3] dated!
01-08-2013 fssued by the DGFT, u new Para No. #.1.15 waa incorpomted in the
Foreign Trude Policy. The naid Para in an cxtemsion of the Para 4.1 3{Pare 4.03 ol the
Policy (2015-3020] and stipulsted firther condition which dlarified the ambit of the
farennld Parn 4.1.9, inpus actually impaied must-be used in the expart produdt
Further, a Clretlsr Na, 3/2013 (RE-2013) dated, 02-08-2015F, wics also w=aued by the
wisintey of Cormmerce in Hne with the aforesaid netificstion. The Cirenlur relteratad
thar duty-free tmport of lapiita undes Doty Lxemption/Reminsion Schemos under
Chigtee-2 of FTP shall be gaided by the Notification Ho, 31 isued on 1.8.2013,

11,18 Thitelice, Som a synchronous reading of Parw 4,03 of the Foreign Trade Paliey,
in force at the time of issusnce of the Authorisation, il the petification sforcanid
alisng with thie Circular nn mentioned abowe, it appesss that the benefit of cxestiption
from payment of Clisisms duly ks extersdeed to the fnput muterials Sibject 1o strict
condithun, that stch matesinln would be eschusvely 1zsed m the manufacture of export
giods which wotld be ultimately exported. Themfore, it nppears that the impariers
hiave not been placed at liberty to utilize such duty-free materinls atherwise, nor do
dwmhmnnwﬂtPWanuﬁmww:ﬂmeuﬁngm
sctusilly imported.

11.14 ] also find (hat for simmptisn fram pagment of IGST in case of gooda imported
under Adeance Aufhoriaation, the cass for fulfllment of pre-impdet cordition his been
baiilt by bow which 18 requited to be dbiervod. | alss find thar the mperier’s agEnent
yejilbdiing Pern @27 of thwe Hand Book of Procedures which alliwn exports sapjilies in
wnticipation of an mmwmmhﬂbmtm-mmucmumuﬂnﬂmprnﬁm
fal et trnde n ah exesption for meeting requaement in cane of exigen iies. Further,
quum(djhmbmudwuhhmmdupmmmﬂmhndnummmhm
ifputn with prodmport | eondition. Thereforu, wheamer preimport condition s
applicable in respect of the gools to be inpaorted, the Adiasce Authorisation. hndder
doed nol hove any Ubierty i expiel in anticipation of Autherimmtion, The moment iapadl
muteriuts arc wubject o pre-import conditens, they become ineligible for exporT in
nticipation of Authorization, by vistue of the aid provinion of Pore 4.27 ().

11:18 1 will now procced b0 examise the contention of the mportes that the: pre-
mnnm&nppﬁumtmh‘intﬂpmﬂmdn prdds is inentinned in
Apprrddin-43 of the Barclgn Trade Policy (2015-20. 1 find thot Pazn 4,13{) of the
Farolgn Trade FPolicy ntates o wndor: -



“DGFT may; by Notification, impose pre-mmgart combifion for Ipta under this Chuptor”

From the wioeaaid provision, it is forthomming Gmi the soops= for impasing the “pre-
import condifion® bas bedt lelt open an any gaoda by way of msusace of Notifimution
by the DGFT. In the prosent caon, the DGFT hss sccvrdingly issucd the notifiation
Ho. 13/2015-20 dated 13,10.2017 whersin it han heen stipufnted thal the importe
under Advaace Authorization for phyiical exports are also ex=mpt from whele of
mmwmmwm'mmwmmmmuam
section m;mm,ﬂuﬁuaﬂmmmmmmu
1975), as muy be provided in the notification lisuud by Department of Revenus,
and such imports whall be subject to pre-impart condition.” The relevant joiticn of
the said Notification dated 13,10,2017 is ropratuced na tundert -
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Fmﬁ;wmﬂﬁmmﬂmhmy.hﬁmmmmmﬂﬂmw
Under Advance Authorisation, the conditions for phywical export and pre-import
condition. hes besn unposed invadably and it tHerefore follows thal thie same i
required 10 be observed fn e the binparter wani t availl the bencht of IGST
exeppEtion

Thus, T find that the imparter afipieirs to have wrongly understood the scope of Para
413 of the Pureign Trade Policy, wherein the scope of the said Fara has besn limited to
exclunive goodn and thit such bifeeesive ls nol ih eotiscamnie with law,



T1.16 At this juncture, | wonld like 1o plsce my rellsnes oo the judgment pronounces)
by the Hon'ls High Court of Allahnbad in the case of Dhnsumpur Bugsr Ml
reported fn 2015 (321) BLT 0565 |A) whersin the leamned High Court has aboerved
As ungor: -

From the recoeds wo find that the {mport authorication reguires the
physical tncorporation of the (mported fnput b expurt product after
allowing normal swastage, reforonos ohmow 410 In the tnatant case, The
assesses has hipelessly fuiled lo sstablish the phimical indbrperition of the
Imgxarted: inpait in the exported sogur. The Assanatng Authorty end the Tribunal
uppear (o Be corredf in reciirding a fiiiiting thall the appeflant hisy winkated  thar
provigions of Customs Ad, in ecxporiing suger. withous them being any Export
Ratsasss Qveler in the fity of thix cose”

11.16 Sjmilarly, | would like to relly on the judpment pronounced by the Hon'mlo
Supreme Court of India in the cane of Pennos Industries an reported TIOL 2015
[162}-8C-CUS wherein the has held that -

"It swenld mean thut not only the raw muterial imported in respoct of which
exemption from duty is seught is to be utilived the manner mentioned,
namely, for manfacture of specified products by the (mporter/assesses
frself, this sery materlal has to be ufillsed in discharge of export
obligation. I, thus, becomes abundantly clear that az per this
Notifiecation, in order to avail the exemption from {mport duty, i is
necessary to make export of the product mamyfoctured from that very
raw material which (s {imported This conditivn & admittedly net fiulllled by
the gemessew an there 13 no vxpert of the goodn from the rog misterial a0 utlsed,
Instend, expert & of the pyodut planufacured frum other mareril, that too
thrawaggh third party. Theneforn, in strict sense the mundaie of the soid Netifeation
has riol beesy flulfiiled by the assecsse*

12.1 't wenildd now procced to this contenting of the importes g the issue of the SCK
dared 21.08.2023 heing hin by the Bmitation of time || linve chrehilly examined the
contemtlon of the notioee regarding limitation. The wubject Bill of Boty 2009566 Lus
besn preseited filed on 23082018 wherenn the SCN han been lssued on 21,08 2033
il s per the Importer the same has been bssued post sxpiry of the nonesl pesiod of



Hewitntion L¢. within two years. § find that in termn of Sectinn 26 of the Customn Act,
1982, while presenting the Sill of Biitry befire the Cuntomy Authoritics for clearmnos
of the imported goois, it . the duty of the mporisr to declure whether e nat they
complied with the smditions of preimport atidfor physical export in rewpect of the
Advegics Aurisaticn under which imports wene being made availing bepefit of IGST
exemption, The luw dematsls trus filts o bie declared by the importer. [t wis dury of
s biportes to pronounce that thy said pre-anpert and,/or physica) exporis conditions
could =0t be faliowed in respect of the subject Advance Authoriziun at the time of
m&hﬂmtﬂmtﬁﬂlﬁim:h}r;-lsﬂmﬁnpnﬂﬂhmhcmwﬁmumﬁnﬁ_mi&li
uﬁmgwmmmmwmhwﬂumlmdm
inporied consignmeit from clisssification 1o declaraiion of vulue of the gonds, it wan
seile ronponsibility of the imporier to plce correct fncts and Hgures boftre the
asscasing stithority. ln the present cann, the inpertes hd fall kmowledge of the et
mat.mnyﬂﬁmthmmprmmﬁminmdﬂmwmm
authwh!ﬂmhuilmghnhmmppmmmgh:ﬁmﬂmﬁuﬂmmnmﬂyﬁw
clafming benelit of exempiion of GET, lawlesd of disclosing such facia of nint having
cortiptied with pre-import/ phyaica] exgert condition, they decided to fe Bl of Entry
under cover of such Advance Authorization availing benelit of exemption from [GST
despite huving falled to cotnply with the requinmients af law and went an-to incorrostly
wenil (it Isenefit of exzmpton of Notification Ko, 79/2037 Cun dated 13-10-2017, This
has therefore, resuMtsd bn vidlation of Seetion A6 of the Customs Agt, 1962, and
thiselors, nitracts the provision of demand of duty in terms of Section 2804) of the Al
ibid in s much mx that the fadis regarding tuin-observinee of the “pre-impors
cispdition” was suppraised by the mmportcr.

123 1 find that under the rogine nf scifasiesmment under (he Cistoms Act. 1962
gieater faithi s bosi bestowed on the impormee wnid the importers have been stsired
with the respopsbility of assessing their own goods under Sectiun 17 of the Customs
Ard, 1062 As 2 part of sell-aantsument by the impariesr, it wmn ity of the importer
pummmﬁm-mddndmhmmmmmthumrnhmtmd:mmqm
mﬁywi;hth:mﬂﬂhmnlhﬂmmth:mmm:mﬂﬂﬁm while serking
senallt of sxemption under Notiication Ho. 79/2017-Cus dased 13-10-2017, Howeler,
mﬂuﬁrwmﬁnh:yhudﬂnﬂﬁ!bm:ﬂiﬂfwewt&m notifioation for the subject
w.,ammgmwmmwmmmmm
in violution of Becticn 17 of the Customs Act, 1962 Deapite having loown that thay
muthﬂmmemmmdﬂiminmnlthgmmm



Aulboriaution, the impseter dillbemtaly mimiled the benefil of exemption and.
‘aupiressedl the it of nil complyingwith such conditsm from the Custons Authority
for pecuniary benefit. Amount of Cussosms dity stiributable to such beaeht avuiled in
(e ot 6 exsinigtion o 10ST, Ja Shesefore, recovertbie from them wnder Section, 28(4)
of the Customs Act, 19672

12,3 At this junctire, | also Gnd thar the vires of (e prsimport comdition for (he
poriod Fram 13.102017 to 09.01,3019 (Interim Period) weee challengod befose: the
Hot'ble Supreme Court S0 in the onse of Cosmo Piims Limited (Clvil Appeal No(n)
290 of 2023}, Ti= Hon®le Supreme Court has uffirmed the demmnd saiwed by
Revestie Aufhorition thereby, resulting in rocovery of nen-payment of IGST in cash at
relevant lime. Purther, the Hon'ble Suprems Court buil dirstted revenue 1o pesmit the
petitingiers to claint refund or Inpat Tax Credit and 1 rovide the procdurs 40 be
followed by lssuing = ciroilar i this regerd Arcordingly, Circdlar No.lb/2003-
Cusioms dited 07.06.2023 has heen fssued wheren the procedure th pay IGST wan
prencribed Tolating to such type of cases, shd as per the aame i wiis directed
inpirters t piy 10ST and Compenuution Cenn along with applicable imierent an well

12,4 Thiss, I B that the sitoution in the matter s thut the Bon'ble Suprese Court
of Indla in Civil Appeal Kojs) 290/2023 Jmb jsnuid judginent vide their order dated
o8 04,9023 arid CHIC vide Cireular No16/2013 - Cun duted 07.06,2023 hus been
{mnued, nubineguently prescribing the procedurs o be fullowed for implementation of
the deciaions given by the Honlle Suprome Coust in the matter. Pars 52{c) of mid
Cironlar duted 07.06.2023 provides that payment of lex and cesh along with applicubie
injterest agaitial the Eloctranic Challans ganerutes i the Customp. B uyNiETne Wpon
resnssosnment, Accordingly; | find that the goods under impent covenid utsder (ke Bill
uf Bnstey fled betare KASEZ Duted 23,08:2018, b covered within the penod which was
decided by the Honbie Apex Court in their omder discussed mapra. Thus, 1 find thal in
vicw of Use law Lnid dbwn by the Hom'tilo Suprems Court und the binding Ceeular
No.16/2023-Cus dated 07,06.2023, the dyty iiabifity artsing due 10 non-falfilment of
pre-tinpion condition during the fnletim perlod remains payable.

13,1 [ alss find that the cantedition of e noticee thue fhae enfire jasue I8 Tovenus
steutral an TGST paid would have becn available as npat Tux Credit or s rofund oot
the correet poatijon of law it ad much as thie conditious of exemption from paymsni of
GET wete not observed by the inporter. Thus, fahire to abserve the condition for pre-
import caninot be puised under the coyer af tevdiitr npuimakity. 1 wiglld onee agon ke
to rely on ihe judgment of the Hop'ble Supreme Coprt m Cosmn Pilms Led wherein



the scheme wits examined und directions for payment of 38T along with applicable
interest, white separstely permining svulment of TIC/rélind in sevordiriés with Low
wis phzsed. Thue, the lability o pay 08T at the time of import 14 mdependent of
mubacquent credit or cefimd mechuninen. Revenie teutrlity oasnit override & aperific
conditlan preseribed in en exemption notfication. Therclore, this contention ix ot
pceepsabile. n view of the indings reverded above and ihe binding desislisy of fhe
Honhle Supreme Court in Civil Appeil Ko, 290 nf 2023, 1 hald that the noticee wak
roquired to pay T1GST mt the time of fmpart for the Bill of Eitry dated 23082018, as
the pre-import condition stipulaled ymder Notifimtion Mo, 72/2017.Can wus it
fulfilled. Accordingly, 108T amalnting to B4 43870 80/ |s linkle o be secovered
trsdier Section 28 of the Custams Act, 1957

132 The noticee has relied upon vapous judicinl pronouneemmens in mupport of =
ciititentions reliding W interpretation of *pre-import conditics”, linitation and penaity,
Hawever, | find that the controversy regarding validity and applicability of the pre
Eriptr, condition dusing the periad 13.10.2017 1o 09.01 2019 now stands conclusively
sttlcd by the Hun'ble Supremes Court in ihe cuse of Cosmp Films Lid . whessin the
lewy ol 1GST fir thie interim pericd has been uphehl. Therefore, to that extims, the
earlier decisinns cited by the notioee do nor shmnes thelr case,

14. 'Inview of the above. [ hereby pasn the fallowing dides: -

@)1 ey confitm the demind of ity of Custams amounting to
R2.4,43,873.50/- (Table-1§ {n the form of 1087 not pasd om the import of the
goods throtgh Kandls SET unider Advance Atnhesisation No. 5610005144 dated
22052017 and the comresponding. Bl of Entry No. 2008566 dated 23.08.2018
an detafled nbave, in reapert of abich beanlit of exemption under Cuniome
Notificution  No.18/2015 dafed ©1.04.2015, as ammended by Notfication
Na.79/2017-Cus, ditéd 13102017, wis incorectly dvailed, withott complying
with the obligntory pre-import condion as stipulnted i the weid Notifioation,
atid wlbo' for contmmvening provisians of Pam 4,14 of the Fordign Teade Palicy
[2015-2020], by remorting 10 deliberaie supgression of the fict of sueh et
eattipliiner from ' the Cusittais Authicsity, &5 por the piovisions of Seation 284
of the: Customs Act. 1962, ss amended fom the noticos Le M7a Fiexituff
Ventures lilernitioenl Lid



L1 heschy ander 1o recover interest st the applicable rate oo the Duty amount &t
Br. Woul above ex per the provisions of Ssotion ZEAA 6l the Customs Ace,
1962, ax amended fram time b lime from the notheee |, e, M/ & Fiexitull Ventures
international Lid.,

11 Giee the Subjecl goods hiving assessable vaine of He.22,77,000/- (Table-1)
 impocwed through Kondlla SEZ undér fie subjest Advance Aiidhioisition, sre
being dleared and not in cwsdy, | refrain from confiscating the same and
onpommy kny redemption fine for the snime

UL T bnpose tht penalty egital to ik duty confirmed at 8. No.l abeve of
Rs.4,43,873.80/- upon the natices & & M/n Fiextull Ventures Foternationil
Lui, under Section 114A bf ihe Custimy 30(, 1962, an amended from time to
time.

v, I hereby order of enforoement of the Bonds esecuted b them at (e tins of

impart \ !&

(VISHWAJEET SINGH)
Addhtional Commiksinger,
S Fate ara S
F. No. GEN/ADJJADC/ 1238 /2024- AN Disted-25, 03,2025
DIN:20250371MLOCO00ODEDS el sl
T
B/, Floxitafl Ventures Internntional Limitad,
TEC-11940{11645)
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