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Under Section 129 DD(1) ofihe Customs Act, 1962 (as amended), in respect of thefollowing categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secre tary /Joint Secretary (Revision Application), Ministry ofFinance, (Department of Revenue) pariiament Street, New Delhi within 3 months from thedate of communication of the order.
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Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
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)

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees:

)
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(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lal<h rupees, five thousand rlrpees ;

(TI)

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees
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(d) An appeal against this order shall lie before the Tribunal on payment of lO9o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.
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(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

Hundred rupees.
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ORDER- IN.APPEAL

shri Kishore Gokaldas pala, pala Jewelrers ni bajuma, Haveli Gari,

chandi Bazar, Main Road, Junagarh - 362001 (hereinafter referred to as

"the appellant")hasfiledthe present appeal in terms of section 12g of the
Customs Act, 1962 against Order in Original No. O\/AB/ADC/SRT_

AIRff/2023-24, dated At.lO.2O23 (hereinafter referred to as,,the
impugned order") paSsed by Additional Commissioner, Customs, Surat
(hereinafter referred to as ,,the adjudicating authority',).

2. Briefly stated, facts of the case are that on the basis of passenger

profiling, the AIU officers intercepted the appellant having Indian passport

No. P2547381 who arrived by Air India Express Flight No. IX rz2 orr

27 .o7 .2022 From sharjah to surat International Airport. The appellant was
intercepted when he was attempting to exit the arrival halr of Internationar
Airport, Suiat, along with his baggage by opting for Green Channel
clearance without any declaration to the customs. The appe[ant was

found carrying one black colour trofley bag and one brown corour bag. The
officers then specifically asked the passenger whether he was carrying any
high value dutiable goods and does he have an5rthing to declare to the
customs. However, the appellant denied having any such thing with him.
The appellant as directed by the officers read y removed objects such as
mobile, purse, belt etc., and kept them on a table; and when he passed
through the DFMD (Door Frame Metal Detector) Machine, no beep sound
was heard. Thereafter, the officers scanned the baggage of the appellant
i.e', one black colour troney bag and one brown colour bag in the XBIS
scanning machine installed in arrivar hall. During the scanning of black
colour trolley bag with "Dollar" mark, it was noticed that a metar wire was
concealed in beaded moulding for edging on top part ofthe bag. Thereafter,
the officers carried out physical search of the passenger wherein nothing
objectionable was found. The officers then in presence of the panchas and
the appellant cut open the beaded moulding for edging on top part of the
black colour trolley bag with "Dollar" mark, with a cutter/knife and took
out three metal wires concealed therein from the said bag. The wires were
found to be of white colour and suspected to be made of gord coated with
Rhodium.

2.7 Tl,e Govt approved valuer, Shri Vikasraj Juneja after checking and
examining the wires issued a Varuation certificate bearing no. sc1 1/2022
dated 28.07.2022 and certified that the three pieces of white colour metal
wire totally weighing 2o2.rso gms recovered from the passenger are made
of gold with rhodium plating and have a purity of 99.9so/o, with a Market

:

Value of Rs. tO,62,672l_ and Tariff vqlqu;g!.[s. 8,96,669/_ calculated as
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per the Notifrcation No. 62/2O22-Customs(N.T.) dated 15.07.2022 and

Notifi cation N o. 64 I 2O22-Customs(N.T.) dated 2 1.O7 .2022.

2.3 Statement of the appellant was recorded oo 28.07.2022 under

Section 1O8 of the Customs Act,1962, wherein he, inter-a1ia, confirmed

that he has been shown and explained the panchnama dated 28.07.2022

drawn at International Airport, Surat by the officers and he agreed with the

Panchnama proceedings dated 28.07.2022 drawn by the offrcers. He

further stated that that he was carrying one Black Colour trolley bag with

"Dollar" mark and one brown colour bag and he had concealed three white

rhodium plated gold wires in Black Colour trolley bag with "Dollar" mark;

that the aforementioned bag was given to him by one person in Sharjah

whose name he didn't know. That the said individual instructed him that

the bag containing concealed Gold wire in the beaded moulding for edging

on top part of the bag and it is to be delivered to a person outside Surat

International Airport in lieu of an amount of Rs. 3O,0OO/-' The individual

in question informed him that the person to whom the products were to be

delivered would call him on his mobile number. He accepted to this

proposal because he was in desperate need of money; that he was aware

that carrying the gold wire was considered smuggling activity with an

intention to evade the customs duty. He admitted that he had carried three

white rhodium plated gold wires weighin g 2O2.l3O Grams with an intent to

evade customs duty by smuggling the same into India; that he was aware

that carrying gold concealed in bag is an offence under the Customs Act,

but he took a chance so as to gain some money. He further stated that this

was the frrst time he had smuggled Gold into India. He was also aware that

ld is imported into India from abroad then it should be declared before

ms and appropriate Customs duty should be paid if otherwise eligible

rt. But as he was in desP oney, he had concealed the

I
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2.2 The three pieces of white colour rhodium coated gold wire totally

weighing 202.130 gms having purity of 99.95o/o and valued at Rs.

LO,62,672/- (market value) and Rs.8,96,669/- (tariff value) which were

found concealed in the baggage and recovered from the appellant were

placed under seizure under the provisions of section 110 of the Customs

Act 1962 vide Seizure order under Panchnama proceedings both dated

28.07.2022, on a reasonable belief that the said three pieces of rhodium

coated gold wire, were smuggled into India and were liable to confiscation

under provisions of the Customs Act, 1962. The black colour trolley bag

with "Dollar" mark in which the said three pieces of white rhodium coated

gold wire were concealed was also placed under Seizure vide Seizure order

under Panchnama proceedings both daled 28.07.2022.



said Gold in baggage and was certain that he could evade customs and

smuggle the Gold out of Airport. He further stated that he had intentionally
not declared the said Gold wires being smuggled by him before the

customs Authorities on his arrival at surat International Airport as he

wanted to clear it illicitly and evade pqrment of custom duty. He also

admitted that he was aware that he had committed an offence by evading
palrment of Custom duty for which he had to face the consequences as

prescribed under the Customs Law.

2.4 The appellant had actively involved himself in the instant case of
smuggling of white rhodium coated gold wire pieces into India. The

appellant had improperly imported three pieces of white rhodium coated
gold wire, totally weighi ng 2o2.r3o gms having gg.gsvo purity valued at Rs.

10'62'6721- (market value) and Rs.8,96,669/- (tariff value) by concearing it
in biack colour trolley bag with "Dollar" mark without declaring it to the
customs. He opted for Green channel to exit the Airport wit-h a deliberate
intention to evade the payment of customs duty and fraudulenfly
circumventing the restrictions and prohibitions imposed under the
customs Act, 1962 and other alried Acts, Rules and Regulations. Therefore,
the improperly imported three white rhodium coated gord wire tota-iry
weighing 2O2.13O gms, by the appellant by way of concealment in the
baggage without decraring it to the customs on arrival in India cannot be
treated as bonafide househord goods or personar effects. The bag with the
concealed gold wires does not belong to him and was given to him by
another person in sharjah for delivering it to some other person in India for
a monetary consideration. He is also not an eligible passenger to import
gold into India as per the Baggage Rules or the Notifrcation No.50/2017_
customs dated 30.06.2017 as amended due to his short duration of stay
abroad. Thus the black corour trolley bag with "Dolrar', mark which
contained the concealed gold cannot be treated as bonafrde baggage of the
appellant has thus contravened the Foreign Trade policy 2ors-2o and,
Section 11(1) of the Foreign Trade (Development and Regulation) Act, 7992
read with Section 3(2) and 3(3) of the Foreign Trade (Development and
Regulation) Act, 1992.

2 '5 By not decraring the contents of his baggage which included
dutiable and prohibited goods to the proper officer of the customs the
appellant has contravened Section zz of t]'e customs Act, 1962 read with
Regulation 3 of the Customs Baggage Declaration Regulations, 2013. The
improperly imported gold by the appellant, found concealed
declaring it to the Customs is thus liable for confiscation upder
111(d), 111(0, 111(i), 111U), 111(1)& 111(m) read .

without

Section

(93),

a

2 (22),
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(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of Customs Act, 1962. The appellant, by his above-described acts of

omission/commission arrd/or abetment on his part has rendered himself

liable to penalty under Section 112 of the Customs Act, 1962. As per

Section 123 of Customs Act 1962, the burden of proving that the said

improperly imported three pieces of white rhodium coated gold wire, totally

weighing 2O2.l3O gms having 99.950/. purity valued al Rs. 10,62,672/-

(market value) and Rs.8,96,669/- (tariff value) by way of concealment in

the black coloured trolley bag, without declaring it to the Customs, are not

smuggled goods, is upon the appellant.

2.6 A Show Cause Notice dated 18.01.2023 was issued to the appellant

proposing for confiscation of three pieces of white rhodium coated gold

wire, totally weighing 2O2.l3O gms having 99.95oh purity valued at Rs.

LO,62,6721- (market value) and Rs.8,96,669/- (tariff value) seized under

Panchnama dated 28.O7.2022 wnder Section 111(d), 111(0, 111(i), 111(i),

111(1) & 111(m) of the Customs Act, 1962, for confiscation of black colour

trolley bag with "Dollar" mark seized from him vide seizure order under

panchnama proceedings both dated 28.07.2022 under Section 119 of the

Customs Act, 1962 and for imposition of penalty upon the appellant under

Section 1 12(a) of the Customs Acl, L962.

2.7 The Adjudicating authority vide impugned order has ordered for

absolute confiscation of three pieces of white rhodium coated gold wire,

totally weighing 2O2.73O gms having 99.95Vo purity valued at Rs.

10,62,672/- (market value) and Rs.8,96,669/- (tariff value) seized under

Panchnama dated 28.07.2022 under Section 1 11(d), 1 11(0, 111(i), 111(i),

111(1) & 111(m) of the Customs Act, 1962. The adjudicating authority also

ordered for confiscation of the black colour trolley bag with "Dollar" mark

under Section 119 of the Customs Act, 1962. The adjudicating authority

has also imposed penalty of Rs 10,62,6721- on the appellant under Section

1 12(a)(i) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has {iled

the present appeal and mainly contended that;

. The applicant is not dealing in the export or import of gold.

o The applicant is not frequently travelling to the foreign country so

to infer the applicant having knowledge or intention to defraud

authorities.

applicant is unknown about the entire episode as to the bag

taining any metal which is in the nature of prohibition' Even the

ii-)

/,.i

\;

'!.: /
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applicant does not know who that person was at Surat

International Airport.

. During the proceeding of the show cause notice also and even prior

to that at the time of preparation of the panchnama and recording

of the statement of the present applicant, it is not found regarding

the persons handing over the bag and the person/s to be receiving

the bag.

o This great amount of penalty would be causing undue hardship to

the applicant as such deposit of such amount needs to be dispense

with to safeguard the interest of the applicant.

o In the appeal, the applicant claims the relief of either absolute

con{iscation or in alternative the lesser amount of penalty, by this

way, the interest of the revenue would also be safeguarded.

4. Shri Jitendra H Singh and Shri Shivang Ramani, Advocate,

appeared for personal hearing or O3.O2.2O25 on behalf of the appellant.

They reiterated the submissions made in the appeal memorandum.

5. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of
personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of the three pieces of white rhodium coated gold wire concealed in the

trolley bag, totaliy weighing 2O2.13O gms having 99.91ok purity
valued at Rs. 10,62,672/- (market value) and Rs.8,96,669/_ gariff

value) without giving option for redemptionunder Section 125(1) of
Customs Act, 1962, in the facts and circumstances of the case, is
legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs. 10,62,

O00/- imposed on the appellant, under Section 112(a)(i) of the
Customs Act, 1962, in the facts and circumstances of the case, is
legai and proper or otherwise.

5.1 It is observed that the appeflant, on the basis of passenger profiring,

was intercepted the AIU ofrrcers having Indian passport No. p25473g1 who
arrived by Air India Express Flight No. rx rz2 on 22.o7,2022 from Sharjah
to Surat Internationar Airport. The appelrant was intercepted when he .,as
attempting to exit the arrival harl of International Airport, surat, along with
his baggage by opting for Green Channel clearance without any declaration
to the Customs. The appellant was found

bag and one brown colour bag. The offr

lour trolley

asked the
s/49402lCUS/AHD /2023 _24 W Page 8 of 18
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passenger whether he was carrying any high value dutiable goods and does

he have anything to declare to the Customs. However, the appellant denied

having any such thing with him. The appellant as directed by the officers

readily removed objects such as mobile, purse, belt etc., and kept them on

a table; and when he passed through the DFMD (Door Frame Metal

Detector) Machine, no beep sound was heard. Thereafter, the officers

scanned the baggage of the appellant i.e., one black Colour trolley bag and

one brown colour bag in the XBIS scanning machine installed in arrival

hall. During the scanning of black colour trolley bag with "Dollar" mark, it

was noticed that a metal wire was concealed in beaded moulding for edging

on top part of the bag. Thereafter, the officers carried out physical search

of the passenger wherein nothing objectionable was found. The offrcers

then in presence of the Panchas and the appellant cut open the beaded

moulding for edging on top part of the black colour trolley bag with "Dollar"

mark, with a cutter/knife and took out three metal wires concealed therein

from the said bag. The wires were found to be of white colour and

suspected to be made of gold coated with Rhodium. The Govt approved

valuer, Shri Vikasraj Juneja after checking and examining the wires issued

a Valuation Certificate bearing no. SC11/2022 daled 28.07.2022 and

certifred that the three pieces of white colour metal wire totaily weighing

2O2.l3O gms recovered from the passenger are made of gold with rhodium

plating and have a purity of 99.95%o, with a Market Value of Rs.

70,62,672/- and Tariff value of Rs. 8,96,669/-. The said gold were seized

under the provisions of the Customs Act, 1962, under Panchnama

proceedings dated 28.07.2022. Tlne appellant did not declare the said gold

before Customs with an intention to escape payment of duty. These facts

have also been confirmed in the statement of the appellant recorded under

Section 108 of the Customs Act, 1962 on the same day. There is no

disputing the facts that the appellant had not declared possession of gold

concealed in wire form in the trolley bag at the time of his arrival in India.

Thereby, he has violated the provisions of Section 77 of t}re Customs

Act,1962 read with Regulation 3 of the Customs Baggage Declaration

Regulations, 2013. These facts are not disputed.

(, I frnd that it is undisputed that the appellant had not declared the

old concealed in wire form in the trolley bag to the Customs on his

India. Further, in his statement, the appellant had admitted the

, possession, carriage, concealment, non-declaration and
:\ *

of gold c

ad, in his confes

oncealed in wire form in the trolley bag. The appellant

sional statement, accepted the fact of non-declaration of

gold before customs on arrival in India. Therefore, the confiscation of gold

by the adjudicating authority was justifi

S/49402/CUS/AHD / 2023 -24
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declared the same as required under Section zz of tt.e customs Act, 1962.

Since the confiscation of the seized gold is upheld, the appellant had

rendered himself liable for penalty under Section 112(a) of the customs

Act, 1962.

5.3 I have also perused the decisions of the Government of India passed

by the Principal commissioner & ex officio Additional secretary to the

Government of India on the similar issues. I find that the Revisionary

Authority has in all these cases taken similar view that failure to declare

the gold and failure to comply with the prescribed condition of import has

made the impugned gold "prohibited" and therefore they are liabre for
confiscation and the appellant are consequenfly liable for penalty. Thus, it
is held that the undeclared three pieces of white rhodium coated gold wire

concealed in the trolley bag, totally weighing 2o2.l}o gms having gg.gs,yo

purity valued at Rs. 10,62,672/- lmarket value) and Rs.8,96,669/- (tariff
value), are liable to confiscation under Section 111(d), 111(0, 111(i), 111U),

111(1) & 111(m) of the customs Act, 1962 and the appellant is arso 1iable

to pehalty under Section 112(a) ibid.

5.4 In this regard, I also rely the judgement of the Hon,ble Supreme

court'in the case of om prakash Bhatia Vs commissioner of customs,
Delhi 20O3 (155) E.L.T. 423 (SC) wherein it is held that;

"............ ..(o) if there is ang prohibition of import or export of goods
under the Act or ang other law for the time being in force, it woitd. be
consid"ered to be prohibited goods; and (b) thi,s utoutd. not incrud-e ang
such goods in respect of uhich the conditbns, subject to which the good.s
are imported or exported, haue been complied_ uith. Thi.s would. meqn
that if the conditions prescibed for import or export of good.s are not
comp\ied uith, it wourd be constd.ered" to be prohibited. goods. Thi.s would.
also be clear from section 1 1 u.trtich empou)ers the centrar Gouernment to
prohibit either 'absoLutery' or 'subject to such conditions, to be furfilted.
before or after clearance, o.s maA be specified in the notifboioi, tn"
import or export of the goods of ang specifi.ed- d.escription. ThL nottfic,otion
can be .issued for the purposes specified. in sub_section (2). Hence,
prohibition of importation or exportation courd" be subject to certain
prescribed conditions to be futfilled. before or after clearaice of good.s. If
conditions are not fulfi ed, it may amount to prohibited. good.s. . . . .-. . . . "

Thus, it is clear that even though gord is not enumerated as prohibited
goods under Section 11 of the customs Act, 1962, but it is to be imported
on fullilment of certain conditions, still, if the conditions for such i_p?f_fir-;a:
are not complied with, then import of gord wil fall under prohibit.a ga.i}I.:'tJ.r,:r
Hence, I find no infirmity in the impugned order on this count. 

l: i' 
,.f& 

) il\'.. \ t,.;',,;.r15.5 It is turther observed that the adjudicating authorit5r in the inlidn;-/gi
base had relying on the decisions of Hon,bre supreme court in ,t . 
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Om Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (155) E.L.T.

423 (SC), Hon'lrle Kerala High Court in the case of Abdul Razak[2Q12 (2751

ELT 300 (Ker), Hon'ble High Court of Madras in the case of Samynathan

Murugesan l2OO9 (247) ELT 2l (Mad)1, Malabar Diamond Gallery Rt. Ltd

[2016-TIOL-1664-HC-MAD-CUS], Hon'ble High Court of Madras in the case

of P Sinnasamy 12016 (3441 ELT 1154 (Mad)l discussed in paras 19 to 24 of

the impugned order, had held that smuggling of gold was done by the

appellant and had ordered for absolute confiscation of three pieces of white

rhodium coated gold wire concealed in the trolley bag, totally weighing

2O2.l3O gms having 99.95% purity valued at Rs. 10,62,6721- (market

value) and Rs.8,96,669/- (tariff value).

5.6 It is also observed from the facts and records of the present case

that the appellant had ingeniously concealed gold in wire form concealed in

the trolley bag with an intention to smuggle the same without payment of

duty. The gold in wire form concealed in the trolley bag was detected

during scanning of baggage of the appellant on the basis of profiling of the

appellant. The appellant in his statement recorded under Section 108 of

the Customs Act, 1962 orr28.07.2022 had admitted his offence. Thus, the

present case is not of simple non declaration of gold but an act of

smuggling as the gold was concealed ingeniously in trolley bag in the form

of wires.

5.8 I rely upon the decision of the Honble Tribunal, Bangalore in the

case of V.K. MOHAMMAD ALI Versus COMMISSIONER OF CUSTOMS,

COCHIN [2019 (369) E.L.T. 1538 (Tri. - Bang)], wherein the Hon'ble

Tribunal has upheld the decision of adjudicating authority for absolute

confiscation of undeclared seized gold. The relevant paras are as under:

6. The bri.ef bsue for consideration in the case is to decide whether the

adjudicating authority a,s a di.scretion to release the gold confiscated or

the seized gold requires allowing to be redeemed on payment of fine in
lieu of confiscation in terms of Section 125 of the Customs Act, 1962.

Section 125 of the Customs Act reueals as under:

"(1) Wheneuer confi.scation of ang goods b authorized by this Act, the

offber adjudging it mag, in the ca.se of ang goods, the importation or

rtation whereof is prohibited under thb Act or under ang other law

the time being in force, and shall, in the case of ang other goods, giue

outner of the goods or, where such oumer is not knotun, the person

uthose possession or custodg such goods haue been seized, an

n to paV in tieu of confiscation such fine as the said officer thinks fit
,

Prouid-ed that, utithout prejudice to tlLe proui-sions of the prouiso to sub-

section (2) of Section 115, such fine shall no exceed the market Pice of

.',4.
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the goods confiscated, less

chorgeable thereon.

in the ca,se of imported goods the dutg

(2) Where ang ftne in lieu of confiscation of goods b imposed under sub-
section (1), the ouner of such goods or the person referred to in sub-
section (1), shall, in addition, be liable to any dutA and charges pagable
in respect of such goods."

6.7 A platn reading of the aboue proubian giues understandtng that
while the adjudgtng officer may permit the redemption of goods on
paAment of fine in lieu of conJiscation of goods tuhich are prohibited in
nature, he shal| in the case of other goods, 'mag, permit red.emption on
pagment of fine in lieu of confi-scation.

6.3 For an appreciation of the sam.e, it i.s required to see what are
prohibited goods is Section 2(35) of the Customs Act, 1962 d.efines
prohibited goods as follou.ts :

Prohibited goods means "ang goods, the import or export on which i.s

subject to ang prohibition under thi,s Act or ang other laut for the time
being in force but does not include ang such good.s in respect of which
the conditions subject to which the goods are peffnitted to be imported- or
exported haue been complied with.,,

In uiew of the aboue, for the goods to acquire a nature of being
prohibited u.tho either be prohibited under customs Act or ang other lau.t

for the time being in force or the good.s should. haue been imported_
wherein the conditions subject to which the good"s are permitted. to be
imported are not complied with. Admittedlg, the impugned- gold- is nbt
prohibited either under customs Act or ana other laut for the tim-e being
in force at the moteial time. As per the record.s of the case, the appeltait
haue not submitted anything to shou_t on record. that the good_s haue
been properlg imported. It is to be infened that the impugned gotd. has
been imported uithout following the due process of law that L to 

"ogu,ithout following the procedures thereof. Therefore, it i,s to be held. that
the impugned goods haue acquired the nature of being prohibited. goods
in uieut of Section 2(33) of the Custom.s Act, 1962.

6.4 Hauing found that the impugned. good.s haue acquired. the nature of
prohibited goods, the issue which remains to be d.eci.d.ed. as to whethir
the adjudicating outhoitg can exerci.se [its] discretton to ailow the good"s
to be redeemed. Going bg the unrdings of Section 125, it i"s clear that in
such circumstances i.e. whether the goods are prohibited, the
djudicating authoritg,may permit the redemption. That being the case

the Tibunal cannot sit in judgment ouer the di.scretion exercised. by the
competent authoritg dulg empouered under the statute. We find that as
submitted bg the Learned. Madras has
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6.2 There are two situations uhich emerge out of the legal position
ulhich needs to be addressed; firstlg, whether the impugned goods are
in the nature of prohibited goods u.therein the adjudicating authoitg ha.s
on option to permit the goods to be redeemed on pagment of fine in lieu
of confi.scation. Secondlg, u-thether the adjudging officer ha-s a dbcretion
so a.s to ollow or not such goods to be redeemed on paAment of fine in
Iieu of conftscation.
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categoically held that: "When a pima facte case of attempt to smuggle
the goods is made oul it is not upon the Tribunat, the i^ssue not giue
positiue directions to the adjudicating authoritg, to exercise option in

fauour of the respondents". We also find that thts Bench of the Tibunal
(supra) in a cose inuolutrq i.dentical circumstances has upheld. the
absolute conftscation of gold biscuits of foretgn oigin seized" from a
pa"ssenger who claimed that the same were purchased in Mumbai.

7. In utew of the above, we find that the Order-in-Appeal d_oes not
require ang inieruention and as such the appeals are rejected

5.9 I also rely upon the decision of the Hon'ble Tribunal, Bangalore in

the case of Ismail Ibrahim Versus Commissioner of Customs, Bangalore

12079 (3701 ELT 1321 (Tri Bang)1, wherein the Hon'ble Tribuna_l following

the decisions of Hon'ble High Court of Kerala in the case of Ambali

Karthikeyan [2000 (125) ELT 50 (Ker)] and Honble High Court of

Karnataka in the case of K. Abdulla Kunhi Abdul Rahaman [2015 (330)

ELT 148 (Kar)l had upheld the absolute confiscation of gold in case where

two gold bars weighing 2OOO.14 grams were concealed discreetly in the

baggage wrapped in white paper and kept in plastic pouch. In present case

a1so, substantial quantity of gold i.e. 202.13O grams concealed in trolley

bag in the form of wires coated with white rhodium was conce aled

discreetly in the baggage.

5.9 I further rely upon the recent decision of the Hon'ble Revisionary

Authorit5r vide Order No. 217 /2O24-Cus, dated 16.L0.2024 on similar issue

i.e. attempt to bring undeclared gold in paste form in the case of Riswan

Kochupurayil Nazeer, has upheld the absolute confiscation of 788.940

grams of gold extracted from gold paste weighing a74.76O grams valued at

30,29,931/- (Assessable Value) and Rs 34,99,286/- (market value). The

penalty imposed was also upheld. The relevant paras are reproduced as

under:

"8. The Gouernment has examined the matter. It k obserued that the

Applicant has not declared the possession of impugned gold in his
Cusfoms declaratton form and it wos onlg through persistent enquiry

and examinatian of the Applicant, thot the bodg concealment of the

impugned gold in pa.ste forrn came to light. The Appellate Authoitg has
also obserued that the Applicant in hi.s uoluntary statement dated

O1.2O21 under Section 108 of the Customs Act, 1962 admitted that
knew that importing of gold without pagment of dutg ts an offence;

he had committed an offence bg concealing the gold and not

the same to euade paAment of Custonts dutg; that the

ugned gold uas handed ouer to him bg a person at Dubal with
tructions to smuggle the same to India and promised the Applicant a

remuneration of Rs. 30,OOO/- in return. The Applicant in his second

uoluntary statement recorded on 16.O1.2O21 reiterated his earLier

statement. The Appellate Authoritg in ra (11) of the said O-I-A, has

fai

I
i ,ffi
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also noted that, on 11.07.2022, the Authorised representatiue of the

Applicant, Shi Nazeer, utho is the father of the Applicant, has admitted

to his son's offence and has also stated the Applicant has committed

this offence knou.tinglg for financial goins. The impugned gold items

smuggled into India uia ingenious bodg concealm,ent cannot be

considered a.s bonafide baggage. The entire proceedings hale aLso

been couered under a Mahazar in presence of independent witnesses

tuhich also corroborates the sequence of euents.

9. As per Section 123 of the Act, ibid, in respect of the gold and

manufactures thereof, the burden of proof that such goods are not

smuggled is on the person, from u-thom goods are recouered. Leaue

alone declaing the gotd as required under Section 77 of the Customs

Ac| 1962, the Applicant chose to ingeniouslg conceal it in his rectum

and thi.s was detected only upon during his search & examination.

Had be been the ouner of the gold and had intended to declare the

gold to Customs, he unuld not haue had to resort to such ingenious

concealmenL Thus, the lack of any documents establi.shing ounership
and non-declaration b not surprising. Keeping in uietu the facts and
circumstonces of the co.se and as the Applicant has failed to di.scharge

the onus placed on him in terms of Section 123, the Gouernment

concurs with the adjudicating & appellate authoities that the

impugned goods were liable to confiscation under Section 1 1 I ibid and
that the penaltg uas imposable on the Applicant.

1O. 1 The Applicant has contended that the import of gold i-s not
'prohi.bited'. Howeuer, the Gouernment obserues that thi,s contention of
the AppLicont is agoinst seueral judgements of the Hon'ble Supreme
Court in which it has been held that the goods, Import/ export u.thereof

is allowed subject to certain conditions, are to be treated as 'prohibited
goods' in case such conditions are not fulfilled. In the ca,se of Sheikh
Mohd. Omer us Collector of Custom.s, Calcutta & Ors (1971 AIR 293),
the Apex Court has held that for the purpose of Section 111(d) of the
Customs Act, 1962, the term "Ang prohibition" means euery prohibition.
In other u.tords, all tgpes of prohibition. Restiction b one tgpe of
prohibition. Gold i.s not ollowed to be imported freelg in baggage and it
b permitted to be imported by a passenger subject to fulftlment of
certain conditions, In the present case, as correctlg brought out by the
louter outhoities, the Applicant in thi"s case did not fulfil the conditions
specified in this behalf. In the case of M/ s Om Prakash Bhatia Vs.
Commi.ssioner of Customs, Delhi (2OO3(J55) ELT423(SC)), the Hon,ble
Supreme Court ha"s held that "if the conditians prescibed for import or
export of goods are not complied uith, it would be considered to be
prohibited goods. Further, in the ca.se of UOI &Ors us. M/ s Raj Grout
Impex LLP & Ors (2021-TIOL-187-SC-CUS-LB), the Honble Supreme
Court has folloued the judgments in Sheikh Mohd. Omer (supra) and-
Om Prakash Bhatia (supra) to hold that ',ang restiction on import or
export is to an extent a prohibition; and the expression ,,ang

prohibition" in Section 111(d) of the Customs Act includes restrictions.,,

10.2 Ifl the case of Malabar Diamond- Galtery p. Ltd..
Chennal [2O16(341) ELT6S(Mad.), the Honble Madras
the Hon'ble Jurisdictional High Court) has summarized.
the bsue, specifi.cally in respect of gold_, a_s und_er:
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"64. Dictum of the Hon'ble Supreme Court and. High Courts makes it
clear that gold, may not be one of the enumerated goods, as prohibited"
goods, still, if the conditinns for such import are not complied" utith, then
import of gold, would squarelg fall under the definition ',prohtbtted
goods", in Section 2 (33) of the Customs Act, jg62---.',

1O.3 Moreouer, the Hon'ble High Court of Delhi in its order dated.
23.11.2023 in Wit Petition No. 8976 of 2O2O in the matter of Kiran
Juneja Vs. Union of India & Ors. has held that ,,A 

fortiori and in terms
of the plain language and intent of Section 2(33), an import which is
effected in uiolqtion of a restricttue or regulatory condition would. also

fall within the net of "prohibited goods". Hence, there is no doubt thot
the goods seized in the present cose are to be treated as ,'prohibited"

goods", within the meaning of assigned to it under Section 2(33) of the
Act, ibtd.

1O.4 In uiew of the aboue, the contention of the Applicant that the
offending goods are not'prohibited goods', cannot be accepted.

1 1 . The Gouernment obserues that the original authoritA had denied
the release of gold items on pagment of redemption fine, under Section
125 of Custom.s Act, 1962. It is settled by the judgment of the Hon'ble
Supreme Court, in the case of Garg Woollen Mills (P) Ltd us. Additional
Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (5.C.)], that the
optian to release 'prohibited goods' on redemption fine i,s di.scretionary.
Hon'ble Delhi High Court has, in the case of Raju Sharma [2020 (372)

ELT 249 (Del)1, held that "Exercise of discretion bg judicial, or quasi-
judicial authoities, meits interference onlg where the exerci-se is
peruerse or tainted bg patent illegalitg, or b tainted by oblique motiue. "

Further, the Hon'ble Delhi High Court in its order dated 21.O8.2023 in
W.P. (C) Nos. 8902/2021; 9561/2021; ls131/2022; 531/2022; &
8083/2023 held that "......an infraction of a condition for import of
goods would al.so fall within the ambit of Section 2(33) of the Act and
thus their redemptton and release would become subject to the

di.scretinnary pouer of the Adjudging Officer". Therefore, keeping in
uiew the judicial pronouncements aboue, the Commbsioner (Appeals)

has correctly refused to interfere with the dbcretion exercised bA the

original authoifu.

12.1 As regards the prayer for permitttng re-export of the offending
goods, the Gouernment obserues that a spectfic prouision regarding re-

export of articles Imported in boggage is made in Chapter-Xl of the

d rns Act, 1962, bg wag of Section BO. On a plain reading of Section

apparent that a declaration under Section 77 is a pre-requbite
g re-export. Hon'ble Allahabad High Court ha-s, in the case of

ee Bajaj us Commissioner of Customs (P), Lucknou.t(2o 1 9(365)

5(All.)), held that o declaration under Section 77 i.s a sine qua
*

'4leo r allowing re-export under Section BO of the Act, ibid. In this case,

e Applicant had not made a true declaration under Section 77

12.2 Further, the Hon'ble Delhi High Court has, in the case of Jasuir

Kaur us. UOI (2OO9 (241) ELf 621 (Det.)), held that re-export i.s not

pennissible when article is recouered the passenger while

6\
,l

c
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attempting to smuggle it. Hence, the question of allou-ing re-export does

not arise.

13. The case la u.ts relied upon by the Applicanl in support of his
uaious contentions, are not applicable in uiew of the dictum of Hon'bte

Supreme Court and Hon'ble High Courts, a"s aboue.

14. In the facts and circum.stances of the ca.se, the Gouernment finds
that the order for absolute conftscation of the impugned goods as

upheld bg Commissioner Appeal"s does not require ang interference.

The quantum of penaltg imposed on the Applbant is neither harsh nor

excessiue,

15. The reuision application is rejected for the reasors aforesaid."

5.10 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Ms Ros Maszwin Binti Abdul Kadir, Order No.

184 12O24-CUS,datedO4.09 .2O24 wherein absolute confiscation of one iong

crude gold chain of 24 carat purity weighing 7.2 kgs valued at Rs

39,7O,8OO/-, wrapped in a condom which was found concealed in lower

inner garment, was upheld.

5.11 I further rely upon the recent decision of the Hon'ble Revisionary

Authority in the case of Sh Rafi Syed, Order No. 175/2024-

CUS,dated28 .O8.2O24 wherein absolute confiscation of 39 gold bars of 24

carat purit5r weighing 3800 grams valued at Rs 1,16,58,4OO/-, concealed

inside plastic pouches containing dates, was upheld.

5.I2 I further rely upon the recent decision of the Hon'ble Revisionar5r

Authority in the case of Shri Riyas Khan, Order No. l9O /2024-
CUS,datedO9 .O9.2024 wherein absolute confiscation of two cut gold bits

and 78 goid ingots of 24 carat purity weighitg 2620 grams valued at Rs

87,42,940 l-concealed in play station joy sticks, was upheld.

5.13 I also rely upon the decision of Hon'ble High Court of Kerala in the

case of Abdul Razak Versus Union of India l2OI2 (275) ELT 3OO

(Ker)lmaintained in the Hon'ble Supreme Court [2017 (3SO) ELT A173

(SC)], wherein the passenger, a carrier, tried to smuggle 8 kg of gold

concealed in emergency light, mixie, grinder, car horns etc. was held to be

absolutely confiscated and not allowed to be released on redemption 1ine.

The relevant para is reproduced as under:

"6. After heaing both sides and after consi.d.eing the statutorg
proui.sions, ue do not think the appellant, ds a matter of right, can
claim release of the goods on paAment of redemption fine anfl
duty. Euen though gotd a.s such rb not a prohibited. item and. cln
be imported, such import b subject to lot of restrictions includiilg
the necessity to declare the goods on arriual at the Custon*

-rc.Y.ai +
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Station and make pagment of dufu at the rate prescibed. There b
no need for us in thi.s case to consider the cond.itions on which
import i-s permbsible and whether the conditions are satbfied.
because the appellant attempted to smuggle out the good-s bg
concealing the same in emergency ttght, mixte, gind.er and_ car
homs etc. and hence the goods so brought is prohibitory goods as
there b cleqr uiolation of the statutory prouisions for the normal
import of gold. Further, as per the statement giuen by the
appellant under Section 1O8 of the Act, he i.s onlg a carrier i.e.
professional smuggler smuggling good.s on behatf of others for
consid"eration. We, therefore, do not jlnd any merit in the
appellant's case that he has the right to get the confiscated. gold.
released on paAment of redemption fine and, duty und.er Section
125 of the Act."

In the present case also the appellant, acting as a carrier concealed the

seized gold in form of wires coated with white rhodium in the trolley bag

with an intention to smuggle the same into India. The gold was detected

only on the scanning of the baggage of the appellant on the basis of his

profiling. Therefore, the adjudicating authority has rightly exercised his

discretion for absolute confiscation of gold.

6.16 In view of the above observations, and re\ring upon the decision of

Hon'ble Tribunal, Bangalore, the Hon'ble High Court of Kerala, the Hon,ble

Supreme Court and the Honble Revisionary Authority, it is clearly

established that the concealment in this case was ingenious as substantial

quantity of gold form of wires coated with white rhodium in the trolley bag

weighing 2O2.L3O grzuns was intentionally and ingeniously concealed in

form of wires coated with white rhodium in the trolley bag to evade

detection by the Customs authorities. The appellant did not intend to

declare the said gold and the same was detected only on scanning of his

baggage. He also admitted that he was carrying the said gold and intendent

to clear the same without paylng Customs duty from the Airport. The

appellant in the grounds of appeal has neither contested the absolute

confiscation of gold nor challenged the frndings of the adjudicating

authority. Thus, in my considered view, this is not a case of simple non

declaration of gold but a planned and intentional smuggling of gold into

India. Therefore, the adjudicating authority has rightly exercised his

discretion for absolute confiscation of seized gold of 24 kt/99.95 purity

weighing 2O2.l3O grams valued at Rs. 8,96,669/- (Tariff Value) and Rs

10,62,672 / - (Market Value) under Customs Act, 1962. In view of above, the

absolute confiscation of gold of 24 kt gold weighing 2O2.l3O grams valued

Rs. 8,96,669/- (Tariff Value) and Rs 10,62,672/- (Market Value) is

e1d.It
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6.17 Further, in respect of imposition of penalty amounting to Rs

10,62,672 I - on the appellant for bringing undeclared gold weighing

2O2.l3O grams valued at Rs. 8,96,669/- lTariff Value) and Rs 1O,62,6721-

(Market Value), the appellant has attempted to bring gold into India

without declaring the same and concealing the same ingeniously in form of

wires coated with white rhodium in the trolley bag. The appellant was

working as a carrier only. He is not owner of the gold. It is observed that

the appellant was not a habitual offender and was not a part of organised

smuggling syndicate. The adjudicating authority has imposed penalty

equal to the market value of the seized gold and has not recorded any

findings for imposing the same. The appellant has also in the grounds of

appeal has requested for reduction of penalty. In view of the above and

looking at the role played by the appellant I am of the considered view that

penalty of Rs. 10,62,6721- ordered by the adjudicating authority in the

impugned order is harsh. Therefore, I reduce the penalty to Rs. 1,O0,000/-.

7. In view of above, the appeal filed by the appellant is disposed of in

above terms.
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