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'l'hree appeals, as per details given in Table - 1 below, have been

filed by M/s Nayara Energr Ltd., P. O. Box No. 24, Khambhalia P.O., Dist -
Dev Bhumi Dwarka, Gujarat - 36 1305 (hereinafter referred to as the

'appellant) in terms of Section 128 of the Customs Act, 1962 against the

provisional assessment made in foilowing Bills of Entry as per Table-1.

Table-1

Sr

No

Appeal No Appeal fiied

on

Bill of

Entry No.

Bill of Entry

Date

1 si49-1 30/CUS/JMNt2023-24 23.O1.2024 8865726 21 .11 .2023

2

t 6.04.2024

9202369 13.12.2023

3 22.O7.2024

2. Facts of the case, in brief, as stated in the appeal memorandum are

that the appellant had imported steam coal in bulk of Indonesian origin

and filed Bills of Entry as detailed in Table - 1 for clearance of such coal

which arrived by vessel at Salaya port, Salaya. However, due to

insufficient draft at Salaya port, the vessel was not in a position to reach

the jetty, the landing place for unloading of the coal. The vessel had to be

made lighter and only after this lighterage, it could enter the waters of

Saiaya port and reach the landing place at the jetty. For the purpose of

this lighterage, floating crane was used to transfer the coal into barges,

and thereafter, the vessel and the barges reached the jetty, the landing

place of coal where the entire quantity of coal imported by the vessel was

discharged. The floating crane and barge charges, as part of lighterage,

had to be paid additionally by the appellant to the entity that organized

this lighterage, and in addition to that, GST was also paid, which was

attracted on availing the services of the floating crane and the barges.

Addition of these charges in the CIF value of the goods resulted in extra

paJment of customs duty. The Bills of Entry as detailed in the Table - i
were assessed provisionaily under Section 18 of the Customs Act, 1,962

and the appellant also exccuted the bond as required under this section.

2.1 Since pa5,,rnent of the duty on lighterage was made by the appellant

under protest, the appellant, vide its letter submitted on the same date

when the Bills of Entry were filed, requesting the department to hnalize

the matter and issue a speaking order containing the grounds and cogent

S/49-288/C U S/J l\AN I 2024 -25
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reasons as to why these charges were required to be added to the

assessable value for charging customs duty. The appellant was of the

view that these charges were not required to be added to the value for

calculation of duty. The appellant further submitted that despite specific

request for issuance of a speaking order on this issue, the department

has not yet given any speaking order on this issue.

3. Accordingly, the appellant aggrieved by the provisionally assessed

Bills of Entry has filed the present appeals and mainly contended that:

The present appeals being filed is only against the provisionally

assessed Bills of Entry, is maintainable even in the absence of a

formal speaking order passed by the department. This legal

position is no more res integra, particularly in view of the Apex

Court judgement in the case of ITC Ltd. vs. Commissioner of CE

Kolkata [2019 (368) ELT 216 (SC)]. The Hon'ble Court, in para 43

of this judgement, has observed that Section 128 of the Customs

Act, 1962 does not provide for filing of an appeal only against a

speaking order but that it provides for filing_ ol an appeal against

any assessment order, including self -assessment, provisional

assessment and that it is of wide amplitude. In light of this

observation of the Apex Court, the Appellant submits that the

present appeal before Your Honour is maintainable.

The Appellant submits that in its protest letters, it has succinctly

explained as to why these floating crane and barge charges are

not required to be added to the assessable value for the purpose

of levy of customs duty after amendment was made in sub-rule

(2) of rule 1O of the Customs Valuation (Determination of Value of

Imported Goods) Rules, 2O07, (hercinafter referred to as the

Valuation Rules' in short), by Notification No. 9l /2017'Cus (N.T )

dated 26.09.2017. A comparison of Rule 10(2), as it was before

amendment before 26.09.2017 arrd after the amendment, wili

show that a substantial change has been introduced in rule 1O(2)

of the Valuation Rules so far as the "place of importation" of

goods, for customs purposes, is concerned.

Section 14 of the Customs Act, 1962 provides that for the purpose

of charging customs duty, the vaiue of the imported goods shall be

a

il 1

i:.

a

j:: .! tne transaction value namely the price actually paid or payable for

the goods, subject to such other conclitions as may be speciiied in

the Valuation Rules. The proviso to sub section (i) of section 14

provides that the transaction value in case of imported goods shall

I
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include certain amounts and in particular relevant for the present

proceedings, the cost of transport of the goods to the place of

importation to the extent as provided for in the Valuation Ru1es.

Sub-rule (2) of rule 10 before its amendment provided as follows:

"(2) -- For the purposes of sub-section (1) of section 14 of the Customs

Act, 1962 and these rules, the ualue of the imported goods shall be

the ualue of such goods, for deliuery at the time and place of

importation on.d shall include

(a) the cost of transport of the imported goods to the place of

importation;

(b) loading, unloading and handling charges a.ssociated u.tith

the deliuery of the imported goods at the pldce of

importation; and

(c) the cost of Insurance"

After its amendment on 26.09.2077, sub-rule (2) of rule 1O of the

Valuation Rules read as follows:

"(2) --- For the purposes of sub-section (1) of section 1 4 of the Customs

Act, 1962 and these rules, the ualue of the imported goods shall be

the ualue of such goods and shall include --

(a) the cost of transport, loading, unloading and handling

charges associated with the deliuery of the imported goods

to the pla.ce of tmportation;

(b) the cctst of Insurance to the place of importation."

o A perusal oI thc sub,rule (2) of rule lO before and after its

amendment will reveal the crucial change that was made. The

expression "at the place of importation,, has been replaced by the

expression "to the place of importation,,. Sub-rule (2) of rule 10

before its amendment provided inclusion of:

(a) the cost of transport of the impoged goods to the place of

).1

Page 6 of 14
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(b) loading, unloading & handling r:harges associated with the

delivery of the imported goods at the place of importation; and

(c) the cost of Insurance.

After amendment, the earlier clauses (a) & (b) have been merged

into clause (a) only and both the cost of transport, loading,

unloading & handling charges associated with the delivery of the

imported goods are now included together in clause (a). Now in

respect of the cost of transport as well as loading, unloading and

handling charges, the relevant point is "to the place of importation"

and no longer "at the place of importation".

To appreciate the significance of the arnendment, the dcfinition of

"place of importation" has to be seen. While earlier, the expression

"place of importation" was not defined any.lvhere, it has since been

defined in the same amending Notification No.91/2017 by adding

clause (da) in rule (2) of the Valuation Rules. Clause (da) of rule (2)

of the Valuation Ruies provides that "place of importation" under

this clause means the customs station, where the goods are

brought for being cleared for home consumption or for being

removed for deposit in a warehouse. Since clause (da) refers to the

customs station, one has to see the definition of customs station

also. "Customs station" is defined in sub-section ( 13) of section (2)

of the Customs Act, 1962 and means any customs port, customs

airport or land customs station.

The place of importation read with sub rule (da) of rule (2) of the

Customs Valuation Rules and sub-section (13) of section (2) of the

Customs Act, 1962 in the present context will mean the Salaya

port and its water with specified boundary. Reference to the cost of

transport, loading, unloading, handling charges and the cost of

Insurance, after amendment to sub-rule (2) of rule (10) of the

Valuation Rules will now mean the cost of transport, the cost of

loading & unloading etc. as also Insurance upto the waters of

Salaya port as that will be the place which is relevant for these

charges as "to the place of importation" meaning thereby as "to the

port of Salaya".

As against this, the expression 'at the place of importation' signifies

the place of delivery of the imported goods which in other words

will mean the jetty or the customs area for unloading the goods

from where clearance is effected after compliance with the customs

Page 7 of 14 rr-
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procedure. The place of delivery of the goods is the landing place

for unloading of the goods whose limits are specified by the

competent authority under section g of the Customs Act, 1962. As

against this, the limits of a port are specified when the port is
appointed by the Board under sbction (7) of the Customs Act,

1962.

' Bringing the imported goods to the port w l mean bringing them to
the limits specified of the concerned port under section (7) of the

Customs Act, 1962 while giving delivery in the customs area,

which is a landing prace, the limits of which are specified under
section 8 ibid. Before amendment, therefore, the cost of transport,
loading & unloading & insurance was in the context of the landing
area and with the amendment, these costs are only upto the point
within the limits of the port.

o The circular No.39/2o17-cus dated 26.o9.2or2 _was issued by the

central Board of Indirect Taxes ('the Board'in short) to crarify the

effect of amendment made in sub_rule (2) of rule 1O of the

Valuation Rules vlde Notification No. 91 /2OlZ-Cus(NT) dated

26.09.2017. The Board has clarified that in the light of Apex Court
judgement in the case of Wipro Ltd. [2015 (319) ELT 177 (SC)], the

central Government has carried out an amendment in sub-rule (2)

of rule 10 of the Valuation Rules replacing the expression 'at the

place of importation' with ,to the place of importation,. The place of

importation which hitherto had not been defrned, though used in
the Valuation Rules, was now defined under clause (da) of rule (2)

of the valuation Rures and that it was done having regard to the

context of Article 8(2) of the wro Agreement which reads as ,,the

cost of transport of the imported goods to the port or place of
importation".

o As the amendment was done to bring the cost of transport,

insurance and others only upto the place of importation, namely

the port, in line with the international practice, the Board has

clarifred that addition of loading, unloading and handling charges

associated with the derivery of the imported goods at the place of
importation, which by way of a long standing practice of the

customs department, were required to be added to the crF varue of
the imported goods for arriving at the assessable value, were no

longer required to be so added. The Board has crarified that even

though there.is still reference to the cost of transport, loading,

Page 8 of 14
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.$1

unloading and handling charges associated with the delivery of the

imported goods to the place of importation even in the amended

clause (a) of sub-rule (2) of rule (2) of the Valuation Rules, it will no

longer refer to such charges at the place of importation and will

henceforth mean such charges incurred only at the port of loading.

. In para 3. 1 of this circuiar, the Board has also clarified that in

view of the definition of the term, "place of importation" as now

given under clause (da) of rule 2 of the Valuation Rules, the

transaction value of the imported goods in terms of section 14 of

the Customs Acl, 1962 would include the costs incurred upto the

place of importation, as defined now in clause (da) of ruie 2. In

simple terms, it vdll mean that if any cost is incurred to bring the

goods to the landing place namely where these will be unloaded

and kept for delivery as also any cost incurred at the place of

unloading in the context of delivery of the imported goods to the

importer, both of these shall not be addcd in the assessable value

for the purpose of calculating the custorns duty leviable as was the

case hitherto.

. As clarified by the Board in the circular and having regard to the

amendment made to sub-rule (2) of rule 10 of the Valuation Rules,

the cost of transport, loading unloading and handling charges

associated with the delivery of the imported goods will have to be

only such charges upto the place of importation and in the present

case upto the limits of Salaya port, namely the waters in the

specified boundary of the Salaya port.

. The vessels brought the coal in qut:stion upto the Salaya port,

based on the CIF value agreement of thc appellant with its foreign

suppiiers. It included the cost of the goods, the freight paid by the

foreign supplier to the shipping line and insurance and all these

were upto the place of importation namely upto Salaya port' That

Salaya port did not have enough draft for the fully loaded vessel to

take the coal to the unloading jetty is a different matter and there

was no agreement that the shipping line will ensure taking the

entire quantity of coal to the jetty on its own even when the vessel

needed lighterage by unloading certain quantity of coal by the

floating crane on to the barges and then only it could go to the

unloading place. The responsibility for arranging the floating crane

and the barges to do the lighterage for the vessel so that it could

reach the unloading place was of the importer only and it had

$#'',,

6i
a,'
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nothing to do with the cost of transport for which the crF contract

had been entered into by the appellant with the foreign supplier.

r That being the position, the floating crane and the barges for the

purpose of lighterage of the vessel had to be organized by the

appellant only in India and to procure the service by the service

provider, appellant had to bear the cost of the provision of the

services by the service provider along with the GST which was

required to be paid thereon. since this was not a part of the cost of

transport of the imported goods to the place of importation namely

the Salaya port, addition of these charges, pertaining to lighterage

of the ship or barge charges, to the assessable value for the

purpose of charging customs duty, as has been done by the

respondent in thc present case, was not only uncalled for but was

totally contrary to the amended provisions of sub-rure (2) of rure 10

of the Valuation Rules.

r The Board in pata 4.2 of its circular dated 26.09.20rz has stated

that the amended rule 10(2)(a) is to be understood in the context of
Article 8(2) of the WTO agreement which reads as ,,the cost of
transport of the imported goods to the port or place of importation,,

and further that the expression ,charges incurred for delivery of
goods "to" the place of importation (such as the loading, unloading

and handling charges incurred at the load port), shall now meart

only such charges incurred at the load port only.

o In view of the above, the cost of transport in this case will mean

only the amount of freight covered in its CIF contract with the

foreign supplier. This contract does not cover charges towards any

lighterage which was necessitated because of the insuflicient draft
at Salaya port. That being the position, such lighterage

arrangement as done in the present case was the responsibility of
the Appellant only and it discharged that responsibility by

organizing, the floating crane for lighterage and the barges for

taking the extra coal to the jetty on its own, by entities in India

who recovered not only the cost of such charges from the apperlant

but also the GST which these entities paid to the Government.

o Therefore, addition ofthe floating crane and barge charges as done

in the present case by the respondent was totally contrary to the

legal provisions ofthe sub-rule (2) of rule 10 ofthe valuation Rules

and that being so, order of the respondent in this behalf (i.e. the
provisionally assessed Biir of Entry) is unsustainabre. since the

t

;
{

I
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respondent has not given any speaking order on this issue,

appellant prays to deal with this issue on merits at your level and

hold that inclusion of such charges in the assessable value was not

justified and that as a consequence, appellant would be entitled to

refund of the customs duty paid on these charges.

4. Shri Kartik Dedhia, Advocate, appeared for personal hearing in

virtual mode on 17.06.2025. They reiterated the submissions made at the

time of frling appeal. He also submitted that all the 3 Bills of Entry have

been finalized. He also placed on record, a recent judgement of the Hon'ble

Tribunal (Final Order No. 10233-10234/2025 dated 08.04.2025) in the

Appellant's own case (Customs Appeal No. 10984 of 2016-DB read with

Customs Appeal No. 11039 of 2016-08), wherein a similar matter has been

remanded to the adjudicating authority for examination of certain facts.

5 I have carefully gone through the appeal memorandum as well as

records of the case, submissions advanccd by the appellant during

personal hearing as well as the documents and er.idences available on

record.

5. 1 It is observed that the appellant imported bulk steam coal of

Indonesian origin and Iiled Bills of Entry, as detailed in Table- 1 , for

clearance at Salaya Port. Due to insufhcient draft at the port, the vessel

was unable to reach the jetty, the designated unloading point.

Consequently, lighterage operations were undcrtaken, wherein a floating

crane was used to transfer the coal into barges. Only after this process

could the vessel and barges access the jetty for complete discharge of the

cargo. The appellant incurred additional charges for the use of the floating

crane and barges, along with applicable GST on these services. These

lighterage charges were added to the CIF value of the goods, resulting in

additional customs duty payment. The Bills of Entry were initiaily

assessed provisionally under Section 1 8 of thc Customs Act, 1962. The

appellant paid the differentiai duty under protest and requested that the
zlr.l

sessment be finalized with a speaking order, clearly stating the reasons

including lighterage charges in the assessable value. The appellant

tended that such charges are not includible in the assessable vaiue for

toms duty purposes. During the personal hearing, the appellants
il

further submitted that all three Bills of Entry have since been frnalized

5.2 Before going into the merits of the case, it is observed that the

appeals listed at Sr. No. 01 and 02 of the Table 1 above filed by the

+
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appellant have been fired beyond normar period of 6o days but within the
condonable period of 30 days as stipurated under Section 12g(1) of the
Customs Act, 1962. Appellant has requested for condoning the delav in
frling the said appeals. Therefore, taking a lenient view to meet the end of
justice, I allow the appeals listed at Sr. No. o1 and 02 of the Table_I above,
as admitted condoning the deray in firing the appeal beyond the normal
period of 6o days under proviso to the section 12g(1) of the customs Act,
t962.

5.3 It is observed that during the personal hearing, the appellant placed
on record a recent decision of the Hontrle Tribunar, Final order No.

10233-10234 /2025 dated O8.O4.2025, passed in the appellant,s own case

[Customs Appeal No. 10984 of 2016-DB read with Customs Appeal No.

11039 of 2016-08], involving a similar issue. In that case, the matter was
remanded to the adjudicating authority for examination of certain factual
aspects. I have perused the said Final order and observe that the Hon,ble
Member (Judicial), in paragraph 19 (a) to (f), made specific observations
warranting further ve.fication, and accordingly, the matter was remanded
to the original adjudicating authority, as directed in paragraphs 2o and 21
of the order. The relevant paras are reproduced as under:

'19. Guided bg the aboue d.ecision, we find- that shifting charges

in the anchorage cannot be stictlg consid.ered" as unload_ing/ toad.ing

charges at the port in uieut of statutory prouisions and. case la u.t

discussed The question a,s to whether any further ad.d.ition to CIF ualue

for tronsportation charges i.s uarranted. or not, need.s elaborate

discussions and findings on uarious aspects and. some of these, inter
alla, are as foLlou.ts:

a) Whether the goods dt anA stage prior to their land.ing at the fi.nal port
destination u.rcre cLeared_ for home consumption or not?

b) Whether a permi.ssion by the proper offi.cer had been giuen und.er
Sectinn 33 and 34 for mouing the Corgo to the barge and. u_thether the
goods were accompanted by a boat note und-er Section 35 of the
Customs Act, 1962?

c) whether the mother uesser bg which good.s arriued. courd. or courd not
anchor at the main port?

d) Whether the Jettg ttt uthich goocls uere euenhtallg d.ischarged_ was
included or not includecl in the bi of I ehC

Page 12 of L4
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e) Whether who paid the consid"eration (euen if buger) is releuant

consi.deration or not or anA emergent situation relating to draft of the

shtp as mentioned in para 6O and 61 (cited supra) of the Ispat

Industries case of apex court.

21 . Matter is, therefore, remanded to the originol authoitg to giue

findings accordingly, in the light of decision cited (supra) of Ispat

Industies bg Hon'ble Apex Court. Order Ls therefore set aside and

Appeal is allowed bg uay of remand. "

5.4 It is further observed that the Hon'ble Member (Technical) was of

the view that the loading/unloading charges incurred during the transfer

of cargo from the mother vessel to barges, for onward movement to the

jetty, are includible as part of the cost of transportation. Accordingly, the

Honble Member opined that the appeals merit dismissal. The relevant

paras are reproduced as under:

"32 All the case lau.ts relied bg the appellant are for peiod pior to

2007 and therefore not applicable in uieut of changes in Section 14 of

5.4 In view of the above difference of opinion, the matter was placed

before the Hon'ble President for nomination of a third member to resolve

the issue. The third member held that:

"8. Therefore, I am in agreement uith Hon'ble Member (Judicial) and

hold that the matter is required to be remanded to the adjudicating

authoifu to undertake necessary

Page 13 of 14
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from mother ship to barges for
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tty is includable as cost of

be dlsmissed."

riJication of the points highlighted

fl Whether the dutg demand was rai.sed consequent upon finalization of

prouision assessmenfs, if same uere inuolued?

20. We find that elaborate drbcusslons, on all these points is not coming

forth in the impugned order, as uell as in the order of adjudicating

authoity. We, therefore, remand the matter and direct adjudicating

authoitg to consider all these ospects including others on point of

rate/ transportation cost that mag be raised bg the litigant parties, to

arriue at its decision, affording full opportunity to the appellanLs.
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bg him at Para 19 (a) to (fl and. as per the directinns giuen bg him at
Para 2O and para 21 of the Inteim Order,"

In view of the majority order, appeal was allowed by way of remand for
conducting, inter-alia, verification on points (a) to (f) as detailed in para 20
of the order.

5.5 In view of the above, and following the Final Order No. 10233_

10234/2025 dated 08.04.2025 of the Hon'ble CESTAT, Ahmedabad, in the
appellant's own case, the present appeals are also remanded for
verification on points (a) to (f) as detailed in paragraph 2o of the said
order.
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(1) U/s Nayara Energr Ltd., p. O. Box No. 24,
Khambhalia P.O., Dist - Dev Bhumi Dwarka,
Gujarat - 3613O5,

(2) Shri Vipin Kumar Jain, Advocate
TLC Legal, Advocates, 1st Floor,
Nirmal Nariman point, Mumbai - 4OOO2|,

Copy to:

j.lTt,e Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs House, Jamnagar
3. The Deputy Commissioner of Customs, Customs Division, Jamnalar
4. Guard Fi1e.
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6. The appeals filed by the appellant are allowed by way of remand.


