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No.
C Passed by ARUN KUMAR

Hon’ble Additional Commissioner of Customs
Custom House, Mundra.

D Date of Order

12.06.2024

E Noticee/Party/
Importer/ Exporter

M/s. S.B.M. Healthcare (India) Private Limited,
12-H, Gopala Tower, Rajindra Place,
New Delhi-110008 (IEC: 0508004926)

F DIN No.

DIN- 20240671MO0000222B58
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This Order - in - Original is granted to the concerned free of charge.

2. e g =afFd 58 el ST ¥ 3ETSe & dl 98 AT Yo el Agaraeh 1982 & s 3 & @y
ufda @aAr Yo HfARTH 1962 T arT 128 A & Id Y9T HT- 1- A AR it # o gaw 7w gd

W 3T T ThdT -

Any person aggrieved by this Order - in - Original may file an appeal under Section 128 A of Customs
Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in quadruplicate in Form C. A. -1 to:

“THE COMMISSIONER OF CUSTOMS (APPEALS), MUNDRA
Having his office at 4th Floor, HUDCO building, Ishwar Bhuvan Road,

Navrangpura, Ahmedabad-380 009.”
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Appeal shall be filed within sixty days from the date of communication of this order.

4. 3%d I & W e Yo AJAATHA & T8 5- IUC & ehe of@m glar =@iiee iR s @y

RArfaf@a 31927 Holvel f&am STe-

Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must accompanied by —

(i) 3oFa 3dre HT TH gfa 3R

A copy of the appeal, and

(i) 39 A T Tg Yid 3HUaT HIS 3T Y o W ITGA-1 & ITER e Yoh ARATAIH-1870 & #Ag

ﬁo-eﬁﬁ%ﬂﬁHS/-mww%ﬁﬁwmumﬂ@Waﬁv|

This copy of the order or any other copy of this order, which must bear a Court Fee Stamp of Rs. 5/-

(Rupees Five only) as prescribed under Schedule - I, Item 6 of the Court Fees Act, 1870.
5. 3diel JA9=T & | gYfe/ SATST/ US| STHNT TG & $[ITcllel T JHOT Holdel T S =ifgd |
Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal memo.

6. 3ol GEIT I THY, AT Yoo (3der) 77,1982 3R e Yo ifAfATa, 1962 & 37 @l grawm=ii &

ded gt ATHAT T 9Tl fRIT ST Anfew |

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the Customs Act,

1962 should be adhered to in all respects.

7. 39 3MMC & A%y N & STeT Yoo AT Yoo 3R S[AT fdare 7 g1, 3r¥ar gvs #, Sigl haol SHAw faarg &

g, Commissioner (A) & HH&T HIT Yoh HT 7.5% Il HLAT g

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of the duty demanded

where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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BRIEF FACT OF THE CASE: -

M/s. 8. B. M. Healthcare (India) Private Limited, 12-H, Gopala
Tower, Rajindra Place, New Delhi-110008 (IEC: 0508004926) (hereinafter
referred to as “the importer” for sake of brevity) having its registered office
at 12-H, Gopala Tower, Rajindra Place, New Delhi-1 10008, filed the Bill of
Entry No. 9280568 dated 18.12.2023 for import of Philips Gemini GXI,

and Used}, having declared assessable value of Rs. 39,05,766.53/- from

2. On the basis of Intelligence gathered by the officers of CIU, Mundra,
the cargo covered under the said Bill of Entry No. 9280568 dated
18.12.2023 filed by the importer through their CHA M/s. New Link
Overseas wherein they have declared the goods as ‘1. Philips Gemini GXL

16 Slice Pet CT (Old and Used) 2. IABP CS100 and Accessories (Old and

3. Empanelled Chartered Engineer Shri Varun Chandok has submitted
their inspection cum valuation report vide their letter F. No. vC/ CFs/
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Sr |DESCRIP TION old & u Approx|Extent |Expe QtyInvoi| Sugges| Rat ICost o Estim|Total of]
No | sed and make/modelf year of] of Rec [cted {set{ce V|tive Esle of IF Reco| ated colun,
8r.No./COO as declare manuf onditio|resid| /No|alue timate | Dep|nditio Depre|ns {16+
d in invoice Jook apear(acture Ining if [ual 1i| ./ {USD|dFORB v| . % ing (U] ciate 11} FO
ance (medicle Equipme|as per | any | fe Init.[) FO|alue in 8D} if {d FO |B value

nt's) look/s ) B |yearof any |B Val{in USD
pec.pla manuf ue in
te acture USb
tinclud
ing all
access
ories} {
UsSD}
1) {2) (3} W el @ (el 10) | (11) | {12)
PET/CET scanner Medic
al Equipment, Make:-P More
HILIPS Model/T than
ype: Gemini GXL 16 Sliclagos (a 8 yea
e Slimost a 15 (s

. No.4116 Madein Il the p(Yes Cle ubjec
1 JUSA with standard acee |arts mel aned, eft to Pl 1 13050{250000{70%] 1000 {75000 76000
ssories like Gantry (2), P ntiony| tc |roper

atient Table, Mech Rack ear 200 main
Assy, Pet CT rack Assy 6) tence
Computer Moniter (3), U }




PRy T SRR o e WA B

P
Pl

PS, Key Boards, Power S
upply, Unit Cable ote,
More
than
IABP (Inta-aortic ballon 8 yea
pump} (Medical Equipm Yes Cle] ™ {s
ent] Make: DATASCOPE ubjec '
2 Model/Type:CS100 S 2005 anfd, “ltiop! 1 {4000] 13000 |70%{ 300 38001 4200
r. No. SAO 4730-L5 © lroper
Made in USA main
tence
}
TOTAL (FOB VALUE) 80200/-

3.1 On going through the said report(s) submitted by the empanelled
Chartered Engineer Shri Varun Chandok, it appears that the importer has
mis-declared the description as well as value of the goods and also mis-
classified the same under CTH 90189099 instead of CTH: 9022 1200.

4 . Statement of Shri Pranjal Sharma, Vice president of the importer
company M/s. S B M Healthcare (India) Pvt Ltd was recorded on
25.01.2024, wherein, they have stated that their company has purchased
the goods on High Sea Sale Basis and i

28.12.2023, wherein, the €xamination of the goods was done and the

detailed verification of the Customs Tariff, they realized their mistake and
accepted that the goods covered under Bill of Entry declared as CT Scan
Machine and is rightly classifiable under CTH 90221200. They have also

stated that their company don’t want any show cause notice and personal
hearing in the matter.

S. It appears that, the importer has imported the goods covered under
Bill of Entry No.9280568 dated 18.12.2023 valued at Rs. 39,05,766.53/-
{Declared Assessable Value} by way of mis-declaration of description,
misclassification, DGFT violation and under valuation of the goods.
Therefore, the goods covered under Bill of Entry No. 9280568 dated
18.12.2023 are liable for confiscation under section 111{d) and 111{m) of
the Customs Act, 1962. Accordingly, as per the provisions of the Section

110 of the Customs Act, 1962, the same goods were seized vide seizure
memo dated 15.01.2024.

6. Whereas, thereafter the case file was transferred to the SIIB Section,
vide letter dated 13.03.2024 for further necessary action. In




goods. Accordingly, it appears that, the importer has mis-declared the
description, quantity and value of the impugned goods therefore, the same
appears to be liable for confiscation under Section 111(d} and 111(m) of
the Customs Act, 1962.

7. The Charted engineer vide its report dated 01.01.2024 has reported
that year of manufacture of CT scanner & IABP CS100 and accessories are
2006 & 2005 respectively. However, the importer has declared the year of
manufacture of the CT Scanner covered under the aforementioned Bill of
Entry as 2017, Further, declared valye of the goods is lesser than the
value calculated by the Chartered Engineer.

8. Further, this office vide e~-mail dated 09.05.2024 sought clarification
regarding correct calculation of assessable value to SIIB, Mundra. In this
regard the SIIB, Mundra informed vide e-mail dated 10.05.2024 that they
have identified and corrected a mistake in the calculations. The error
occurred as the valuation done by CE mentions the value of the Goods in
FOB. Upon revisiting the data and recalculating, they have rectified the
discrepancy. The updated figure are now reflected accurately in the
calculation as per rule 10 of CVR, 2007 are as under: -

CIF value = FOB valye + Freight Charges (20% of FOB) +Insurance
(1.125% of FOB)

= 80200 USD + 16040 USD + 902.25 USD = 9714225
USD

CIF value {in Rs.} = 97142925 x 84.3 {exchange rate] =
81,89,091.68/.

S. Classification of Goods Imported:

9.1  The classification of the CT (Computed Tomography} Machine as

9018 INSTRUMENTS AND APPLIANCES USED IN MEDICAL,

SURGICAL, DENTAL OR VETERINARY SCIENCES,
INCLUDING SCIENTIGRAPHIC APPARATUS, OTHER
ELECTROMEDICAL APPARATUS AND SIGHT-TESTING
INSTRUMENTS

Electro-diagnostic apparatus (including apparatus for functional
exploratory  examinations o for  checking physiological
parameters):




App:aratus based on the use of X-rays, whether or not for medical,
surgical, dental or veterinary uses, including radiography or
radiotherapy apparatus:

9022 12 00 -- Computed tomography apparatus u 10% -

instead of CTH: 90292 1200. Accordingly, the same is liable for confiscation
under Section 111 {m) of the Customs Act, 1962,

The ftitles of Sections, Chapters and sub-Chapters are provided for
ease of reference only; Jor legal purposes, classification shall be
determined according to the terms of the headings and any relative
Section or Chapter Notes and, provided such headings or Notes do not
otherwise require, according to the Jollowing provisions fthat is, GIRs 2
to 6]

Therefore, it appears that the importer has wrongly classified the
Goods i.e. Philips Gemini GXL 16 Slice Pet CT (1 Set) (Old and used} under
CTH 90189099 and Goods i.e. CT scanner is rightly classifiable under the
CTH 90221200

10. In view of above it is appeared that the importer has mis-declared
the description, quantity and value of the goods imported by them has
been presented before the department, thus making the impugned goods
liable for confiscation under Section 111(d) and 111{m) of the Customs
Act, 1962. As the goods liable for confiscation under Section 11 1{d} and
111{(m) of Customs Act, 1962, the importer appears to be liable for penal
action under Section 117 of the Customs Act, 1962, Further, the value of

report submitted by the CE, as per Rule 9 of the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007 ie. Residual
Method’. Also, the Bill of Entry is Hable to be re-assessed, accordingly,
urnder section 17(4) of the Customs Act, 1962.

11. LEGAL PROVISIONS APPLICABLE IN THE CASE: Following
provisions of law are applicable in the present case:

SECTION 46(4) OF THE CUSTOMS ACT, 1962:




entry and shall, in Support of such declaration, produce to the proper

gﬁ‘icer the invoice, if any, and such other documents relating to the
imported goods as may be prescribed.

SECTION 111 OF THE CUSTOMS ACT, 1962: CONFISCATION OF

IMPROFERLY IMPORTED GOODS ETC.

The following goods brought from the place outside India shail be liable
o confiscation:

{d} any goods which are imported or attempted to be
imported or are brought within the Indian customs waters for
the purpose of being imported, contrary to any prohibition
imposed by or under this Act or any other law for the time being
in force;

(m}  [any goods which do not correspond in respect of value or
in any other particular] with the entry made under this Act or in
the case of baggage with the declaration made under section 77
fin respect thereof or in the case of goods under transhipment,

SECTION 112 OF THE CUSTOMS ACT, 1962: Penalty for improper
importation of goods, etc. - Any person, -

{a} who, in relation to any goods, does or omits to do any act which act
or omission would render such goods liable to confiscation under
section 111, or abets the doing or omission of such an act, or

i. in the case of goods in respect of which any prohibition is in Jorce
il. in the case of dutiable goods, other than prohibited goods,
subject to the provisions af section 114A, to g penalty not
exceeding ten per cent. of the duty sought to be evaded or
fe thousand rupees, whichever is higher;

12. In view of the above it appears that:

(i) The classification of the impugned goods under CTH
90189099 imported vide Bill of Entry No. 9280568 dated
18.12.2023 is Hable to be rejected and the same is liable to be
reclassified under CTH 9022 1200 of Customs Tariff Act, 1975.

(ii) The value of the imported goods covered under Bill of
Entry No. 9280568 dated 18.12.2023 is on lower side and
thus the declared value of Rs. 39,05,766.53/~ is liable to be
rejected under Rule 12 of the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007 read




with Section 14 of the Customs Act, 1962 and same is Hable to
be re-determined under Rule 9 of the Customs Valuation
{Determination of Value of Imported Goods) Rules, 2007 as Rs.
81,89,092/. read with Section 14 of the Customs Act, 1962.

(iii) The goods imported vide Bill of Entry No.9280568 dated
18.12.2023 having assessable value of Rs. 81,89,092/ -
{Rupees Eighty-One Lakhs Eighty-Nine Thousand and Ninety-
‘Two Only) are liable for confiscation under Section 11 1{d) and
111(m) of the Customs Act, 1962,

fiv) The Bill of Entry is liable to be Te-assessed accordingly
under Section 17 (4) of the Customs Act, 1962,

(v} the importer M /s. 8. B. M. Healthcare (India} Private
Limited (IEC: 03508004926) is liable for pbenal action under
Section 112 of the Customs Act, 1962.

WAIVER OF PERSONAL HEARING AND SCN
e s SUNAL HEARING AND SCH

13. The importer vide their letter dated 02.05.2024 has requested for
waiver of SCN and PH, Importer vide above referred letter has agreed to
pay the fine and penalty as imposed by the authorities and also requested
o Re-export the said cargo to their supplier.

DISCUSSION AND FINDINGS
=P ORUN END FINDINGS

14. I have carefully gone through the facts of the case and records &
evidences submitted before me and I note importer vide letter dated

the documentary evidence available on records. I find that following main
issue are involved in the subject matter, which are required to be decided-

(i) Whether the classification of the impugned goods under
CTH 90189099 imported vide Bill of Entry No. 9280568 dated
18.12,2023 is liable to be rejected and the same is liable to be
reclassified under CTH 90221200 of Customs Tariff Act, 1975,

{Determination of Value of Imported Goods) Rules, 2007 as Rs.
81,89,092/- read with Section 14 of the Customs Act, 1962.

(iii) Whether the goods imported vide Bill of Entry
No0.9280568 dated 18.12.2023 having assessable value of Rs.




81,89,092/- (Rupees Eighty-One Lakhs Eighty-Nine Thousand
and Ninety-Two Onlyj are Hable for confiscation under Section
111{d) and 11 1{my} of the Customs Act, 1962,

{iv) Whether the Bill of Entry is liable to be re-assessed
accordingly under Section 17(4) of the Customs Act, 1962,

{v) Whether the importer M/s. S. B. M. Healthcare (India)
Private Limited (IEC: 0508004926) is liable for penal action
under Section 112 of the Customns Act, 1962.

14.1 1 find that M/s. S. B. M. Healthcare {(India) Private Limited, 12-H,
Gopala Tower, Rajindra Place, New Dethi-110008 (IEC: 0508004926)
(hereinafter referred to as “the importer” for sake of brevity) having its
registered office at 12-H, Gopala Tower, Rajindra Place, New Delhi-1 10008,
filed the Bill of Entry No. 9280568 dated 18.12.2023 for import of Philips
Gemini GXL 16 Slice Pet CT (OId and Used} and IABP CS100 and
Accessories {Old and Used » having declared assessable value of Rs.
39,05,7 66.53/- from Canada at APSEZ, Mundra.

14.2 1find that CIU, Mundra, hold the cargo covered under the said Bill of
Entry No. 9280568 dated 18.12.2023 for detailed examination.
Examination of the goods covered under said BE was carried out by the
officer of CIU, Custom House Mundra along with empanelled Chartered

whereas the importer has declared the value of the imported goods Rs.
39,05,766.53 /-

14.3 I find from the report(s) submitted by the empanelled Chartered
Engineer Shri Varun Chandok, that the importer has mis-declared the

i4.4 I find that the importer has declared and classified the said goods i.e.
(i} Philips Gemini GXL 16 Slice Pet CT (1 Set) (Old and Used) and (ii) IABP
CS3100 and Accessories (1 Set} (Old and Used) under CTH- 90189099,
However, as per Section XVII, under Chapter 90 of Custom Tariff Act,
1975, Goods i.e. CT scanner is rightly classified under the CTH 90221200.
Therefore, it appeared that the importer has wrongly classified the Goods
i.e. Philips Gemini GXL 16 Slice Pet CT (1 Set) (Old and used) under CTH
90189099 instead of CTH: 9022 1200.

14.5 Further I find that the policy condition for import of goods falling




vide their letter Ref. No. AERB/RSD/MDX/ Service Agencies-RR/2015
dated 18.09.2015 has clarified vide condition No. 2(iii) regarding import of
pre-owned medical diagnostic X-ray equipment, which is reproduced

Therefore, the same is liable for confiscation under Section 111 (d) of the
Customs Act, 1962, Further, the importer has mis-declared the description
as well as value of the goods and also mis-classified the same under CTH
90189099 instead of CTY: 20221200. Accordingly, the same is Hable for
confiscation under Section 111 {m) of the Customs Act, 1962.

16. I find that the value of the impugned goods covered under Bill of
Entry No. 9280568 dated 18.12.2023 is on a lower side and thus the
declared value is required to be rejected under Rule 12 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007 read

CE, as per Rule 9 of the Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007 i.e. ‘Residual Method’. Also, the Bill of Entry
is liable to be re-assessed, accordingly, under section 17(4) of the Customs
Act, 1962,

17. I find that the goods were found mis-declared in terms of
description, valuation and classification, the assessable Value declared by

section 111(d} &111{m)} of the Customs Act, 1962 and is, therefore, also
liable for penalty under section 112 (a){i} of the Customs Act, 1962.

18. 1 find that the importer while filing the impugned Bill of Entry has
subscribed to a declaration regarding correctness of the contents of Bill of




declaration and authenticity of the documents supporting such
declaration. In the Instant case, the irnporter failed to discharge the
statuary obligation cast upon him and made wrong declaration about the
description & CTH of imported goods.

19.  Section 125 of the Customs Act, 1962 are attracted for redeeming
the confiscated goods on payment of redemption fine. The importer has
requested for re-export of the goads. I find it appropriate to allow re-export
of the subject goods subject to redemption under section 125 of the
Customs Act, 1962, As per settled legal position, for ascertaining
appropriate quantum of redemption fine, margin of profit is required to be

considered, Having held that goods can be redeemed on payment of

margin of profit, Further, the importer is bound to incur expenditure on
arranging re-export of the goods. In such circumstances I am of the
opinion that a lenient view may be taken while imposing redemption fine.
Accordingly, considering facts and circumstances of the case the quantum
of redemption fine is required to be ascertained.

20. In view of foregoing discussion and findings, I pass the following
order.

ORDER

L. I reject the classification 90189099 of the impugned goods under
imported vide Bill of Entry No. 9280568 dated 18.12.2023 and order
to reclassify same under CTH 90221200 of Customs Tariff Act, 1975,

ii. I reject the declared valye Rs. 39,05,766.53/- of the imported goods
covered under Bill of Entry No. 9280568 dated 18.12.2023 under
Rule 12 of the Customs Valuation (Determination of Value of
Imported Goods) Rules, 2007 read with Section 14 of the Customs
Act, 1962.

ii. I order to re-determine the value of the imported goods as Rs,
81,89,092/- under Rule 9 of the Customs Valuation (Determination
of Value of Imported Goods} Rules, 2007 read with Section 14 of the
Customs Act, 1962 and also order to re-assess the subject bill of
entry accordingly under Section 17(4) of the Customs Act, 1962.

v. I order to confiscate the goods imported vide Bill of Entry No.
9280568 dated 18.12.2023 having assessable valye of Rs.
81,89,092/- (Rupees Eighty-One Lakhs Eighty-Nine Thousand and
Ninety-Two Only} under Section 111{d) and 111(m) of the Customs
Act, 1962. However, I give an option to the importer to redeem the
confiscated goods on payment of Redemption Fine Rs.7,00,000/ -(Rs.
Seven Lakh Only) in lieu of confiscation under section 125 of the
Customs Act 1962 for re-export purpose.




v. I impose a penalty of Rs.l,S0,000/-(Rs. One lakh Fifty Thousand
Only) upon the importer M/s. S. B. M. Healthcare (India) Private
Limited under section 112(a) (i) of the Customs Act, 1962,

under provisions of the Customs Act, 1962 and rules/regulations
framed thereunder or any other law for the time being in force in the
Republic of India.

4.

(ARUN KUMAR)
ADDITIONAL COMMISSIONER (IMPORT)
CUSTOMS HOUSE, MUNDRA

F. No. CUS/APR/ MISC/5213/2024-Gr 5-6 12-06-2024
To,

M/s. 8. B. M. Healthcare {India) Private Limited,
12-H, Gopala Tower, Rajindra Place,
New Delhi-110008

Copy to: - For information and necessary action, if any

(1) The Deputy/Assistant Commissioner (RRA), Custom House, Mundra
(2) The Deputy/Assistant Commissioner (TRC), Custom House, Mundra
(3) The Deputy/Assistant Commissioner (EDI), Custom House, Mundra
(4) Guard File.






