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ORDER. IN-APPEAL ISSUED

ON:

to.o7.2025

3'fiCrs.df 6'I qFI q TTdTNAME

AND ADDRESS OF THE

APPELLANT:

(1) Shri Asif Rafik Ta-lu,

Proprietor of M/ s. Sapna Saree Centre,

Soda Street, Otd Cloth Market,

Upleta-360490, District- Rajkot.
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T6 s{I uF TTC tr6

frqT{ftr rsozEir unl 12e S S (it(qtr.ffiE
qrc-d & sq+r fr olt qR'ffr r{re{r fr vq+ 6 sn6-d r-6qu orm d d rs 3{rt{r qff crR
a1 drfi-<a t g e-fr+ b ei-er orw sfuElrrfr rfoe 1vrt6< €rfrtrfl fff, dzrmq, 6r"rw ftwr1
dq-{ qrf, T$ ffi al g-{ff&rq qr+{r rrqd o.t Fst ?.
Under Section 129 DD(1)ofthe Customs Act, 1962 (as amended), in respect ofthe following
categories of cases, any person aggrieved by this order can prefel a Revision Application to

The Additional Secretary/Joint Secretary (Revision Applicaticn), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

/Order relating to

FTI TIIcI.

any goods exported

qRT gTrna qf6;I Srfl rIqI rtirdl e{FI rrt ;r rrg rrro
qr tsq rl<rdr R{r;r rl.{ B-dlt qr+ & ftq ortRrd qrd aort q qri Tl-{ rII ifir rr; q l1rr{ q{ gfrrt
rr( uro +t qrfl d .rtfln qm * ofr d.
any goods loaded in a conveyance for importation into India, but ,vhich are not unloaded at
their place of destination in India or so much of the quantity of sr-Lch goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

TI'IT

Sqrg_@
3r{rq,ft.

,1962 Stunq x d2fl d-f( {F.

g-{fiefur q?{ Tirrd crFrI c-<Idtrl;Tr IT qTiI

a1 qrgrft Gfrc a-fl +' qrq ffifud srrrqrd dan d+ qrBs :

The revision application should be in such form and shall be ve:-ified in such manner as

may be specified in the relevant rules and should be accompanierl by :

6qe,razo +r+qCt@i5 s{tfi-{ ftqfftd f6"S rrq oFlsrt {s 4

ffi q-o cfr fr q-{rs +S a1 qrqrsq Ew E+-e rrn dqT qGs.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only n one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

{rEGi srdrdr srt {d @rr al 4 fu-d
4 copies of the Order-in-Original, in addition to relevant documents, if any

4

&ful AIIR rrffrFqn' 1962 (gsfi itrffirdtS-frTfkil
rrrq r$-{, otc,qrs,rd Bi-c ffiu c-d +. fi{ +. or$-c ofidr fr C r;. zooT-1svg d d vnlvr
1r. rooo/-(Fqg gfi'EER rrE{ ), #rr f cr-rr6r d, * sq fr-c urror;r } rqrFrfi irff{ fl.sm.o
a1 d cfrqi. vfr gcq", qirn rrq drTsr, erffqr rrfl (g at uRr Bfu,Frrg grr.e{rcq qr irs$ 6'c
d * tS ats + Fc fr F. 2ool- srtc qE \'€ vrq t s{ftr+. d a} drff } 6c C q. rooo/ -

The duplicate copy of the T.R.6 challan evidencing payment cf Rs.20O/- (Rupees two
Hundred only) or Rs.1,O00/- (Rupees one thousand only) as th,: case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous [tems being the fee

prescribed in the Customs Acl, 1962 {as amended) tng a R:vision Application. If the

ri

4

--...','?,,.'
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This copy is granted free of cost for the private use of the person to whom it is issued.

qr{iI

(b)

Fr)

(c) Pajrment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

d-{rq rlg

(q)

Frl

4 copies of the Application for Revision.



amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.10O0/-.

4

*crgtr, $-dq vor( {o. E t-sr 6{ er$ftq
erflornr, qDrff Afq fr-d'

qqfr qB(, {6qrfr llfi, ftoe Fl-<q-firT{ W,
3ftllTdT, 3l6EKI6lI{-3 800 1 6

2"d Fioor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 frcrgtr itfqftqc, Ls62 d unr 1 2e g (6) +' G{rft{, Scrg-cff rrfrrf{qq, 1 e62 ih1 vxr 12e
g (1) +. r{rft{ srffq }. rnq ffiBd T@ {i(g Ai qTBc-

I Under Section 129 A 16) ofthe Customs Acl, 1962 an appeal under Section 129 A (1) ofthe

I Customs Act, 1962 shalt be accompanied by a fee of-
(s.) qfi-f, i qi{fud qrrr& fr s-di ftES Sqr$+. qftart grtr qirn rrqr {@' ofu qrq aqr cqrqr

rrqr ds of ro-q qYq mr€r Fqg qr TflS 6c d d q-6 Eflr Fqq.

(")

(q} grftd t trqfud qrtr+ + sdi ffi ffcr{-tr stftror0 Er{r qirfl rrtfi {ffi.31k qrq ilq] s.nqr
rrqr Ts a1 roq frE Trcs F.uq t fu d tfu-q T'qt TEr€ ercs * srlqE q d d; qiq IrsR
Fqg

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(Tr} o{dt(fr sqfu{clq'A C q6ifrrS Srrr{fco' omrolff arr qirfi rrqT E.tr.ifu qrq aqr f,rrrqr

* ds *1 r-q qqrq rnce F-r{g Q rrRr6 d d; as 6qr{ Fqq.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(E {s rrrtsr b f{E< rrfufisr * qlqi, qii rTq {-€r } rov. oro ori qr, sdi {6 qr Vtr lFi iB f+qrETE, Ets b r oy.
r<r s,€ qt, sdr +-{d rs ft-qta i ?, orffo rsr qrq,Tr 

r

(d)

6

An appeal against this order shall lie before the Tribunal on pa),rnent of 107o of the duty demanded where duty or
duty and penalty are in dispute, or penalty, wherc penalty alone is in dispute.

qr{r 12e (g} & .]rmrfd od-e qrffrf{ur }'scH Errr gdE- .r{ra<q c-+
+6 rne{r }. fds qr rrvftd 01 CUrr+ & fuq cr ffi 3r< ndu-+ * 6u *
(g) o{fl-6 qr sr+fi qrr tnl rsrr+{ }. fAC Erw o{rt{{ + srq nq} dlq d
El+ ilR\.

61tstkr (F)
rrq3{ff'f,:-ofqtfl
irT {ifr'fi {ios

Under section I29 (a) oi lhe said Act, every application made bciorc the Appellate Tribunal

(a) in an appcal for grant of stay or for rectiiication of mistakc or for any other purpose; or

(b) for restoration of an appeal or an appiication shall be accompanied by a fee of five Hundred rupees
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In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before thc Customs, Excise and Service Tax Appellate Tribunal at the following
address:

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

3l

t
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c-d rt. z & s{eft{ qfud qrcd & s{qrEr orq c-lsd * stri{I C qfr s.tg qR sq s{re{r C a{rFd

c'6{q E-{il d d a ffqr{-tr +rfuftqc Le62 fi tflirr 12e g (ll +' s{fin trid fr.q.-e fr
ffqr{m-, ardlq ueTa go. oi=r tsr e-{ o{ftfl irRffi-{q }'sqa FrqftRtrd qi q+ sfto or
H-{.* t

where the amount of duty and inlerest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

I
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The present appeal has been filed by Shri Asif Rafik Talu (hereinafter

referred to as the Appellant), Proprietor of M/s Sapna Saree rlentre, Soda street,

OId cloth market, Upleta-36o490, in terms of Section 128 of the Customs Act,

1962, challenging the Order-in-Original No. 2l /Additional Commissioner

12023-24 dated 2O.O2.2O24 (hereinafter referred to as 'th,: impugned orderJ

passed by the Additional Commissioner, Customs (Preventive), Jamnagar

(hereinafter referred to as the 'adjudicating authority).

2. Facts of the case, in brief, are that the Hon'ble CIDSTAT, Ahmedabad

vide Order No. A/11322-1132812022 dated 31.10.2O22 it the matter of M/s.

Sapna Saree Centre, Upleta has set aside the Order-in-Appeal-JMN-CUSTM-

000-APP-74-8O-19-20 dated 30.05.2O19 passed by the Comroissioner (Appeals),

Ahmedabad and remanded the matter back to the adjudicating authority wrth

direction to pass a fresh order after a-llowing the cross t:xamination of the

witnesses

2.L Brief facts of the case are that, intelligence rece Lved by the Officers

of HQ, Preventive, Customs (P), Jamnagar indicated that M/s Sapna Sari Centre,

located near Reliance Petrol Pump, Upleta-Dhoraji Highwrry, Upleta, District

Rajkot, was involved in smuggling substantial quantities of imported worn

clothing and garments. The import of such goods, classified under Chapter

Heading 63090000 of the Customs Tariff Act, 1975, is restricted under DGFT

Notification No. 7 /2OOa-O9 dated 27.1O.2OO4, read with para2.l7 of the Foreign

Trade Policy, and requires a valid import license or authorizration. Acting upon

this intelligence, the officers conducted a search on 09.12.2076 at the godown

premises of M/s Sapna Sari Centre, owned by the Appellant. During the search,

worn clothing stacked in bales was found, many of which bore foreign labels and

were visibly imported. The search, conducted under Panchnama dated

09 I 10.12.2016, revealed that the goods comprised uncut used garments, cut

garments, and wipers/cotton rags. Shri Riyaz Rafik Talu, brother of the

Appellant, present at the time of search, conflrmed that the business belonged

to his brother and that the premises were used jointly by M/s, Sapna Sari Centre

and M/s Noble Traders, for which the Appellant also held power of attorney. No

documents supporting iegal importation were produced, and hence, worn

clothing and wipers/cotton rags weighing 6,03,897 kgs rvere detained and

handed over under Supratnama dated 09/ 1O.12.2016.

2.2 In a statement recorded under Section 1O8 of the Cusitoms Act, 1962 on

19.12.2016, the Appellant admitted that the firm dealt in old clothing and

'd\
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purchased goods from Jamnagar, Gandhidham, Ahmedabad, Rajkot, and

Upleta. He further stated that the goods bore foreign labels and acknowledged

that old, uncut clothing could be used for wearing, while mutilated goods had

cuts of about 4 inches, and wipers were pieces of cloth. He admitted knowing

that goods falling under Chapter Headings 63O9 and 6310 are restricted under

the Exim Policy. He submitted some documents relating to the purchase and

sale of goods, but scrutiny revealed that 68805 kgs of uncut old clothing and

108450 kgs of wipers had no supporting Bills of Entry or import-related

documentation. Verification carried out on 06.01.2017 confirmed that the goods

were of foreign origin and were identifiable by their foreign markings. The

appellant bifurcated goods belonging to both M/s Sapna Sari Centre and M/s

Noble Traders and provided their valuation but could not produce legal purchase

documents for lhe 7 ,77 ,255 kgs of goods valued at t60,96,780/ -. Consequently,

these goods were seized under Section 110 of the Customs Act, 1962 under the

belief that they had been smuggied into India without payment of duty or proper

authorization. The seized goods were handed over under Supratnama dated

06.0l.2017, with details listed in Annexure A and B of the Panchnama.

2.3 Further investigation revealed that M/s Sapna Sari Centre had procured

the goods from local markets. A statement from Shri Mahamadali Nurmamad

Haji Meman, proprietor of M/s New Kamal, Rajkot, recorded on 30.05'2017,

confirmed the sale of old clothing and mix mutilated wipers to M/s Sapna Sari

Centre. He admitted he had never imported such goods, and his invoices did not

mention import status, Bills of Entry, or duty payment. He clarified that his firm

had sold only cut old clothing, not uncut or wearable items' A subsequent

statement from the Appellant recorded on 17.05.2017 confirmed that he had no

additional Bills of Entry to produce and that the goods in question were sourced

from the local market without any documentation indicating duty paJrment or

legal import. Based on these findings, it was concluded that the goods had been

smuggled into India in contravention of import regulations, justifiling their

seizure and further legal proceedings under the Customs Act, 1962.

2.4 A reference was made to the Directorate General of Foreign Trade

regarding this case, the seizure of the said goods and also seeking clarification

on the release of the said goods considering the restrictions imposed on their

import. The Directorate General of Foreign Trade, New Delhi vide letter F. No.

O I I 89 / 21 4 I OO2 I AM-O2 / PC-2[A] /Vol- 1 dated 26.05.20 I 7 replied as under:

"....it is informed that the import of "Worn Clothing \& others and Worn articles"

are "restricted" under 63090000 for import. No authorization had been given for

import of these items by DGFT. Hence these were unauthorized imports.

Page 5 of 15
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It was therefore requested that customs [Prev.] may take appropriate action

under Customs Act."

2.5 The Investigation into the matter culminated inl.o issuance of Show

cause Notice No. VIII/ 10-142/Jc/o&A/2ot7 dated 07.06.2017 to the Appellant

calling him as to why:

(i) the imported worn clothing falling under chapter Headir,g 6309 of the crA,
weighing 68805 kgs valued at Rs. 52,29,180/- and the imported wipers/ cotton

rags falling under Chapter Heading 63 lO1O2O of the CTA, weighing 10g45O kgs

valued at Rs. 8,67,600/- [(totally weighing |T72SS kgs value<l at Rs. 60,96,780/-

seized from the godown of M/s. Sapna Saree Centre, Upleta should not be

confiscated under section 111 (d) of the Customs Act, 1962;

(ii) Penalty should not be imposed upon Shri Asif Rafik rahr, proprietor of M/s
Sapna Saree Centre, Upleta under Section 112(a) and Section 112(b) of the

Customs Act, 1962.

2.6 During the first round of litigation matter was :tdjudicated vide the

Order-in-Original No. 17 /Joint Commissione r /2OlZ -18 Cated 30.01.2018/

26.O2.2018 issued by the Joint Commissioner, Customs (prev) , Jamnagar which

was upheld vide Order,in-Appeal No.'Order-in-Appeal-JMN-CUSTMO0O-APP-

74-8O-),9-2O dated 3O.05.2019'and in subsequent litigation -he Hon'ble CESTAT

vide its common Order No. A/11322-11328/2022 dated il1.lO.2O22 has set

aside the Impugned Order-in-Appeal-JMN-CUSTM-OOOApp,74-80- t9-20 dated

30.05.2019 passed by the Commissioner (Appeals), Ahmedabad and remanded

the matter back to the adjudicating authority with direction 1.o pass a fresh order

after allowing the cross examination of the witnesses.

2.7 The Appellant, initially, vide their reply datei t4lO8/2OtZ has

requested for cross examination of Panch witnesses as wr:ll as other persons

including officers of the department. However, during the rr:mand proceedings,

the Appellant through their Advocate Shri Amal Dave,s l,_.tter no. NIL dated

26.1O.2023 and dated O1.1t.2023 submitted that they wish to Cross

Examination only two Panch witnesses in connection with the panchnama

Proceedings of 9/10.12.2016 and they did not want to cross examine other

persons. Accordingly, the Cross Examination of both the panchas (1) Shri

Mustakbhai Yunusbhai sharif and (2) shri Lakhmanbhai }ianjibhai panera by

shri Amal dave Advocate and Shri Sudhanshu Bissa on behalfofthe Appellant,

was conducted on OS / O L /2024. During the Cross Examination, Shri

Mustakbhai Yunusbhai Sharif and shri Lakhmanbhai Kanjitrhai panera interalia

stated that they were called for from petrol pump of Shri Lakhmanbhai panera

. Page 6 of 15
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in the morning at the time of commencement of Panchnama; that after signing

they left the place and came back upon calling at the time of completion of

Panchnama proceedings in the midnight of 1O.12.2O16. Shri Mustakbhai stated

that he attended a marriage in between peiiod and Shri Lakhmanbhai stated

that he was at his petrol pump in between time; that they were not present at

the time of stock taking and not witnessed weighment of goods on 09.12.2016;

that they did not see the goods and also labels of foreign make on it. Both of

them said that since it was governmental work they signed the documents. On

being asked Shri Mustakbhai stated that Shri Sarfaraz Abla, Shakil Ghanchi,

Sadiq Ghanchi, Javedbhai Patel, Rafikbhai Hakka, Mori Vasim Ibrahim and

Rajab Jiva Makwana were present at a place where he was attending marriage

ceremony.

2.8 The adjudicating authority after granting personal hearing and

considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the following order:

(i) He confiscated the seized foreign origin goods viz. worn clothing falling under

CTH 63090000, weighing 68805 kgs. valued at Rs.52,29,18O/- and imported

wipers/ cotton rags falling under CTH 63101020, weighing 108450 kgs valued

at Rs.8,67,600/-, totally weighing 177255 kgs. valued at Rs.60,96,780/- seized

from the godown premises of M/s. Sapna Saree Centre, Upleta under Section

11 1(d) of the Customs Act.

(ii) He offerred for redemption of the confiscated goods under Section 125(1) of

the Customs Act, 1962 upon pa1,rrnent of a fine of Rs.9,00,000/- which shall be

in addition to duties and charges payable under Section 125(2\ of the Customs

Act,l962.

(iii) He imposed penalty of Rs.6,OO,0O0/- on Shri Asif Rafik Talu, Proprietor of

M/s. Sapna Saree Centre, Soda Street, Old Cloth Market, Upleta, District-

Rajkot, under Section 112 (a) & Section 112(b) of the Customs Act, L962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under: -

o The impugned order passed by the Additional Commissioner is ex-facie

illegal, without jurisdiction, and unsustainable in law. The adjudicating

authority failed to consider the preliminary reply dated 28.08.2O17 and

e final submissions made by the appellant. Despite recording that the

Page 7 of 15
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panch witnesses had denied knowledge of the contentri of the panchnama

dated 09.12.2016, the adjudicating authority errorreously upheld its

legality. There was no evidence to suggest that the gr:ods seized were of

foreign origin or consisted of uncut old clothing or wipers. The authority

admitted that the bales were merely counted, and no d,:tailed examination

of the goods was conducted, yet it proceeded to cor: firm penalties and

conliscation. Legal purchase documents from local suppliers were ignored

without hndings. As the case involved a town seizure, the burden ofproof

lay with the Revenue, which faiied to establish smugglirrg. Hence, the order

deserves to be set aside in the interest ofjustice.

The adjudicating authority erred in para 22(11 and 2i>.12\ of the order by

relying on the panchnama merely because the panch witnesses had signed

it. It concluded that the panchas did not object to the proceedings during

the search, thereby accepting the validity of the panchn ama. However, this

finding is devoid of merit as both panch witnel;ses-Shri Mustak

Yunusbhai Sharif and Shri Lakhmanbhai Kanjibhai Panera--during

cross-examination dated 05.O7.2024, categorically stzLted that they were

not present during the search. One witness was attending a wedding, while

the other was unwell and had merely signed the docurnent at the request

of customs officials. They denied seeing any goods or fcreign brand labels

and confirmed that they were told their signatures were needed for

"government work. "

The mere signature of the panch witnesses on the panchnama does not

bestow legality or sanctity to the document. Once the depositions of the

panchas revea,l that they were unaware of the contents and not present

during the proceedings, the entire panchnama beconres unreliable. The

adjudicating authority erred in upholding its corre:tness despite the

absence of independent witnesses during the alleged s;earch and seizure.

When the panchas did not observe the stock-taking or opening of the

bales, the correctness of the recorded contents could not have been

presumed.

The authority wrongly held that the panchas should ha.re raised objections

during the drawing of the panchnama. The appellant submits that the case

is not against the panch witnesses but against the appellant, and the

panchas had no reason to object as they were unaware of the details. Their

signatures were obtained under the pretext of ofiicial lormalities. Once it

was established during cross-examination that the panchas were not

present during the search, there was no basis to expect objections from

age 8 of 15
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them at the time.

The appellant relies on the judgment in B.D. Goel v. Ebrahim Essa Sodha

[2014 (306) 8.L.T.337 (Bom.)], wherein the Hon'ble Bombay High Court

held that a panchnama cannot be relied upon when the cross-examination

of panchas contradicts its contents. Similarly, in Commissioner of C. Ex.

& S.T., Lucknow v. Anand Kumar alias Babu [2O15 (325) E.L.T. 609 (Tri.-

Del.)1, the Tribunal rejected the panchnama when the panch revealed that

he was not present during the alleged apprehension. In C.C.E.,

Ahmedabad-lll v. Baroda Rolling Works [2009 (238) E.L.T. 495 (Tri.-

Ahmd.)], it was held that panchnamas signed later by absent panchas

could not be relied upon. In Ashok Kumar v. Commissioner of Customs

[2003 (158) D.L.T. 441 (Tri.-Del.)], it was ruled that signatures on

documents without knowledge of contents do not establish a valid

panchnama. Similarly, in the present case, the panchas denied having

seen imported goods or foreign labels, and hence, no reliance can be placed

on the panchnama dated 09.12.2016.

The adjudicating authority also wrongly held in para 22131 and 22(41 t}:.at

the validity of the panchnama could not be questioned as family members

of the appellant were present. It was further stated that the appellant

himself was aware of the brands and types of goods. However, the

appellant had clearly stated in the reply dated 28.08.2017 and during the

statement that he was attending a marriage on the relevant day and was

not present during the search. He never admitted that the entire stock was

of imported uncut clothing. The authority itself noted that only bales were

counted and not opened. Without physical inspection and segregation of

garments with foreign labels, no conclusion could be drawn about the

goods being of imported nature or falling under restricted categories.

The investigating officers did not open and check each bale to examine the

nature of the goods. This fundamental lapse casts serious doubt on the

manner ofthe panchnama and seizure. The panch witnesses corroborated

this by testiffing that they did not observe any foreign labels or attend the

search. Despite this, the adjudicating authority relied on immateriai facts

such as the presence of family members and the appellant's

acknowledgment of the panchnama. Mere receipt of the panchnama does

not discharge the department's burden of proving serious charges of

smuggling. The department failed to conduct due diligence in veriflng the

nature of goods, and the authority's reliance on assumptions rather than

'll Page 9 of 15
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evidence has rendered the order lega-liy untenable.

The Adjudicating Authority erred in concluding that the panchnama dated

09.12.2016 was valid, merely because it was carriec. out by a different

group of officers and no objections were raised at that time. The appellant

reiterates that the core objection is that the panchas were not present

throughout the day, and there is no record confrrming that each bale was

opened and examined in their presence. The panchnama merely refers to

the number of bales without substantiating the nature or condition of the

goods inside. As held in several decisions-Badri Narayan Alloys (201S (8)

GSTL 79), Raika Ispat (2O16 (34O) ELT 598)-stock v,:rification based on

eye-estimation lacks evidentiary value. The bales were neither opened nor

the contents physically verified in a manner consistent with law. Hence,

the panchnama is unreliable and cannot support a finding of restricted or

imported goods.

The finding that the appellant cannot dispute the quarrtity of seized goods

since they admitted local procurement is misplaced. The appeilant has

always contended that the goods were locally purchas,:d from suppliers in

Gujarat, with supporting documents and purchase registers produced.

The Adjudicating Authority, however, ignored these materials and used

the appellant's admission of quantity as implied adm:.ssion of smuggling.

This is a misapplication of law and facts. When in'roices and supplier

confirmations are on record, the appellant's case ol' local procurement

cannot be disregarded. Discarding such evidenr:e without proper

reasoning renders the order unsustainable.

The entire show cause notice is premised on the absence of import

documents. However, the appellant never imported t.:re goods; they were

purchased locally. The suppliers have confirmed these transactions.

Therefore, the burden of proving the imported nature and smuggled

character of the goods lies on the department. In town seizures, the

department must discharge this burden, which it has failed to do.

Since the seizure occurred at the appellant's warehouse (i.e., outside

customs area), the presumption is that goods are duty-paid. The

Adjudicating Authority incorrectly placed the burden of proof on the

appellant to establish legal import. Additionally, the department's

assumption that the goods were covered under CTH 6309.63.10 and thus

restricted is unsupported. The invoices and purchas,: records submitted

by the appellant during the inquiry clearly show loca-l purchase and

accounting in books of accounts.

'/
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The settled legal position-A.K. Hamsa Mohideen (2OO4 (1711 EW 32Tl

and upheld in 2Ol2 (276) EIT 503 (Mad.), Sadbhavana (2003 (158) ELT

6521, and Ashok Premji Patel (2003 (157) ELT 568)-is that the burden of

proof in town seizure lies on the department. Mere non-production of

import bills does not establish smuggling

The Adjudicating Authority erred in rejecting the depositions of panch

witnesses who clearly stated under cross-examination that they were

absent during panchnama proceedings due to a marriage function. The

authority wrongly presumed the presence of panchas and faulted the

appellant for not cross-examining departmental officers. However, once

the department's own witnesses discredit the proceedings, further

corroboration is not necessary.

As per Section 9D ofthe Central Excise Act, read with Section 1388 ofthe

Customs Act, the Adjudicating Authority could have summoned

departmental officers for Examination-in-Chief but failed to do so. Instead,

it incorrectly treated the panchas' testimony as an afterthought, which is

contrary to the established legal standards. Thus, the panchnama stands

vitiated.

The appellant has purchase bills for the entire quantity of goods, including

the 181,695 kg seized. The goods are old and used clothing purchased

locally, and not imported in violation of any law. There is no evidence of

smuggling or non-payrnent of customs duty. Hence, invoking Section

111(d) is unjustified. The burden of proving that goods were of foreign

origin and smuggled has not been discharged by the department.

Section 112(a) imposes penalty only when an act or omission renders

goods liable to confiscation. In this case, the appellant neither imported

the goods nor committed any act that would attract Section 1 1 1 . Thus

penalty under Section 1 12(a) is unsustainable.

Penalty under Section 112(b) applies when the person knowingly deals

with goods liable for confiscation. The department has not demonstrated

that the appellant had knowledge or reason to believe that the goods were

smuggled. The show cause notice lacks such allegations. The Adjudicating

Authority failed to specify under which sub-clause of Section 112 the

appellant was penalized, making the penalty order legally untenable.

As held by the Honble Supreme Court in Hindustan Steel Ltd. (1978 ELT

Ji59), penalty should not be imposed unless the act was contumacious or

dishonest. There is no finding in this case that the appellant acted with

Page 11 of 15
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deliberate intent or malafide conduct. Therefore, bo1.h confiscation and

penalty are unjustified and deserve to be set aside.

o The Adjudicating Authority erred in invoking Secti,:n 125(2) to order

payrnent of duties and charges in addition to redemption fine. The show

cause notice neither proposed recovery of duties nor invoked Section

125(2). The authority exceeded its jurisdiction by introtlucing new grounds

in the adjudication order. This action is ultra vires, and the impugned

order is liable to be set aside on this ground alone

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 10.06.2025,

following the principles of natural justice wherein Shri Amal P. Dave and Shri

Sudhanshu Bissa, Advocate, appeared for the hearing and re-iterated the

submission made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case recorcts, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeal which are as fo llows:

(i) Whether the adjudicating authority, in the remand proceedings, correctly

appreciated the evidence adduced during cross-examination of the Panchas and

whether rts findings are sustainable in light of the cESTAT',s, specific directions.

(ii) Whether the department has successfully discharged itrr burden of proving

the alleged illegal import/smuggling of goods.

(iii) whether the confiscation of goods and imposition of penalties under Section

1 12(a) and (b) of the Customs Act, 1962, are justifred.

(iv) Whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order.

5.2 I find that the Hon'ble CESTAT, Ahmedabad, in its Final Order No.

A/11322-11328/2022 dated 31 .1O.2022, explicitly rem,ended the matter,

specifically directing the adjudicating authority to allow c::oss-examination of

witnesses and to decide the case afresh. This remand was based on the

observation that the department's case relied solely on the Panchnama and

statements of witnesses whose cross-examination was ,:rrcial. The cross-

13'
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examination of Panchas (Shri Mustakbhai Yunusbhai Sharif and Shri

Lakhmanbhai Kanjibhai Panera) on 05.01.2024 yielded critical information:

Both Panchas stated they were not present when the Panchnama was

drawn, and were elsewhere.

They admitted to signing the Panchnama only because they were asked to

do so by Customs Officers, without knowing its contents or the quantities

involved.

They denied seeing the seized goods physically.a

5.3 These depositions directly contradict the evidentiary value and

sanctity of the Panchnama. A Panchnama drawn in the absence of independent

witnesses, or where the witnesses have no knowledge of its contents, loses its

evidentiary value. The Hon'ble Bombay High Court in B'D. Goel vs Ebrahim Essa

Sodha [2014 (306) E.L.T. 337 (Bom.)] held that the assessee cannot be charged

with smuggling solely based on a Panchnama where cross-examination reveals

contradictions. Similarly, in Anand Kumar vs Commissioner of C. Ex. & S.T.,

Lucknow [2015 (325) E.L.T. 609 (Tri. - Del.)], it was held that if Panchas were

not present during the proceedings, no sanctity can be attributed to such

Panchnama.

5.4 The adjudicating authority, in the impugned order, dismisses these

critical depositions by merely stating they are "insufficient to prove that the

Panchnama proceeding was incorrect". This is a clear misappreciation of

evidence and a failure to adhere to the spirit of the CESTAT's remand order.

When the very foundation of the department's case (the Panchnama) is shaken

by the direct testimony of the Panchas themselves, the burden shifts back

squarely to the department to provide irrefutable evidence of illegal import. The

adjudicating authority cannot simply discard such crucial evidence.

5.5 In cases of seizure of goods outside the Customs area, the initial

burden is on the department to prove that the goods are smuggled/illegally

imported. Once a credible Panchnama is drawn, the burden may shift to the

Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign

labels" and were "uncut/unmutilated," which indicates imported nature.

However, the Appellants claimed to have purchased these goods locally and even

ded purchase bills. The department's bald assertion that these local

la
n
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purchase bills are "not in the nature of import documents. and therefore, the

invoices cannot be accepted" without providing any evidenr:e of their falsity or

contradiction, is insufficient. The Hon'ble Madras High Court in Commissioner

of Customs, Chennai Vs. A.K. Hamsa Mohideen L2OO4 ll7 ll D.L.T. 327 (Tn. '

Chennai)l held that if the department fails to produce an,r evidence to prove

smuggling, the order of confiscation and penalty cannot be sustained. Since the

Panchnama is discredited, and the department has not :rovided any other

concrete evidence (such as import documents, foreign suppliers, or intelligence

reports) to prove that these specific goods were illegally imported, it has failed to

discharge its burden of proof.

5.7 Confiscation under Section 11 1 and penalties under Section 112 of

the Customs Act, 7962 are contingent upon the goods being illegally imported or

smuggled. If the department fails to prove the fundamental allegation of illegal

import/smuggling, then the goods cannot be held liable fc,r confiscation, and

consequently, no penaities can be imposed.

5.8 Given the infirmities in the Panchnama and the tlepartment's failure

to independently prove the imported or smuggled nature of the goods, the very

basis for confiscation and penalties collapses. There can be no question of mens

rea (intentionality) for smuggling when smuggling itself has not been proven.

6. In view ofthe detailed discussions and findings ztbove, I find that the

impugned order passed by the adjudicating authority is leSlally unsustainable.

The adjudicating authority has failed to correctly appreciate the crucial evidence

that emerged during the cross-examination of the Panch witnesses, which

significantly weakened the evidentiary value of the Panchn,ema. Consequently,

the department has failed to discharge its burden of proving the illegal

import/smuggling of goods

t'n
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5.9 The CESTAT remanded the matter specifrcally to allow cross*

examination and to decide the case afresh. While cros s-examination was

conducted, the impugned order, by summarily dismissing the crucial evidence

from crossrexamination without a proper reasoned analysis of why the Panchas'

statements are unreliable, fails to cornply with the spirit of a "speaking and

reasoned order." The adjudicating authority was bound to gi'"e proper weight and

reasoning to the cross-examination evidence, especialll' when it directly

impeaches the primary evidence. This amounts to a faiiure to follow the remand

directions adequateiy and consequently a violation of natur.rl justice.
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7. In exercise of the powers conferred under Section 128A of the

Customs Acl, 1962,I pass the following order:

(i) I hereby set aside the Order-in-Original No. 2 I /Additional

Commissioner I 2023 -24 daled 20.O2.2024.

(ii) I hold that the department has failed to establish that the seized goods were

illegally imported or smuggled into India.

(iii) the conflscation of 68805 kgs of worn clothing and 108450 kgs of

wipers/cotton rags and consequently, redemption fine of Rs. 9,00,000/- is

hereby set aside.

(v) The penalty of Rs.6,00,000/- imposed on Shri Asif Rafik Talu, proprietor of

M/s Sapna Saree Centre, Upleta under Section 112(a) and (b) of the Customs

Act, 1962, is hereby set aside.

(vii) Any amounts deposited by the Appellant towards redemption fine or

penalties shall be refunded to them with applicable interest, in accordance with

law.

The appeal filed by Shri Asif Rafik Talu is hereby allowed with consequential

ommissioner (Appeals),

Customs, Ahmedabad
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to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs (Preventive), Jamnagar'

The Additional Commissioner of Customs (Preventive), Jamnagar'

Guard File.
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To,

Shri Asif Rafik Ta1u,

Proprietor of M/s. Sapna Saree Centre,

Soda Street, Old Cloth Market,

Upleta-360490, District- Rajkot.


