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ARISING OUT OF ORDER-IN-

ORIGINAL NO.

Order - ln - Original No.:

1 50 / AB/ ADC/ICD-SACH r N/SRT /2024-25

dt. 1 9.08.2024 / 20.08.2024

passed by the Additional Commissioner,

Customs, Surat.
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ORDER- IN.APPEAL ISSUED ON

26.02.2026

6
Tffi 6I iFI q qCIT NAME AND

ADDRESS OF THE APPELLANT:

I

sit

M/s Angel Art,

FP-114-115, Plot No. 52, 3'd Floor, Jay

lnd. Soc-1 , Salujini Khatu, Anjana

Road, Surat-395 002.

Shri Bhimjibhai Meghjibhai Kariyavra,

Proprietor of IVI/s Angel Art,

602, 6th Floor, Sky View, Near Aai [\/ata

Road, Surat - 395 010.
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Order-ln -Ap eal

M/s Angel Art, FP-1 14-1 15, Plot No 52' 3rd Floor' Jay lnd' Soc-1 ' Saluiini

Khatu,AnjanaRoad'Surat-395002(hereinafterreferredtoas..theAppellant,,)have

filedthepresentappealagainsttheorder-ln-originalNo.:1so/ABiADC/lCD-

SACHIN/SRT/2024-25 dt. 1g.08.2024t20.08.2024 ( herein after referred to as "the

impugned order" ) passed by the Additional Commissioner' Customs' Surat (herein after

referred to as "the "adjudicating authority")'

2. Facts of the case, in brief, are that the Appellant had imported capital

Goods machinery, i.e. 02 sets of Computerized Embroidery Machine under EPCG

Licence No. 5230016520, dated 22.04.2015 by saving customs Duty amount of Rs'

13,07,695/-(ActualDutyUtilizationofRsl3,2T,533l)underthecoverofthebelow

mentioned Bills of Entry alZero raleof duty by availing the benefit of exemption available

under Notification No. 2212013-Cus., dated 18.04.2013. The details of import are as per

Table - I below:

TABLE - I

Bill of Entry No. &

date

Number of
machinery cleared

Duty saved /
available as

per EPCG
Licence
(ln Rs )

Bank
Guarantee

Amount
(ln Rs.)

1 9090849
dated 30.04.2015

0'1 13,07,695/- 6,60,7201- 2,00,000/-

6,66,8'13/-
2 9625441

Dated 19.06.20'1 5

01

Total 02 13,07,69q- 13,27,533!- 2,00,000/-

21

Appellant

AgainstthesaidEPCGLicenceNo.52300l6520'dated22.04.2015'the

had executed a Bond dated 30.04.2015 before the Deputy/Assistant

commissioner of customs, lcD - sachin, surat for an amount of Rs. 40,00,000i- backed

by a Bank Guarantee No.:472911G000915 dated 28.04.2015 for Rs.2,00,000/- issued

by the Punjab National Bank, Dumas Road Branch, surat. They had undertaken to fulfilll

the export obligation as specified in the Notification and the licence'

2.2 The said machinery, i.e., 02 sets of Computerized Embroidery Machine

imported under the aforesaid EPCG Licence were installed at M/s Angel Art, FP-'l 14-1 15'

plot No. 52, 3rd Floor, Jay lnd. Soc-1, Salujini Khatu, Anjana Road, surat-395 002 as per

), ',t?

4)
,t,7

sa4

{i)
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the lnstallation Certificate daled 21.10.2015 issued by the Chartered Engineer, Dr

P.J.Gandhi , Surat, certifying the receipt of the goods imported and its installation.

2.3 As per the conditions of Notification No.2212013-Cus., dated 18.04.2013,

the Appellant was required to fulfilll the export obligation on FOB basis equivalent to Six

times the duty saved on the goods imported as specified on the Licence and

Authorization, within a period of Six years from the date of issuance of EPCG Licence In

the instant case, the said EPCG Lrcence was issued to the Appellant on 22.04.2015 and

accordingly, they were requrred to fulfilll export obligation by 21 .O4.2021 , i.e., within a

period of Six years from the date of issuance of Licence or Authorization and submit the

Export Obligation Discharge Certificate (EODC) issued by the Regional DGFT Authority

before the jurisdictional Customs authorities.

2.4 A letter F.No.: ICD-SACHIN/Misc./012022-23dt. 13.01 .2023 was issued to

the Appellant requesting them to submit the copy of EODC or any extension issued by

the Regional Authority, DGFT, Surat for fulfillment of export obligation. However, the

Appellant had not responded to the above correspondence.

2.5 As, no reply was received from the Appellant, a letter F. No.: ICD-

Sachin/DGFT/0712020-21 dated 27.02.2023 was written to the Foreign Trade

Development Officer, DGFT, Surat requesting to inform whether the EODC had been

issued or any extension granted to the Appellant or any documents showing the fulfillment

of the export obligation have been received by their office against the aforesaid EPCG

Licence. The Assistant Director, DGFT, Surat, in response, vide letter F. No.:

EPCG/M|S/2020-21 dt. 28.02.2023 informed that the appellant had not submitted any

documents to their office against the said license.

2.6 ln view of the above, it appeared that the Appellant had failed to fulfilll the

export obligation as specified in the Licence and did not comply with the mandatory

condition of the Notification No.2212013-Cus., dated 18.04.2013, the condition of EPCG

Licence and also the conditions of the Bond executed and furnished by them. The

Appellant neither produced the EODC issued by the DGFT, Surat nor could produce any

documents showing extension granted to them for fulfillment of export obligation.

Therefore, the Appellant was liable to pay Customs Duty not paid (i.e. saved) by them

amounting to Rs. 13,27,533i- at the time of import / clearance along with interest at the

applicable rate, in terms of conditions of the said Notification read with condition of the

Bond executed by them read with Section 143 of the Customs Act, 1962. Further, said

Page 5 of 13
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theBankGuaranteeissuedbythePunjabNationalBank,DumasRoadBranch'Surat

andfurnrshedbythemagainsttheaforesaidEPCGLicenceappearedliab|etobe

encashed and deposited in the Government Exchequer'

lt

ThebenefitofZerorateofdutyforEPCGschemeundertheSaidNotificationon

the imported Computerized Embroidery Machine imported in the name of the

appellant shoutd not be denied;

Customs Duty amounting to Rs. 13,27,533t- being the duty foregone at the time

of import under EPCG Licence should not be demanded and recovered from them

alongwithinterestintermsofthesaidNotificationasamended'readwiththe

conditions of Bond executed and furnlshed by them in terms of section '143 of the

Customs Act, 1962 by enforcing the terms of the said Bond Further' why the said

BankGuaranteeofRs.2,00'000/-backedagainsttheBond'shouldnotbe

appropriated and adjusted towards the duty liability as mentioned above;

The imported capital goods should not be held liable for confiscation under Section

1 I 1 (o) of the Customs Act, 1962 read with the conditions of Bond executed in

termsof section 143 0f the customs Act, 1962readwith said customs Notification

as amended from time to time;

Penalty should not be imposed on the appellant under Section 1 12 (a) of the

Customs Act, 1962,

penalty should not be imposed on the director of the appellant firm under section

1 '17 of the Customs Act, 1962,

2.sTheAdjudicatingAuthority,videtheimpugnedorder,haspassedorderaS

detailed below:

i. He disallowed the benefit of zero rate of duty for EPCG Scheme under the said

NotificationforsubjectimportofsaidgoodsvidesubjectBillsofEntry;

ii. He confirmed the demand of customs Duty amounting to Rs. 13,27,5331 being

thedutyforegoneatthetimeofimportofCapitalGoodsunderEPCGLicencein

terms of the said Notification as amended, read with the conditions of Bond

executed along with interest and ordered the same to be recovered in terms of

Sectionl43oftheCustomsAct,lg62byenforcingthetermsoftheabove

mentioned Bond;

Ai! +

$

+
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He ordered to appropriate the amount of Rs. 2,00,000/- by encashment of the said

Bank Guarantee issued by the Punjab National Bank, Dumas Road Branch, Surat

submitted by the Appellant and ordered to adjust the said amount against the duty

liabillty confirmed at (ii) above;

He ordered for confiscation of the subject imported Capital goods imported by the

Appellant under Section 11 1 (o) of the Customs Act, 1962 read with the conditions

of Bond executed in terms of Section 143 of the Customs Act, 1 962 read with the

said Customs Notification. However, he gave an option to redeem the said goods

on payment of redemption fine of Rs. 14,17,3651- under Section 125 (i) of the

Customs Act, 1962;

He imposed penalty of Rs. 1,32,7531 upon the Appellant under Section 112 (a) of

the Customs Act, 1962;

He imposed penalty of Rs. 1,00,000/- upon the Appellant under Section 117 of the

Customs Act, 1962;

3. Being aggrieved wlth the impugned order passed by the adjudicating

authority, the Appellant have filed the present appeal on 19.03.2025. The Appellant have,

inter-alia, raised various contentions and filed detailed submissions as given below in

support of their claims:

Y That the impugned ex pafte order in oiginal not signed by the adjudicating

additional Commissioner is an invalid document and is therefore required to be

quashed and set aside. Reliance is placed on the following judicial precedents: -
Apple lnternational Versus CC-2000 SCC Online CEGAT 987

Richimen Silks Ltd Versus CC-2000 (10) TMI 320-CEGAT, Chennai

A1 . Attestation of the impugned ex parte are original is an invalid document and

therefore the impugned order in original is required to be quashed and set aside.

Reliance is placed on the citations mentioned under Ground A above.

Y The impugned ex pafte order in original should nol have been lssued a/ a// as lf

is contrary to the CBEC Circular No. 16/2017-Cus., dated 2-5-2017 directing

field formations like the respondent fo lssue only letter in such cases and

specifically directed not fo rssue show cause notices at all.

Y That appellant firm has already fulfilled the export obligations and is in the process

of applying for EODC/bond waiver to the Joint DGFT, Surat due to which the

impugned OIO is required to be quashed and set aside with the consequential

g €i
q

.k

relief.
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> The Appellant prays for setting aside the unsigned impugned Order in Original

dated 19.08.2024 (attested copy received on 27'02'2025) passed by the

RespondentAdditionalCommissionerofcustoms,Surafasrssuedinviolationof

principlesofnaturaljustice,lssuedinviolationofextantCBECcircular,basedon

presumptionsandassumptions,perfunctory,contrarytofactsandlaw'lackingin

judicialdiscipline,illegatandthereforenon-estwithconsequentialreliefof

quashing the imPugned OIO;

I The impugned unsigned OIO was received by the Appetlant in September 2024

bypost.Sincenoappeatwilllieagainstunsignedorderinoriginalpassedex

parte, appellant applied for and got the attested copy of the impugned order in

originalon2T.02.2025fromthesuperintendentofCustoms,lCD.Sachin,Surat.

Thelimitationperiodof60dayswiltstarlrunningonlyfrom2T.02.202Sonwhich

date appellant got the attested copy of the unsigned order' And therefore this

appealfiledwithin60daysfrom2T.o2.2o25hasbeenfiledwithintime.

3.lTheappellant,videletterdt.22.l2.2o2ssubmittedthatinadditiontothe

contentions of the appeal memo, they have submitted during virtual hearing that the

impugned olo contains hand witten DIN number and the same is not in accordance with

law and cBtc circulars , therefore, the impugned oto is ab initio illegal and is required

to be quashed and set aside.

4.Personalhearinginthematterwasheldon19.12.2025invirtualmode,Shri

SSuriyanarayanam,Advocate,appearedforhearingonbehalfoftheAppellant.He

reiterated the submissions made in the appeal memorandum'

5'Beforeproceedingtoexaminethemeritsofthecase,itisobservedfrom

FormCA-l,theappealmemorandumandgroundsofappealdatedlT.03.2025thatthe

appellanthasstatedatpageno.llthattheimpugnedunsignedolowasreceivedby

them in the month of september 2024 by post. The appellant has contended that an

unsigned order is invalid in law and, therefore, they requested to department to have an

attested/signedcopy,whichwasreceivedbythemon2T.O2.2023'Theappellanthas

accordingly laken 27.02.2025 as the date of communication of the impugned order and

filed the present appeal on 19.03.2025. As per their contention, the appeal has been filed

within 60 days from 27.02.2025 and is therefore within the prescribed period of limitation'

Q+

+
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5.2 The contention of the appellant regarding the receipt of an unsigned copy

of the impugned order is wrong and incorrect. The adjudicating authority, after careful

examination and consideration of the material facts availabie on record and after following

the principles of natural justice, passed a reasoned and lawful order. The adjudicating

authority has duly affixed his digital signature at the bottom of the impugned order. A

screenshot of the last page of the impugned order is put below, which clearly contains the

digital signature of the adjudicating authority at the bottom of the order.

.......

;eFJ* x:.:3; iHi-,,i, ::. :*: *. r i "j;-:* I

l:r.t I rl ! .ri1 r! ,,'t) co oo o Bi E o

gi*1',1t i:i*Jrr*:'r.',,
&J[.. r&.a, tt&lir]Do6

ffiffitgg;1;.*"^'.
r..r a.t [.i. Cr;rL
aal Ett Lra&or.!r$aOlO
r{tlLr .

h l}{Afi& l. 1!

From the above, it is found that the impugned order clearly and visibly bears

the digital signature of the adjudicating authority as-Signed by Anunay Bhati Date: 19-08-

(i:i

$*r

:)
t

*
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2024ll..5B..l5..Therefore,thecontentionoftheappellantthattheimpugnedorderwas

unsigned is factually incorrect, untenable, and liable to be rejected'

5 3 The appellant's contention regarding the relevant date for filing of the

appeal,i.e.,27.O2.2O25(thedateonwhichtheallegedlyattested/signedcopywas

received), is not correct and is contrary to law. The appellant has himself admitted and

confirmed that a copy of the impugned order was received by them in the month of

September 2024. Fufther' as discussed above, it is confirmed fact that the impugned

order is not unsigned and clearly bears the digital signature of the adjudicating authority'

Therefore, the contention that an unsigned copy was received by them is factually

incorrect. ln view of the admitted fact that the impugned order was received in the month

ofSeptember2024,lhedateofreceiptoftheimpugnedorderisliabletobeconsidered

as 30.09.2024 for the purpose of computing the limitation period'

S.4lnthepresentmatter,forthepurposeofcomputinglimitationunderSection

128 of the customs Act, 1962, the date of receipt of the order-in-original (olo) is required

to be taken as 30.09.2024 In terms of the said provision, an appeal is required to be filed

withinsixty(60)daysfromthedateofcommunicationoftheorder,withafurther

condonable period of thirty (30) days, if sufficient cause is shown

ln the present case, the statutory period of sixty days expired on

29.11.2024, and the further condonable period of thirty days expired on 29'122024'

However,theappealhasbeenfiledbeforetheAppealDepartmentonlyon19.03.2025'

which is far beyond the maximum permissible period prescribed under section 128 of the

Customs Act, 1962. Since the appeal has been filed much beyond the maximum

permissible period prescribed under Section 128 of the Customs Act' 1962' the same is

clearly barred by limitation and is not maintainable in law'

5.5lnthisregard,theprovisionsoflimitationsforfilinganappealisspecified
under section 128 (1) of the customs Act, 1962. Thus, it is relevant to refer the legal

provisionsgoverningfilinganappealbeforetheCommissioner(Appeals)andhispowers

to condone the delay in filing appeals beyond 60 days. Extracts of relevant section 128

of the Customs Act, 1962 are reproduced below for ease of reference:

, !J.

a.

6
.6

a ,r
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SECTION 128. Appeals to [Commissioner (Appeals)]. - (1) Any person aggrieved
by any decision or order passed under this Act by an officer of customs lower in rank
than a fPincipal Commissioner of Customs or Commissioner of Customs] may
appeal to the [Commissioner (Appeals)] [within sixty days] from the date of the
communication to him of such decision or order.

[Provided that the commissioner (Appeals) may, if he ls salrsfled that the appeltant
was prevented by sufficient cause from presenting the appeal within the aforesaicl
period of sixty days, allow it to be presented within a furiher period of thirty days.l

5.6 Section 128 of the Customs Act, 1 962 makes it clear that the appeal has to

be filed within 60 days from the date of communication of order. Further, if the

Commissioner (Appeals) is satisfied that the appellant was prevented by sufficient cause

from presenting the appeal within the aforesaid period of 60 days, he can allow it to be

presented within a further period of 30 days.

5.7 lt will also be relevant to refer to the judgment of Hon'ble Supreme Court in

case of Singh Enterprises - [2008 (221) E.L.f .163 (S C )], wherein the Hon'bte Apex

Court had, whlle interpreting the Section 35 of the Central Excise Act, 1944, which is pari

materia to Section 128 of the Customs Act, 1 962, held that the appeal has to be filed

within 60 days, but in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of Section 35

makes the position crystal clear that the appellate authority has no power to allow the

appeal to be presented beyond the period of 30 days. The relevant para is reproduced

below:

m the date of communication to him of the decision or order. However,

e Commissioner is satisfied that the appellant was prevented by

cient cause from presenting the appeal within the aforesaid period of
days, he can allow it to be presented within a further period of 30 days

other words, this clearly shows that the appeal has to be filed within

60 days but in terms of the proviso further 30 days time can be granted

by the appellate authority to enteftain the appeal. The proviso to sub-

&

"8. The Commissioner of Central Excise (Appeals) as a/so fhe

Tribunal being creatures of Sfatufe are vested with jurisdiction to

condone the delay beyond the permissible period provided under the

Statute. The period upto which the prayer for condonation can be

accepted is statutorily provided. lt was submitted that the logic of Section

5 of the lndian Limitation Act, 1963 (in shorl the 'Limitation Act') can be

availed for condonation of delay. The first proviso to Section 35 makes

the position clear that the appeal has to be preferred within three months

\
\--'-
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section (1) of Section 35 makes the position crystal clear that the

appetlate authority has no power to allow the appeal to be presented

a'"-vo a the penod of 30 days The language used. makes the position

cliar that the tegislature intended the appellate authority to enteftain the

appeal by condoning delay only upto 30 days after the expiry of 60 days

which is the normal period for preferring appeal' Therefore' there is

complete exclusion of Sectlon 5 of the Limitation Act' The Commissioner

and the High Court were therefore iustified in holding that there was no
-ptower 

to 
"indone 

the delay after the expiry of 30 days peiod "

5.8 The above view was reiterated by the Hon'ble Supreme Court in Amchong

Tea Estate l2O1O (257) E.L T 3 (S'C )l' Further' the Hon'ble High Court of Gujarat in

case of Ramesh Vasantbhai Bhoiani -12017 (357) E L T' 63 (Guj')l and Hon'ble Tribunal

BangaloreinthecaseofShriAbdulGafoorVsCommissionerofcustoms(Appeals)

[2024.T1oL.565-CESTAT.BANG]havetakenasimi|arviewwhiledealingwithSection

128 of the Customs Act, 1962'

5.9 ln terms of legal provisions under Section 128 of the Customs Act' 1962

and in light of the.iudicial pronouncements by the Hon'ble Supreme Court' Hon'ble High

CourtandHon,bleTribunalBangalore,itissettledpropositionoflawthattheappeals

beforefirstappellateauthorityarerequiredtobefiledwithing0days,includingthe

condonableperiodof30daysaSprovidedinthestatute,andtheCommissioner(Appeals)

is not empowered to condone any delay beyond 30 days'

5.10 ln light of the above situation' facts and observations' it is found that the

appeal has been filed after the expiry of ninety (90) days from the date of receipt of the

impugned order by the appellant As per Section 128 of the Customs Act' 1962' the

appellate authority is empowered to condone delay only up to the prescribed extended

period, and no further. Since the appeal has been filed beyond the maximum period

permissibleunderthesaidprovision,thedelayisnotcondonableinlaw.Accordingly,the

appeal is held to be time-barred '

5.1 1 The appellant' during virtual hearing has contended and submitted vide

letterdt.22.l2.2o2sthattheimpugnedordercontainsthehandwrittenDlNwhichisnot

accordancewithlawandCBICcircularsonthesubjectHowever'onperusalofDlN

relatedcircularsitisnowherefoundthattheDlNcannotbewrittenbyhand,theon|y

requirementiSthateveryofficialcommunicationtothetrademustbeartheDlN.lnthis

{Q+

b
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6.lnviewofthediscussionmadeabove,theappealfiledbytheAppellant,is

hereby rejected , on the grounds of limitation without going into the merits of the case.

Commissioner (APPe
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case, the DIN is rightly and legally mentioned and written. Therefore, contention of the

appellant is incorrect.
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(Amit Gupta
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