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This copy is granted free of cost for the private use of the person to whom it is issued.

dHaTges SfTaH 1962 @ URT 129 31 81 (1) (@uT Fted) 5 onfia Frafafea aftmf &
el & W A B8 iR 39 AN ¥ U B ITEd HeWW YAl B af 59 AT BT Wi
#} ardrE | 3 7ER & aieR R Wha/wgEd wia (e "xite), faw waren, (rerRa )
sag Anf, 7€ Reeht #) giteror smde uga aY ¥@d 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amendecl), in respect of the following
categories of cases, any person aggrieved by this order can pre’er a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Prafaf@a =g smeéw/ order relating to :

N & =T | ATgIfad BIs AT,

any goods exported

YR & HTaTd B3 o [HH] aTe= A TIaT T4T Afp HRA § 3% a0 VI W IaR = T AT
a7 I TSl T T IAR W & forw ondfdra wTer San A W U 91 39 el RE W IAR
¢ ATe B} AET A sniféa T § ot gl

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

ATe® ATUTaH, 1962 S HWTT X U1 SHP AU S Y (aA! & dgad Yewb gl Bt
sreraft.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

ARIEIUT 3MdG UA ITd (aHTael # [afAfGe Wey # Ugd BT ﬁmﬁﬁm&rwﬂﬂm
P areht o 39 & a1y Fafaf@a s Wag g1 9t

The revision application should be in such form and shall be verified in such mame; as
may be specified in the relevant rules and should be accompanied by : e/

HIC B! Yag, 1870 & HG 9.6 AT 1 %a%ﬁuﬁaﬁqmmmmﬁ4uﬁ
R ve wfa & garw 9 9 ey Yoo fewe o g @i T,

(@)

under Schedule 1 item 6 of the Court Fee Act, 1870. —

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as préscmbed i

()

HaE XAV & SaTal "I qe AW B 4 wiewi, afg gt

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

gtemn & forg emdaw it 4 ufaai

4 copies of the Application for Revision.

TTHE0T 3G GRR S & [T ATHIe® ATUTH, 1962 (T Wxifea) A Fuifa wiw =t
3= g, U, gvs, wsdt ok fafdy wal & o & orfsr aman € 4 3. 200/-(F9g &Y |t "Eyan
¥.1000/-(FUT T g9R |TF ), ot ot wraen 8, @ aw R yram & yarivres gae &.em.e
1 31 wigi. afd yow, AT 74T ST, TTAT 4T <8 Y AR AR FTUY TP ARG AT IAH BH
81 df ¥R B9 & ¥U § $.200/- 31X fe v arg | fU® g @ B & U # ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing z Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

ﬁ'}{[ﬁf, HAg IAE Y&h g ¥al HR HUIfeYg | Customs, Excise & Service Tax Appellate
iftreru, ufdef &t dis Tribunal, West Zonal Bench

Gt |V, FEAIC 4o, b RRUTR qa, | 27 Floor, Bahumali Bhavan,

SfHRAT, HEHAEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
5. SfUfTm, 1962 1 URT 129 T (6) F e, AraTRes FATGa, 1962 & YRT 129
¢ (1) & i onfter & Ay PrafifRa yew wow 8 o

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the |
Customs Act, 1962 shall be accompanied by a fee of -

(@) arﬁaﬁmamaﬁwsiﬁﬂﬂﬁwaﬁanﬁmmwwmmmm
T ¢ B ¥HH UTT A1 ¥ 1 IHR FH §) &) TP g9R I,
(a) | where the amount of duty and interest demanded and penalty levied by any officer of |

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

\_mﬁmﬁamﬁﬁwwmaﬁmﬁmmwwmmmm
71 &3 B W Ul 9 T A e 8 A F0 var e @ wiflie 7 8 &t g goR

'Lustoms in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

ST ¥ WA AT Sel el ATATYew ATUBT GIRT FRIT 74T e AT TS T TRITAT |
41 §8 B TS H UEN 91 ¥UC ¥ 3ifie g Y, gw g9 .

where the amount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

() | 58 e S v sftmvw & A, A I Yok & 10% Hal B W, el oo °1 Yob W 48 [aG A . 01 48 ® 10%

1 B W, Sel Haw &3 fAare 4§, e v s |

}here the amount of duty and interest demanded and penalty levied by any officer of

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | Iad fUfaH BT URT 129 (T) & =d dTe WIS & THE AR Udd ATded U3- (&)
A% e & forg a1 Teifadt w1 GURA & forg ar el s watsr & forg fvg g srdter : - sreran
(@) 3rdta a1 ATASH U BT WA & Y ITaR A & WY FUY U | &7 Yo ot waw
g afge.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s Moon Star Inc., Shop No. 1/A & 2B, Rangrej
Tower, Jada Khadi, Mahidharpura, Surat., (hereinafter referred <o as ‘the Appellant’) in
terms of Section 128 of the Customs Act, 1962, challenging the Order-in-Original No.
5/AR/ADC/SRT/2023-24, dated 05.09.2023 (hereinafter referred to as ‘the impugned
order’) passed by the Additional Commissioner, Customs, Surat (hereinafter referred to
as the ‘adjudicating authority’).

2. Facts of the case, in brief, are that on the basis of information received that
a person was carrying foreign origin smuggled Gold without Invoice and going to sell that
gold to CRV Jewels, G4, Maitri Building, Lambe Hanuman Road, Varachha, Surat,
Gujarat, a search was conducted at M/s CRV Jewels, G4, Maitri Building, Lambe
Hanuman Road, Varachha, Surat (herein after referred as 'M/s CRV Jewels') on
21.04.2022 in presence of independent Panchas against a Search Authorization dated
20.04.2022 (CBIC-DIN202204DDZ100000BCAD) issued by the: Deputy Director, DRI,
Regional Unit, Surat and Panchnama dated 21.04.2022 was drawn in presence of Shri
Chetan Katharotiya & Shri Rambhai Suhagiya, both partners of M/s CRV Jewels. During
panchnama, at around 10:15 Hrs., a person wearing black T-sh rt along with Navy Blue
Colour Bag entered in to the said shop; thereafter at 10:25 Hrs., the Panchas along with
the DRI officers entered into the said shop. During panchnama, four other persons were
present in the shop, and on being asked, Shri Chetan Katharotiya introduced those
persons as Shri Vijaykumar Gandubhai Vekariya, Shri Shaileshkumar Parshotambh /al =

o "&

< ?
Korat, Shri Vipulbhai Dhirubhai Borad and Shri Rambhai Maganbhai Suhagiya. Onb g '*\__

asked, Shri Rambhai Maganbhai Suhagiya informed that he is Partner of Mfs G \ﬁ?k-f h
Jewels. The officers, in presence of Panchas, Shri Chetan Katharotiya & Shri Rambhéif" = A
Suhagiya, started systematic search of the shop and noticed that some pieces of yeilow
metal wrapped in transparent plastic packing which appeared to be of foreign origin -
(based on the markings on them) were lying on the floor of the locker room. The officers
in the presence of Panchas and Shri Chetan Katharotiya & $hri Rambhai Suhagiya
counted the yellow metal pieces and found them 135 in number and noted the details of

marking on those yellow metal pieces.

2.1 Thereafter, the officers in presence of Panchas, Srri Chetan Katharotiya &
Shri Rambhai Suhagiya removed packing of all 135 pieces of yellow metal, allotted
marking from ' 1 ' to ' 135 ' sequentially, and carried weighment of the same by using
weighing scale available in the shop. The total weight of all 13% pieces of yellow metal
was found as 15745.02 Gms.; and on being asked, Shri Rambhai Suhagiya informed that
these yellow metal pieces were brought by Shri Vipul Borad. Or being asked regarding
documents such as Bill of Entry, Packing List etc. as all these yellow metals contain
foreign mark viz., Tigris Gold' and ARG UAE, Shri Vipul Borad and Shri Rambhai
Suhagiya informed that they did not possess any documents relating to procurement of
those gold, as the same were smuggled from UAE. On being asked, Shri Vipul Borad
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informed that he had brought the 135 pieces of Gold biscuit, weighing 10 tolas each of
UAE, in his Navy Blue bag, and handed it over to Shri Rambhai Suhagiya of M/s. CRV
Jewels on 21.04.2022. On being asked, Shri Rambhai Suhagiya informed that 135 pieces
of Gold biscuits were meant for sale as it was, to the buyers in Bullion Market including
M/s Moon Star Inc. on commission basis. On being asked, Shri Rambhai Suhagiya

informed that foreign origin Gold biscuits were not used by his firm M/s CRV Jewels for
manufacturing of the jewellery.

23 On being asked, Shri Chetan Katharatiya and Shri Rambhai Suhagiya
informed that they did not have facility for verification of purity and valuation of the said
yellow metals pieces. The officers in presence of Panchas informed Shri Chetan
Katharotiya, Shri Rambhai Suhagiya and Shri Vipul Borad that since they were not in
possession of any documents relating to yellow metal appearing to be gold, the said 135
pieces of yellow metal totally weighing 15745.02 Gms., recovered from them were liable
for detention under the provisions of Customs Act, 1962 under reasonable belief that the
same were smuggled into India, and are liable for confiscation. The Navy Blue color bag
having marking of HAIBOWY belonging to Shri Vipul Borad was also detained under the
provisions of Customs Act, 1962 under the reasonable belief that the same is used for
carrying the smuggled gold biscuits, and hence are liable for confiscation. The officers, in
presence of Panchas seized a DVR of make ‘alhua technology 16 Ch Penta-brid
1080N/720p Compact 1U DVR DH-XVR4B16 12V-2A S/N: 5FC8B077PA505375

’ A follow-up, search was conducted at the Appellant, situated at Shop
s
No1/A &2, B Rangrej Tower, Jada Khadi, Mahidharpura, Surat against Search

HE
TAuthorization dated 21.04.2022 (CBIC DIN- 202204DDZ1 0000222C1F) issued by the

Deputy Director, DRI, Surat and panchnama dated 21.04.2022 was drawn in presence of
independent Panchas and Shri Sagar M. Shah, Proprietor of the Appellant. During the
search, Smt. Ekta S. Shah, Smt Nishaben Patel, Shri Hiren Patel, Shri Shailesh Savaliya,
Shri. Piyushbhai Navsariwala and Shri Saumit Shah were present at the Appellant's firm.
Shri Sagar M Shah informed the officers that Smt Ekta S Shah is his wife and she helped
in his business, and other five persons i.e. Smt Nishaben Patel, Shri Hiren Patel, Shri
Shailesh Savaliya, Shri Piyushbhai Navsariwala and Shri Saumit Shah were employees
of his firm, i.e., the Appellant. Shri Sagar M Shah also informed that the Appellant was
involved in trading of precious metals like Gold and Silver; and that the Appellant was
dealing in Indian Origin and Foreign Origin Gold Bar/ Biscuit/ Piece; that gold and silver
were present in the office premises in various shapes and sizes. The officers, in presence
of Panchas and Shri Sagar M Shah, segregated Foreign Origin Gold Full Piece / Cut
Piece from the stock available; and made a detailed list of all the 27 Foreign Origin Gold
Full Piece / Cut Pieces, totally weighing 2466.45 Grams and the officers marked running
Sr. No. 1 to 27 to each of Foreign Origin Gold Full Piece / Cut Piece. The officers prepared
the details of 27 Foreign Origin Gold Full Piece / Cut Piece totally weighing 2466.45

BRy
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Grams and annexed it as per Annexure ' A ' to the Panchnarna. On being asked to
produce valid documents such as Purchase Bills, Packing List, Bills of Entry etc. in
respect of the above said 27 Foreign Origin Gold Full Piece/Cut Piece, Shri Sagar M
Shah, in presence of Panchas, produced photocopy of certain clocuments in respect of
11 Foreign Origin Gold Full Piece/Cut Piece bearing Marking 1 to 10 & 27 of Annexure

‘Al

2.5 Thereafter, the DRI officers in presence of panchas and Shri Sagar M Shah
detained the said 27 Foreign Origin Gold Full Pieces / Cut Pieces, totally weighing
2466.45 Grams as detailed in Annexure-A to the Panchnama, on a reasonable belief that
the same were smuggled goods, and hence are liable for confiscation under the
provisions of Customs Act, 1962; and in the absence of criginal documents, the
genuineness of the documents produced were required to oe verified. Shri Salim
Jafarbhai Daginawala, Gold Assayer, examined the detained Yellow Metal in presence of
independent Panchas and Shri Rambhai Suhagiya and Snari Vipul Borad under
panchnama dated 22.04.2022 drawn at DRI office situated at 2nd floor, Avalon Building,
Above Indian Bank, Piplod - Vesu, Surat, Shri Salim Jafarbhai Daginawala, Gold Assayer,
certified the purity of Gold, weight, rate of gold vide his Valuation Report Sr. No. 17 dated
22.04.2022 and arrived weight 2466.450 Gms., of 27 full cut pieces of foreign origin Gold
detained from the premises of the Appellant and its fair value as per Market Rate (as on
22.04.2022) at Rs. 1,34,42,154/- in total. The Appellant vide letter dated 03.05,2022
addressed to the Deputy Director, DRI, Surat requested to release the detained goods
and submitted relevant documents. He stated that he had already submitted the
supporting documents for items mentioned at S. No. 1 to 10 and 27 Annexure ' A ' to the
panchnama dated 21.04.2022. Further, the Appellant submitted that they had procured
the goods mentioned at Sr. No. 11 to 23, 25 and 26 from M/s Augmont Enterprises Pvt.
Ltd, Surat vide Invoice No. SISURG22230038 dated 18.04.2022. It was further sutgrri?tted
that the goods at Sr. No. 24 was a cut piece of the full piece purchased from M/s Augmont

Enterprises Pvt. Ltd during the routine course of businsss vide invoice No. s

26 During the course of investigation, statements of various persons were -~ . %

SISURG22230055 dated 21.04.2022.

recorded as under:

iy

a.  Shri Vijaykumar Gandubhai Vekariya (Employee of M/s CRV Jewels) - Statement
recorded on 21.04.2022, wherein, he, inter-alia, stated that:

* He confirmed the recovery of 135 foreign origin yellow metal biscuits (Gold) from
the locker of M/s CRV Jewels during the DRI search.

* He stated that Shri Vipulbhai D. Borad visited M/s CRV Jewels to hand over parcels
containing Gold Biscuits to Shri Rambhai Maganbhai Suhagiya.

» He mentioned that Shri Vipulbhai D. Borad had visited M/s. CRV Jewels about 3
times in the previous 2 months, each time handing over Gold Biscuits.
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Hlez stated that Shri Rambhai Maganbhai Suhagiya sold these foreign origin Gold
Biscuits to M/s Moon Star Inc. and M/s Harikala Bullion.

b.  Shri Shaileshkumar Parshottambhai Korat (Sales Commission Agent of M/s CRV
Jewels) - Statement recorded on 21.04.2022, wherein, he, inter-alia, stated that

* He confirmed the recovery of 135 yellow metal pieces (Gold) during the search at
M/s CRV Jewels.

* He stated that Shri Vipulbhai Borad came with a navy-blue bag and handed over
gold biscuits to Shri Rambhai Suhagiya in the cabin.

* He knew Vipulbhai Borad for about 2 months and stated that Vipulbhai supplied
gold biscuits to Rambhai Suhagiya 3-4 times in the past 2 months.

* He stated that Rambhai Suhagiya sold these gold biscuits to M/s Moon Star Inc.
or M/s Harikala Bullion, and received cash for them, which was then given to
Vipulbhai Borad.

c.  Shri Chetanbhai R Katharotiya (Partner of M/s CRV Jewels) - Statement recorded
on 21.04.2022, wherein, he, inter-alia, stated that:

* He confirmed that M/s CRV Jewels is a partnership firm engaged in selling
gold/silver jewellery and trading in gold/silver bars/biscuits.
» He stated that 135 pieces of foreign origin yellow metal were recovered.
_ = _He identified Shri Vipul D. Borad as the maternal cousin brother of Shri Rambhai
ﬂgﬁuhagiya, who visited the premises around 10:00 AM on 21.04.2022 to hand
- the 135 gold metal biscuits to Shri Rambhai M. Suhagiya.
thted that he and Shri Rambhai M. Suhagiya used to sell these gold biscuits

ght by Vipul D. Borad) to M/s Moon Star Inc. and Harikala Bullion to earn

mmission.
 He stated that Vipul D. Borad had handed over gold biscuits to Rambhai M.

Suhagiya 3 or 4 times in the past 2 months.

d. Shri Rambhai Maganbhai Suhagiya (Partner of M/s CRV Jewels) - Statement
recorded on 21/22.04.2022, wherein, he, inter-alia, stated that:

e He confirmed the recovery of 135 UAE Origin Smuggled Gold Biscuits from M/s
CRV Jewels on 21.04.2022.

e He stated that Shri Vipulbhai D. Borad handed over the 135 UAE origin Gold
Biscuits to him.

» He admitted that prior to this, Vipulbhai D. Borad had delivered three consignments
of 144, 115, and 130 Gold biscuits of Dubai/lUAE Origin on 11.04.2022,
14.04.2022, and 18.04.2022 respectively.

e He stated that Shri Baldev Sakhreliya (Wpul's friend) contacted him on mobile to

negotiate rates for Gold Biscuits. ' \
-
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He admitted selling the foreign origin gold biscuits rece ved from Vipulbhai D.
Borad to M/s Moon Star Inc. and M/s Harikala Bullion.

He produced his mobile phone, and WhatsApp chats with "Baldev (Vipul)" showed
orders for 135, 130, 115, and 144 pieces of gold biscuits with corresponding prices.
He stated that he earned approximately Rs. 20-30 commission per tola.

He admitted that he never asked for documents for the goald biscuits supplied by
Baldev Sakhreliya/Vipul D. Borad.

He stated that Baldev informed him the gold was of foreign origin but did not
disclose the procurement method. He was aware that dealing with smuggled gold
is a punishable offense.

Shri Vipulbhai Dhirubhai Borad - Statement recorded on 21/22.04.2022, wherein,
he, inter-alia, stated that:

He accepted bringing 135 Gold Biscuits of UAE origin in his bag and handing them
over to Shri Rambhai Suhagiya.

He confirmed that Rambhai Suhagiya is his cousin.

He admitted to having previously handed over 144, 115, and 130 Gold Biscuits of
UAE origin to Shri Rambhai Suhagiya on 11.04.2022, 14.04.2022, and 18.04.2022
respectively.

He stated that he planned to smuggle Gold Biscuits from Sharjah due to financial
crisis and enquired with Rambhai Suhagiya about sale opportunities.

He managed 3-4 persons/carriers, booked their tickets to Sharjah, and upon

return, collected gold biscuits from them outside the airport and delivered tljerﬁ'-ta. 7

Rambhai Suhagiya the next morning. ”/ .
He presumed that the gold pieces with "Tigris" and "ARG JAE" markings.; fétﬁ'

Moon Star Inc. might pertain to the consignment he supplied to Rambhai Sﬂﬁaggﬁ'{a' p

on 18.04.2022.

He confirmed that he purchased gold in UAE on cash basis and handed it over‘t'o:

Rambhai Suhagiya without invoice or challan. No passengers/carriers filed any
declaration at Surat Airport Customs.

Shri Sagar Manubhai Shah (Proprietor of M/s Moon Star Inc.) - Statement recorded
on 22.04.2022, wherein, he, inter-alia, stated that:

He is the proprietor of Moon Star Inc., engaged in trading Gold & Silver Bullions
since 2019.

He confirmed the panchnamas drawn at M/s CRV Jewels and Moon Star Inc.

He stated that out of 2466.45 gm of detained gold, he purchased 1100 gm of Rand

Refinery 999.0 Fine Gold from Rupali Gold, Surat, which was originally imported
by RBL Bank.

He admitted to trading 130 pieces of UAE origin Gold Biscuits (10 tolas each) from

’ Page 8 of 21
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Shri Rambhai Suhagiya on 18.04.2022.

* He stated he received 40 pieces of gold biscuits (10 tola each) on 11.04.2022 and
130 pieces on 18.04.2022 from Shri Rambhai Suhagiya and sold them on cash
basis to various customers without retaining their details.

* He had no idea how Rambhai Suhagiya procured the gold.

¢ He accepted that the cut pieces of Gold mentioned in Sr. No. 23, 25 & 26 (with

"Tigris" & "ARG" markings) were part of UAE origin Gold supplied to him by Shri
Rambhai Suhagiya on 18.04.2022.

g. Shri Ramesh Bhawarlal Mehta (Delivery Head, Augmont Enterprises Pvt Ltd) -
Statement recorded on 23.05.2022, wherein, he, inter-alia, stated that:

* He is the delivery head of Augmont Enterprises Pvt Ltd, engaged in trading gold
bullion.

» He confirmed selling 20 gold bars of 100 grams each (Sr. No. AU740487 to
AU740506) to M/s Moon Star Inc. vide Invoice No. SISURG22230038 dated
18.04.2022. These were manufactured in Augmont's refinery in Uttarakhand.

* He confirmed selling 20 gold bars of 100 grams each (Sr. No. AK810201 to
AK810220) to M/s Moon Star Inc. vide Invoice No. SISURG22230055 dated
21.04.2022. These were originally imported by RBL Bank.

e He stated that Augmont Enterprises Pvt Ltd never dealt with "Suissee 100g 999

F TR, > sayeur Fondeur", "ARG Melter Assayer", and "Tigris Gold" brand Gold Bars and
%e))er sold these brands to M/s Moon Star Inc.
xplained the manufacturing process of gold bars in their refinery, including

)elting, purification, casting, polishing, stamping (with BIS Hallmark, weight,

rity, and Augmont name), and serial numbering.

* He stated that remarking would cause overwriting, and re-casted/re-stamped gold
bars could not be ascertained as manufactured in their refinery.

h.  Shri Sagar Manubhai Shah (Proprietor of M/s Moon Star Inc.) - Statement recorded
on 21.09.2022, wherein, he, inter-alia, stated that:

¢ He confirmed his earlier statement dated 22.04.2022 as true and correct, except
for the fact that he received 40 pieces and 130 pieces of UAE origin Gold Biscuits
from Shri Rambhai Suhagiya. He clarified that he had contracted for these
quantities but denied delivery due to a rise in gold rates.

¢ He confirmed that out of 2466.45 gm detained gold, 1149.15 gm was released to
his brother.

e He admitted that due to demand for foreign origin gold biscuits and higher value,
he usually melted gold biscuits purchased from Augmont Enterprises Pvt Ltd and
embossed them with foreign brands like Suisse, ARG Melter Assayer, Tigris, etc.,
and serial numbers. He stated he had the facility for melting and a computerized
numbering machine, which he has since dis}\posed of.

T
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« He admitted that the procedure adopted by him for remarking on gold is "not legally
correct."

e He stated that he had not maintained any records for melting and remarking on
Gold Biscuits purchased from M/s Augmont Enterprises Pt Ltd.

2.7 Therefore, a Show Cause Notice dated 12.10.2022 was issued to the
Appellant proposing as to why:-

I The 15 pieces of foreign origin Gold Full/Cut pieces weighing 1317.30 grams
in total valued at Rs 71,79,286/- (Rupees Seventy One Lakh, Seventy Nine
Thousand, Two Hundred Eighty Six only) should not be confiscated under the
provisions of Section 111(d), 111(j), 111 (I) and 111(m) of the Customs Act,
1962;

ii. Penalty should not be imposed on Shri Sagar M Shah, Proprietor of the
Appellant under the provisions of Section 112 of the Customs Act, 1962;

2.8 Theadjudicating authority vide the impugned order has passed the order
as detailed below: -

(i) He ordered for absolute confiscation of the 15 pieces of foreign origin Gold
Full/Cut Pieces weighing 1317.30 grams under the: provisions of Section
111(d), 111(j). 111(l) and 111(m) of the Customs Act, 1962;

(ii) He imposed a penalty of Rs. 71,79,286/- (Rupees Seventy-One Lakh Seventy-
Nine Thousand Two Hundred Eighty-Six only) upon Shri Sagar M. Shah,
Proprietor of the Appellant under the provisions o® Section 112(i) of _the_},_h_

Customs Act, 1962. PE - AN
(2 2 N =\

3. Being aggrieved with the impugned order, the Appellant has filéd’-?? —
present appeal wherein they have submitted grounds which are as under: - N\

3.1 The Adjudicating Authority has failed to appreciate that the officers of DRI
while conducting search of the premises of the Appellant on 21.04.2022 itself formed the
‘reasonable belief" that the goods taken into custody by them are “foreign origin" and are
"smuggled" in nature as is forthcoming from the records of the Panchnama dated
21.04.2022. The Adjudicating Authority has also failed to appreciate that once the goods
are taken into possession by the officers, de facto "seizure" of the goods takes place, as
the owner is dispossessed the custody of the goods. In the instant case it is on record
that on the date of seizure, the DRI officers took into custody all the Gold bars which were
present in the premises of the Appellant and having seemingly "foreign" mark without
ascertaining or without having any "reasonable belief' that th= same are "liable for
confiscation" or "smuggled" in nature. It is also on record that subsequently out of 2466.45
Grams of Gold bars which were taken into custody, 1149.15 Grams were released on
20.09.2022, which removes all iota of doubt that taking into custody of Gold Bars on
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21.04.2022 was not on "reasonable belief" that the goods are "smuggled", rather it was
an indiscriminate action based on surmises and presumption and on some hearsay
information. Thus, taking into custody of goods by the DRI officers was itself in violation
of procedural safeguards provided under Section 110 of the Customs Act, 1962 and also
violative of Article 14, 19 and 21 of the Indian Constitution. The Adjudicating Authority has
also failed to appreciate that as per Section 110 of the Customs Act, 1962 the evaluation
of "reason to believe" has to be done by the "proper officer” at the "time of seizure" only
and not subsequent to that and once it is found that the conduct of the officers while
disposing the property of any person was ‘reckless", the seizure cannot be said in
accordance with the provisions of Section 110 of the Customs Act, 1962.

3.2 The Adjudicating Authority has also failed to appreciate that once illegality

strikes at the root, the legal maxim "Sublato Fundamento Cadit Opus" connoting thereby

"if initial action is not in consonance with the law, all the subsequent proceedings would

fall' would be applicable. Further, the Ld. Adjudicating Authority has also failed to
appreciate that the "burden to prove" under Section 123 of the Customs Act, 1962 would

be applicable only when the seizure of the specified goods is under the "reasonable belief"

that the goods are liable for confiscation. In the instant case, the indiscriminate actions of

the DRI officers on the day of conduct of search on 21.04.2022 vitiates the seizure
proceedings itself and as such the provisions of Section 123 of the Customs Act, 1962

would not be applicable in the instant case. The Adjudicating Authority has also failed to
appreciate that there is no provision under the Customs Law which mandates that the
-ﬁ:%w of the notified goods should carry the documents of import in domestic
:’/”,’ " ra ’}3 ion. The Adjudicating Authority has also failed to appreciate the definition of
{ " :: :‘“%p fdd goods” given at Section 2 (25) of the Customs Act, 1962 which means any

-

rought into India from a place outside India but does not include goods which
een “cleared for home consumption". The Adjudicating Authority has failed to

"imported goods" and hence there is no requirement under law to prove one to one
correlation of the goods with the import document as held by him while deliberating on
the facts of stock in hand of the Appellant and also while deliberating on the issue of
stamping of goods in the domestic market to fetch some premium of the domestic goods.

3.3 The Adjudicating Authority has also failed to appreciate that the information
which on which follow up searches were carried out by the DRI officers at the premises
of the Appellant was in respect of smuggling of "Tigris" and "ARG" marking of Gold, but
the officers indiscriminately seized all the Gold which seemingly had the "foreign
markings", although there were only 119.31 Grams of Cut pieces of Gold Bar which was
marked with "Tigris" marking and only 37.99 Grams with "ARG" markings. The description
/ marking of other bars in the list of seized goods as recorded in the Panchnama dated
20.09.2022 is "Suisse" and "AssayeurFoundeur". The Adjudicating Authority has failed to
appreciate that none of the Gold Refinery in Switzerland manufactures the Gold with
marking as "Suisse AssayeurFoundeur",\whiciiiangthens the submission of the
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Appellant regarding marking of goods at his premises and the video of which was given
to the Adjudicating Authority at the time of personal hearing. The Adjudicating Authority
has also failed to appreciate that the very notion based upon which the impugned goods
were termed as "foreign origin" at the initiation of proceedings ard also after conclusion
of investigations fails. Once the basis on which the impugned seized goods is termed as
"foreign origin" goes, there cannot be any question of proving it to be "non-smuggled” in

nature.

3.4 The Adjudicating Authority has also failed to appreciate that the entire case
against the Appellant is based upon the statement of Shri Vijaykumar Gandubhai Vekaria
dated 21.04.2022; Shri Shaileshkumar Puroshottambhai Korat dated 21.04.2022; Shri
Chetanbhai R Katharotiya dated 21.04.2022; Shri Rambhai Maganbhai Suhagiya dated
21.04.2021; Vipubhai Dhirubhai Borad dated 21.04.2022/22.04.2022. It is submitted that
except Shri Rambhai Maganbhai Suhagiya, no other person has actually said that he has
dealt with Sagar M. Shah, the Proprietor of M/s Moon Star Inc. It is submitted that as per
Section 60 of the Indian Evidence Act, 1872 "Oral Evidence mus!, in all cases whatever,
be direct, that is to say, if it refers to a fact which could be seen, it must be the evidence
of a witness, who says he saw it; if it refers to a fact which could e heard, it must be the
evidence of a witness who says he heard it; If it refers to a fact which could be perceived
by other sense or in any other manner, it must be the evidence o a witness who says he
perceived it by that sense or in that manner; If it refers to an opinion or to grounds on
which that opinion is held, it must be the evidence of person who holds that opinion on
those grounds." In the instant case, no person has actually seen that the Gold brought at
M/s CRV Jewels were actually sent or sold to M/s Moon Star Inc. At the most it can be

said to be the opinion of these person and there is no ground for having that opinion and-—_

il 'Jr..

nobody ever said that Sagar M. Shah or Mr Suhagiya at any occasion has divulgeqiﬁ' S

that these goods are being sold to M/s Moon Star Inc. As regards the statementsl,'"‘éi"é&, 2 \

Rambhai Maganbhai Suhagiya dated 21.04.2022, it is submitted that he has sta'vte_d__t a

as soon as the Gold arrived at his premises through Mr Vipulbhai Dhirubhai Borad, the
employees of M/s Moon Star Inc. and M/s Harikala Bullion arrived at their premisés-fia‘?f;’_:_‘

collect the goods within half an hour and subsequently cash was delivered. It is submitted
that on the day of search, as per the records the Shri Vipulbhai Borad reached the
premises of M/s CRV Jewels at around 10:10AM with the alleged smuggled Gold and the
DRI officers entered for search of the said premises at around 10:25AM, which means
that there must have been communication regarding reaching of Shri Borad at the
premises, so that Shri Sagar M. Shah of M/s Moon Star Inc. must send his employees for
receiving the Gold with cash. In the instant case, through the investigation has extracted
the WhatsApp communication (though it is without any Certificate as prescribed under
Section 65B of the Indian Evidence Act, 1872) between Baldev (allegedly Shri Borad) and
Shri Suhagiya, but no such communication or even call record is forthcoming to show that
any communication was made from the side of Shri Rambhai M. Suhagiya to Shri Sagar
M. Shah regarding collection of Gold. Further, even though the deal for such Gold Bullion
was done between Shri Suhagiya and Shri Sagar Shah on cash basis, but during the
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search of either premises, that is, the premises of M/s CRV Jewels and M/s Moon Star
Inc. no cash was found even though the same was conducted on the same day. It is also
submitted that the investigation has failed to gather any documents or records, may be of
private nature to show that there was any transaction between M/s CRV Jewels and M/s
Moon Star Inc. Thus, the statement of Shri Rambhai M. Suhagiya is doubtful and seems
to be tutored and cannot be used as evidence against M/s Moon Star Inc. The
Adjudicating Authority has failed to appreciate this and has deciphered his conclusion in
purely selective manner with foreclosed mind to sustain the allegations contained in the
show cause notice dated 12.10.2022, which is bad in law.

3.5 The Appellant humbly submits that the investigation conducted by the DRI

has relied upon the statement of Shri Sagar M. Shah dated 22.04.2022. It is submitted

that the copy of said statement was not provided immediately after recording the same,

so Sagar M. Shah was not having any opportunity to verify what he has tendered and to
provide any explanation to the same to the officers. It is submitted that one thing is
noteworthy in the statement dated 22.04.2022 of Sagar M. Shah that after regular
conclusion of the statement, there is specific remark that "he has been given water, tea

and snacks and also provided the same as per my desire". This remark is not found on

all the statements; it can be seen only on a few statements recorded by the DRI officers.

This indicates that the statements of Shri Sagar M. Shah were recorded under the
promise of goods behaviour and allurement and hence the same cannot be relied as an
evidence against him. Further, it is also submitted that as soon as Shri Sagar M. Shah
tendered correct version of the statements regarding foreign marking on the Gold Bars

on 23.09.2022, he was threatened for arrest and actually his arrest was got approved
,/..ﬁ‘»'ﬂ}. mrely on seizure of Gold valued at less than Rs One Crore and he had to obtain
/:/ En\atory Bail from the District and Sessions Court, Surat, wherein the Department
{‘ :\%on edted the matter and assailed that his offence is non-bailable and he is involved in
\ ,-a%?‘lu dlihg of Gold of more than Rs 1 Crore. From, the circumstances of the case and

A\ 4 " S
.f-‘.g?f\\,‘fspg@ remark being put on the statements, it is amply clear that the statements of Sagar

‘\L_:i'i:éhah were obtained under allurement of good behaviour from the DRI officers and
also from false protection from criminal liability. Thus, the statements involving self-
incriminatory part cannot be relied as evidence against the Appellant. The Adjudicating
Authority while deliberating upon this aspect has given a finding that remarking of Gold is
not legally correct and no records of remarking has been maintained by the Appellant.
The Appellant humbly submits that while considering the said statements and
circumstances against the Appellant, the Adjudicating Authority has failed to determine
his jurisdiction of the Customs Act, 1962 for proceedings against the Appellant merely for
remarking of domestic goods and also has failed to specify any provision under the
Customs Act, 1962 which mandates maintain of records for such an activity.

3.6 It is submitted that even Shri Rambhai M. Suhagiya and Shri Vipul D. Borad,
when asked about the Gold seized from the premises of Sagar M. Shah have tendered
that the said Gold bearing marks of "Tigris" and "ARG" "may be" or "might be" one from
—
io .
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the lot allegedly smuggled by them, but no one has said that these are the same gold
which were smuggled. From the Seizure Memo dated 23.09.2022 issued by the DRI
officers, it can be seen that 119.34 Grams of Gold Bars were having marking "Tigris Gold"
(that too Cut Pieces) and only 37.99 Grams of Gold Bar was of "ARG Melter Assayer",
the markings which have been alleged to be smuggled by Shri Vipulbhai D. Borad and
said to have been sold by Shri Rambhai M. Suhagiya to M/s Moon Star Inc., but the
officers have tended to seize the entire 2466.45 Grams of Cold which are of other
markings for which no prudent person could believe that the same can be called as
"smuggled" in nature. It is submitted that the Gold bars seemingly having "foreign
markings" does not even cast "suspicion" of smuggling for a Bullion Trader, the formation
of "reason to believe" is a farfetched connotation. Thus, the seizure in this case is not in
accordance with law, hence there is no question of passing the burden of proof under
Section 123 of the Customs Act, 1962 to prove that the goods are of "non-smuggled”
nature. It is also submitted that no investigation has been carried out by the DRI officers
to verify the statements of Sagar M. Shah dated 23.09.2022 regarding purchase of Gold
Bars and the Stock lying in his Books and no scrutiny of Book of Accounts have been
undertaken. Thus, in absence of detailed investigation, the Dzpartment has failed to
discharge the initial burden of proof which is indeed required for shifting the burden in
quasi-criminal proceedings like that under the Customs Act, 1962. Thus, the allegation ¢ of _
illegal import on the part of the DRI in respect of Gold seized from the premlses ﬂfo‘s
Moon Star Inc. cannot be allowed to survive. fi

3.7 It is submitted that there is nothing on record to show that the goods seqzed

from the premises of the Appellant was imported illegally or without declaration” or__by.-,.-_'—"/

resorting to mis-declaration or out rightly smuggled as baggage. From the allegations
levelled, it is also not forthcoming as to whether the impugned Gold are alleged to be
smuggled as baggage or through other mode or cargo. It is further submitted that thevi""
show cause notice has described all the legal provision related to prohibition of Goods-
under the Customs Act, 1962 or the Foreign Trade Policy to support their say without
justifying any "law" for time being in force to support the same. For example, it has
mentioned about powers of the Central Government under Seciion 3 (3) of the Foreign
Trade Policy to prohibit import or export, but has failed to cite ary Order which prohibits
import of Gold. Similarly, it has cited Section 11 (3) of the Customs Act, 1962 which again
Is a power to the Central Government to notify prohibitions, but no notification has been
cited to justify the allegation of prohibition. Similarly, the Circulars of RBI referred under
the show cause notice prescribes certain conditions for import of Gold by the nominated
agencies and does not per se prohibits it's import. It is further submitted that DGEP or the
Board does not have any power to "prohibit" import of any goods under the provisions of
the Customs Act, 1962. It is only the Central Government who is esmpowered to do so by
exercising the powers under Section 11. It is further submitted that the show cause notice
dated 12.10.2022 has cited a Notification No. 50/2017-Cus dated 20.06.2017 to justify
prohibition, which is a notification for exemption of duty and is issued under Section 25 of
the Customs Act, 1962 and not under Section 11. The show cause notice has not cited
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any law or notification under Section 11 of the Customs

Act, 1962 which prohibits im ort
of Gold. Also since there is no proof that the seize .

" s _ d Gold have been imported as
aggage’, hence, the provisions related to baggage would not apply. While dealing with

the aspect of "prohibition" for import of goods, the Adjudicating Authority has relied upon
various judicial pronouncements, but failed to specify any provision of law which
"prohibits" the import of Gold. It is submitted that the adjudication of confiscation and
penalties under the provisions of the Customs Act, 1962 cannot be done under vague
assertions, hence the order to confiscate the goods under Sections 111(d), 11 1(j), 111(1)
and 111(m) of the Customs Act, 1962 cannot be allowed to sustain.

3.8 It is further submitted that the definition of "imported goods" at Section 2
(25) of the Customs Act, 1962 means any goods brought into India from a place outside
India, but does not include goods which have been cleared for home consumption. A plain
reading of the said provision makes it amply clear that once the goods are cleared for
home consumption, the same cannot be treated as “imported goods", which means that
such goods which are cleared from Customs frontier, cannot be later treated as
"improperly imported" goods within the meaning of Section 111 of the Customs Act, 1962
because they cease to be "imported goods" and in that case such goods cannot be held
liable for confiscation under the aforesaid provision. Further, there is no provision under
the Customs law, which requires any goods to be accompanied by proof of import and it's
one to one correlation, when the same is being transited within the territory of India in
normal course of business and commerce. Even in respect of goods notified under
ection 123 of the Customs Act, 1962 there is no such requirement of the law. In such a
io, the contention of the Adjudicating Authority that the goods cannot be one to one
ated with the import documents does not only casts a burden not sanctioned by law,
Y commands to do something which is almost impossible because once the goods
orted and processed (that is cut into pieces for sale etc.) it is not possible for
lishing their identity with one-to-one documents in normal course of business. The
Adjudicating Authority has failed to appreciate that that the "burden of proof' under
Section 123 of the Customs Act, 1962 is not an irrefutable burden, when the Appellant is
able to show the purchase details of the Gold and such Gold is lying in the stock, the
"burden of proof" under Section 123 gets discharged.

3.9 Further while dealing the case of cross-examination of witnesses and oral
evidences relied upon by the DRI Authorities, the Adjudicating Authority has relied upon
a plethora of judicial pronouncements, but has failed to appreciate that there is neither
any direct oral evidence to support that the goods seized in this case are of "smuggled"
nature and also that there is no corroborative primary documentary evidence to support
this contention. The Adjudicating Authority has failed to appreciate that the evidences of
other witnesses of the case which pint towards dealing of M/s CRV Jewels with the
Appellant are taken at the back of the Appellant and are doubtful as already submitted
and in such a scenario, in order to establish the truth and to comply with natural justice,

cross-examination of such witnesses are vital. Furtii;h—ef.djudicating Authority has also
o B
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lost sight of Section 138B of the Customs Act, 1962 which indeed iays down the principles

for admissibility of statements recorded under Section 108 of the Customs Act, 1962 in

quasi-judicial proceedings.

3.10 Without prejudice to the submissions made on merits of the case, it is
submitted that in the instant case, there is neither any proof that the seized Gold was
imported in the form of bullion, nor any specific provision for their prohibition for import
have been quoted. Thus, the question of it's absolute confiscation does not arise as
Section 125 of the Customs Act, 1962 does not vest any discretion for not allowing
redemption of goods, if the goods are not prohibited. Without prejudice, it is also submitted
that in the instant case there is nothing on record that the Appe lant has imported these
goods in violation to the provisions of the Customs Act, 1962, nor there is any proof to
show that the Appellant had any knowledge that the Goods are "smuggled". It is submitted
that the Appellant is the bona fide owner of the goods and his pcssession was also bona
fide. Thus, even if the goods are presumed to be prohibited for import, but are not
prohibited for trade in the domestic market, it can be released upon payment of
redemption fine under Section 125 of the Customs Act, 1962 as the said provision gives
ample discretion to release even the prohibited goods upon payment of fine, which of
course has to be exercised reasonably. Having bona fide possession is one of therrs .

circumstances under which such discretion can be exercised. Yoy
[/

3.11 While levying a penalty under Section 112 of the Customs Act, 1962, iqé":'g‘ s H r
Ld. Adjudicating Authority has failed to specify the exact provision or clause or abt\of j'
omission or commission for which he is levying the penalty. He has simply levied the = -
penalty under Section 112 (i), without specifying the nature o® any prejudice that the
offence has caused or whether it falls under clause (a) or () of Section 112. The
Adjudicating Authority has failed to appreciate that penalty cannot be levied by penalty

under the quasi-criminal proceedings on by basis of vague ascertainment of act(s) of
omission or commission leading to imposition of such penalty. Further it is submitted,

since there is no role of the Appellant in the act in the illegal import and also since the
Appellant is in bonafide possession of the goods, the penalty imposed by the adjudicating
authority to the tune of Rs 71,42,786/- equivalent to the value of the seizure of the goods

seized under is absolutely harsh and liable to be is set aside and be quashed.

PERSONAL HEARING:

4. Personal hearing in the matter was held on 04.06.2025 following the
principles of natural justice wherein Shri Ashwini Kumar, Advoczite, appeared on behalf
of the Appellant. He reiterated the submissions made in the appeal memorandum.

Besides, the Appellant also relied upon the below mentioned decisions in support of their
claim:

(i) Shanti Lal Mehta vs. UOI — 1983 (14) ELT 1715 (Del);
(i) Commissioner of Customs (Prev) Kolkata vs. Ashok Kumar Agarwal — 2017
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(348) ELT 555 (Tri. — Kolkata);

(i) Dhanishtha Gold vs. Commissioner of Customs, Ahmedabad — 2019 (369) ELT
688 (Tri. — Ahmd.);

(iv) Tulsi Das Agarwal vs. Commissioner of Customs, Kanpur— 2003 (158) ELT 725
(Tri. — Delhi);
(v) UOI vs. Imtiaz Igbal Pothiawala — 2019 (365) ELT 167 (Bom.);

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by
the Additional Commissioner, Customs, Ahmedabad and the defense put forth by the
Appellant in their appeal. On going through the material on record, | find that following
issues required to be decided in the present appeals which are as follows:

() Whether the seizure of gold was legal and whether the burden of proof shifted to
the Appellant under Section 123 of the Customs Act, 1962;

(i) Whether the seized gold is "smuggled goods" liable for confiscation under Section

111 of the Customs Act, 1962:

hether the imposition of penalty under Section 112 of the Customs Act, 1962,

pn Shri Sagar M. Shah is justified.

Being aggrieved, the Appellant has filed the present appeal on 06.11.2023.
In the Form C.A.-1, the date of communication of the Order-In-Original dated 05.09.2023
has been shown as 09.09.2023. Thus, the appeal has been filed within normal period of
60 days, as stipulated under Section 128 (1) of the Customs Act, 1962. The Appellant
has submitted self-certified copy of the T.R.6 Challan No. 1/2023 dated 06.11.2023 for
Rs. 5,38,447/- towards payment of pre-deposit calculated @7.5% of the disputed amount
of penalty of Rs. 71,79,286/-, under the provisions of Section 129 E of the Customs Act,
1962. As the appeal has been filed within the stipulated time-limit and with the mandatory
pre-deposit, it has been admitted and being taken up for disposal on merits.

6. The Appellant's contention that the seizure was illegal due to a lack of
"reasonable belief" at the time of seizure is not persuasive. Section 110 of the Customs
Act, 1962, allows a proper officer to seize goods if he has "reason to believe" they are
liable to confiscation. The panchnama dated 21.04.2022 clearly records that the officers
had information about smuggled gold and found foreign-marked gold biscuits at M/s CRV
Jewels, leading to the search at the Appellant's premises. The initial belief was formed
based on specific intelligence and immediate findings. The subsequent release of some
gold does not retroactively invalidate the initial "reasonable belief' for the remaining

goods.

6.1 Moreover, gold is a "specified good" under Section 123 (2) of the Customs
Act, 1962. This section explicitly states that "Where any goods to which this section
applies are seized under this Act in the reasonable belief that they are smuggled goods,

_j\\(',\“/ _
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the burden of proving that they are not smuggled goods shall be...... on the person from
whose possession the goods were seized." Since the initial seizure was based on a
reasonable belief, the burden of proving the non-smuggled nature of the remaining 15
pieces of gold clearly shifted to the Appellant. The Appellant failed to discharge this
burden by providing legitimate import documents or satisfactory evidence of duty-paid
procurement for these specific pieces.

6.2 The Appellant's argument that once goods are cleared for home
consumption, they cease to be "imported goods" and cannot be confiscated under
Section 111 is misplaced in the context of smuggled goods. Smuggled goods, by
definition under Section 2 (39) of the Customs Act, 1962, are goods that render
themselves liable to confiscation under Section 111 or 113. If goods are smuggled, they
are never "cleared for home consumption” in the legal sense, as they bypass proper
customs procedures. The very act of smuggling makes them liable to confiscation. The
statements of Shri Vipulbhai Dhirubhai Borad and Shri Rambhai Maganbhai Suhagiya,
clearly indicate a well-orchestrated smuggling operation of gold from UAE. Shri Sagar M.
Shah's admission in his statement dated 22.04.2022 that he "had done trading of 130
pieces of UAE origin Gold Biscuits... from Shri Rambhai Suhagiya... on 18.04.2022" and
his later admission in the questionnaire to melting and re-marking duty-paid gold with
foreign brands like "Suisse," "ARG Melter Assayer," and "Tigris" (which Augmont
Enterprises Pvt Ltd confirmed they never sold) are crucial. This conduct, especially the
re-marking, strongly suggests an attempt to pass off legitimately imported gold as
smuggled foreign gold, or to conceal the origin of smuggled gold, thereby creating a false
trail. His admission that the re-marking procedure was "not legzlly correct” and that he
maintained no records for it further strengthens the department's case. In the present
case, the chain of events, from the initial seizure at M/s. CRV Jewels to the statements
of the individuals involved and Shri Sagar M. Shah's own admissicns, establishes a strong
case for the seized gold being smuggled goods. 7N

7 TN\ \
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6.3 The various clauses of Section 111 are applicable: - syt | E)
T\ S e

-

« Section 111(d): Goods imported contrary to any prohibition. Gold impart is . °

restricted and regulated, and non-compliance with these regulations can amount
to a prohibition. The SCN refers to various RBI circulars and DGFT notifications
that regulate gold import, and any import outside these chennels is prohibited. The
argument that no specific prohibition notification under Section 11 was cited is
weak, as Section 11(3) clarifies that prohibitions under "any other law" are
executed under the Customs Act if notified. The various regulations cited by the
adjudicating authority, even if not direct prohibitions under Section 11, create a
regulatory framework that, if violated, renders the goods liable.

e Section 111(j): Dutiable or prohibited goods removed from a customs area or
warehouse without permission. This applies to the initial act of smuggling.
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. §ection 111(l): Dutiable or prohibited goods not included or in excess of those
included in the entry or declaration. This is directly applicable if the gold was
smuggled without proper declaration.

* Section 111(m): Goods not corresponding in value or other particulars with the
entry / declaration. Shri Sagar M. Shah's admission of re-marking foreign brand
names on domestically purchased gold, and the fact that the seized gold had
markings of brands that Augmont did not sell, indicates a clear mis-description /
mis-declaration, making this section applicable.

6.4 Section 112 of the Customs Act, 1962, imposes a penalty on any person
who does or omits to do any act that would render goods liable to confiscation under
Section 111, or who acquires possession of or deals with goods knowing or having reason
to believe they are liable to confiscation. Shri Sagar M. Shah's own admissions about
trading in UAE origin gold from Shri Rambhai Suhagiya (who was directly involved in
smuggling) and his practice of re-marking gold with foreign brands, coupled with his
admission that this practice was "not legally correct" and that he maintained no records,
clearly demonstrate his active involvement and knowledge (or at least reason to believe)
that he was dealing with goods liable to confiscation. His attempt to retract his earlier
statements regarding receipt of gold from Suhagiya, while admitting to contracting for it,
appears to be an afterthought to evade liability. The WhatsApp chats recovered from
Rambhai Suhagiya's phone, showing orders for specific quantities of gold biscuits with
ices, further corroborate the transactions.

The argument that the penalty is vague is not sustainable. The impugned
ﬁﬁﬂd re arly imposed the penalty under Section 112 (i) of the Customs Act, 1962, which
to goods in respect of which any prohibition is in force. The acts of omission and
mmission on the part of Shri Sagar M. Shah, including dealing in smuggled gold and
engaging in deceptive re-marking practices, directly contribute to the goods being liable
for confiscation. Therefore, the penalty imposed is justified.

6.6 The Appellant's challenge to the reliability of the statements recorded under
Section 108 of the Customs Act, 1962, is not sustainable. Statements recorded under
Section 108 are admissible in evidence and carry a high probative value, as they are not
recorded by police officers. The Appellant's claim that statements were obtained under
allurement or threat is a common defense mechanism and needs to be substantiated with
concrete evidence, which is lacking here. The fact that Shri Sagar M. Shah sought
anticipatory bail does not automatically invalidate his earlier statements. The
corroborative evidence, including the recovery of gold, the consistent statements of other
individuals involved in the smuggling chain (Vipulbhai Borad and Rambhai Suhagiya),
and the WhatsApp chats, lends strong support to the veracity of the statements. The
Appellant's own admission of re-marking gold further corroborates the department's

findings.
e

v
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6.7 The argument regarding Section 60 of the Indian Evidence Act, 1872, is
misapplied. The statements are not hearsay, they are direct admissions of facts by the
persons involved in the chain of events. Section 138B of the Customs Act, 1962, lays
down conditions for admissibility of statements, and the adjudicating authority has
considered these by relying on the statements that were 1ot retracted or were

corroborated.

& Based on the comprehensive analysis of the facts and legal provisions, itis
evident that the adjudicating authority's findings are well-founded. The seizure of gold
was legal, and the burden of proof shifted to the Appellant, which they failed to discharge
for the confiscated goods. The evidence, including the consistent statements of multiple
individuals involved in the smuggling syndicate and the Appellant's own admissions
regarding trading in foreign origin gold and deceptive re-marking practices, conclusively
establishes that the seized gold was smuggled. Consequently, the confiscation of the
goods under Section 111 and the imposition of penalty on Shri Sagar M. Shah under
Section 112 of the Customs Act, 1962, are fully justified. The Appellant's contentions are
rebutted by the factual matrix and established legal precedents.

8. Further, | have gone through the case laws relied upon by the Appellant,
however, | find that none of the case law is squarely applicable to the facts of the present
case. The facts of the instant case is outright smuggling of subject seized foreign origin
gold inasmuch as Shri Sagar Shah was unable to produce any documents to prove the
legitimate import or purchase of the subject seized goods. Thus, the case laws relied

upon by the Appellant do not come to their rescue. Eal TEN\
/,.._.\ .),
9. In view of the above findings, | hereby order as undler: { \ }:!
H J e

(i) 1uphold the absolute confiscation of the 15 pieces of foreign origin Gold\@{mm /
pieces weighing 1317.30 Grams valued at Rs. 71,79,283/- under the provisions
of Sections 111(d), 111(j), 111(l), and 111(m) of the Customs Act, 1962;

(i) 1'uphold the imposition of penalty of Rs. 71,79,286/- (Rupees Seventy One Lakh
Seventy Nine Thousand Two Hundred Eighty Six Only) upon Shri Sagar M. Shah,

Proprietor of the Appellant under the provisions of Section 112 (i) of the Customs
Act, 1962;

10. Accordingly, the appeal filed by the Appellant is hereby rejected.

Commissioner (Appeals),
Customs, Ahmedabad

F. No. -
No. S/49-316/CUS/AHD/2023-2 71 Date: 19.06.2025
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By Registered post A.D/E-Mail
To,

M/s Moon Star Inc.

Shop No. 1/A & 2B,

Rangrej Tower, Jada Khadi,

Mahidarpura,
Surat- 395003

Copy to:

J./ The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

2. The Principal Commissioner of Customs, Ahmedabad.
3. The Additional Commissioner of Customs, Custom, Surat.
4, Guard File.
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