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ORDER- IN-APPEAL ISSUED ON:

] M/s. Kotak Petroleum LLP,
sdterepaf 1 1 9 Ul 2" Floor, Standard House, Opp. Hotel
NAME AND ADDRESS OF THE : .
KPS AT Celebration, Indira Marg, Jamnagar - 361001.
: & Others

1 | g ufa 39 wfew & Frolt SuahT & fE qud | 4 oTdl 8 e AT 98 Wil fear T
g

This copy is granted free of cost for the private use of the person to whom it is issued.
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Haree fufaw 1962 @ URT 129 I I (1) (U WA F A FofafEd
ARG F T H wEw A B Afed 39 AW § AU B HTET HeHH Al g al
=9 IRy @ Wity # o A 3 7GR F R Iy Wi /dgE g (3rdeT wwm),
R TaTen, (R faumn wug wnf, 98 el @ e sdeT wRad B ded ©.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories [
of cases, any person aggrieved by this order can prefer a Revision Application to The Additional
Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)
Parliament Street, New Delhi within 3 months from the date of communication of the order.

Frofafaa a=fRa 3MeR1/Order relating to:

(P (

W & Y | HUlfod By A

(a)

any goods imported on baggage

(@

HRA A TaTd B 8g (Pl ared § wIaT W1 AT HRd A 3% T WM W IAR
q U AT 97 S9 T RIH W SaR W & g onifd Wi SaR 7 WM W 41 39 |
el R UX IR TN I @ " § onifde "t & S g

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such
destination if goods unloaded at such destination are short of the quantity required to be unloaded at that
destination.

(¢

WTeP HUMTTH, 1962 F HATT X qUT IS AU GAIQ Y A8 & dgd Yob arad!
Pt 3rgrat.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

TG ded U Od OHEd # [@ieg e A WRgd @1 gh [ Sriid
IS wig F S ok IW F wy @ s @ww g1 wfRe . .

The revision application should be in such form and shall be verified in such manner as may be specified |
in the relevant rules and should be accompanied by :

B WY TaT,1870 WG W.6 YA 1 P U UG BT TC HTAR TH AW B
4 yfeai, R e e & o 39 @ e gew Ree @ g =feg.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

)

WS qWIawl & Jomal Wi qA Me¥ @I 4 Wiedi, afe

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(n

gt & fog andew @t 4 wiaar

(c)

4 copies of the Application for Revision.

()

TG TG TN - [ TT U THTRIeB A T~ TaH, 1962 @y a)
AfufRadasisrads via gvs seieiffumgiEidssrdamasds. 200/
(FUTE AT ATS. 1000/-(FICCHEHARHATT /

SRR TR R 1000 Wt

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred “@"'A\“r-
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, ﬁﬂf§ "
forfeitures and Miscellaneous Items being the fee prescribed in the Customns Act, 1962 (as amended) for |
filing a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one

lakh rupees or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

g 9. 2 & U gfud AHel $ @Er 4 HHGA & W W gfg $ig dfed g9
JRW A ITE TEH T B A A s P 1962 N URT 120 T (1) F
g wid . g -3  doger, FET IAE Yow AR FaT IR AdE AP F FHa |
Prafaf@d @ w afia o 99d &

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order
can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs,
Excise and Service Tax Appellate Tribunal at the following address :

W,%ﬁu gdlg Yeb T ¥al & | Customs, Excise & Service Tax Appellate Tribunal,

srdifergaifasvor, ufindt &g dis West Zonal Bench
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TE] Ao, gt Hae, Fiee MRURTR g, | 2 Floor, BahumaliBhavan,

HURTT, AEHSREE-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

5. |HHTYIEs ATUTAH, 1962 B URT 129 T (6) & HHH, VAP SAUTAH, 1962 B URT
129 ¥ (1) & ¥ orfle & wy Fwfaf@s g dow e oifde-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -
®) | ofld ¥ WEg AHa ® Wl [pdl GHIRe® MUBRI GRI AT 4T Yob AR AT
(| qur svmar T €8 $ IBH UMY 9 ¢ g7 I9G $H 8 a9 UP gWR UU.
(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees;
@) | ofter & Tl ama d ogl fdl AIAYeP USRI GRT AR @ Yob R TS
(| qur oFmaT a7 &8 @ I@H Ui a1 ©U¢ ¥ AiUe g afra vud vIw arm 9@ e
9 g . 99 §9R ¥UT
(b) | where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the
case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five
thousand rupees ;
N | odter § wrfud AHS # Wil [dl AIHRe® UPR! GRT AR TG god AR AT
YT T AT EF B I@EH YA 9 U¢ ¥ IyfUe g o g9 WKk IuC.
(¢c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees
(H) | SHENP e TS O, AU 10% SRTHRAR, e P U UAG SIaaEHe, JIG S 10%
HETFHAR TRPaaesiaagie, sferarne
(d) | Anappeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty
are in dispute, or penalty, where penalty alone is in dispute,
6. | SEAAMUFGHPIURT 129 (T) FAiiaUIaUSIUSAHEGAIASHEGATA- ()

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER IN APPEAL
The present appeals have been filed by the Appellants (as mentioned in

Table -1) under Section 128 of the Customs Act, 1962 against the Order-in-
Original No. 14/Additional Commissioner/2025-26 dated 27.11.2025
(hereinafter referred to as “the impugned Order”) passed by the Additional
Commissioner of Customs (Preventive), Jamnagar (hereinafter referred to as “the
Adjudicating Authority”) whereby confiscation of the imported goods, vessel and
imposition of penalties were ordered under the provisions of the Customs Act,

1962 against the Appellants as detailed in Table -1.

Table-1

S.No.

Appeal No.

Name of the Appellants

—

$/49-298/CUS/JMN/JAN/2025-26

M/s Prime Tankers LLC

$/49-299/CUS/JMN/JAN/2025-26

M/s Global Ace Shipping Lines INC

S/49-300/CUS/JMN/JAN/2025-26

Shri Jugwinder Singh Brar

$/49-301/CUS/JMN/JAN/2025-26

M/s Global Tankers Pvt. Ltd.

$/49-304/CUS/JMN/JAN/2025-26

M/s Velji P & Sons

S/49-305/CUS/JMN/JAN/2025-26

M/s K Infra Middle East FZE

S/49-306,CUS/JMN/JAN/2025-26

M/s Kotak Petroleum LLP

S/49-307/CUS/JMN/JAN/2025-26

M/s Hemal Kaniyalal Kotak

O| 00| ~I| o i K| W W

S/49-310/CUS/JMN/JAN/2025-26

M/s Shri Angarkar Dnyanesh
Nandkishor

S/49-311/CUS/JMN/JAN/2025-26

Shri Don Bosco Dominic Pradeep

11

S/49-312/CUS/JMN/JAN/2025-26

Captain Sufiyan Khan

12

S/49-313/CUS/JMN/JAN/2025-26

Shri Barnabas Stephen

13

S/49-314/CUS/JMN/JAN/2025-26

Shri Midhun

14

S/49-315/CUS/JMN/JAN/2025-26

Shri Ramakant Mishra

15 5/49-316/CUS/JMN/JAN/2025-26
16 $/49-317/CUS/JMN/JAN/2025-26

M/s Preetika Shipping Agencies Pvt. Ltd.
Shri Deepak Mohanlal Khabrani

2.1 Facts of the case, in brief, are that the case originated from specific
intelligence developed by the officers of the Directorate of Revenue Intelligence
(DRI) to the effect that consignments of Bitumen Grade VG-30 (hereinafter

referred to as “the goods”) were being imported at Pipavav Port by mis-declari

AN
the country of origin as Iraq, whereas the goods were actually originating %0,

Iran. It was further gathered that fabricated shipping documents were

A
e

used to conceal the actual port of loading and the origin of the goods. \?A' " !
\ 4‘,‘\\._,_.-//-.:'

2.2 Acting upon the said intelligence, investigation was initiated in respect ‘EJE_{_:.- -~
import of 3828.879 MT of Bitumen Grade VG-30 imported by M/s. Kotak
Petroleum LLP, Jamnagar, through the vessel M.T. Global Rani (Voyage No.

g

01/22). The said goods were imported through five Bills of Entry bearing Nos.
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7120173, 7120174, 7120175, 7120562 and 7120564 all dated 18.01.2022, filed
at Pipavav Port through the Customs Broker M/s. Velji P. & Sons, Jamnagar.

2.3 During investigation, the vessel M.T. Global Rani was rummaged on
20.01.2022 by the officers of DRI. During the course of rummaging, several
documents including port clearance certificates and other records issued by
authorities of the Islamic Republic of Iran were recovered from the vessel. These
documents indicated that the vessel had called at Bandar Abbas Port, Iran,
whereas the import documents submitted before Customs authorities declared

the port of loading as Khor Fakkan and the country of origin as Irag.

2.4 Investigation further revealed that the Bills of Lading dated 14.01.2022
issued in respect of the cargo declared Khor Fakkan as the port of loading,

whereas the vessel had actually loaded the cargo at Bandar Abbas Port, Iran.

2.5 In view of the above discrepancies, statements of various persons
connected with the import transaction and the operation of the vessel were

recorded under Section 108 of the Customs Act, 1962.

» Shri Barnabas Stephen, Master of the vessel M.T. Global Rani, in his
statement recorded under Section 108 of the Customs Act, 1962, inter-
alia stated that the vessel had actually loaded the cargo of Bitumen from
Bandar Abbas Port, Iran and thereafter sailed towards India. He also
stated that the vessel had not entered Khor Fakkan port, though the
shipping documents mentioned the same.

» Shri Don Bosco Dominic Pradeep, Chief Officer of the vessel, in his
statement recorded during investigation, stated that the entries in the
vessel’s logbook were written by him as per the instructions of the Master
of the vessel and that the entries relating to cargo transfer at Khor Fakkan
were made as per such instructions.

» Shri Angarkar Dnyanesh Nandkishor, another Chief Officer of the vessel,

in his statement recorded under Section 108 of the Customs Act, 1962,

stated that he was working under the directions of the Master and that the

cargo operations were carried out as per such instructions.

Shri Hemal Kaniyalal Kotak, Partner of M/s. Kotak Petroleum LLP, in his

statement recorded under Section 108 of the Customs Act, 1962, when

confronted with the documents recovered during investigation, admitted
that the cargo imported under the said Bills of Entry had been loaded from

Bandar Abbas Port, Iran.

2.6 On the basis of documentary evidence recovered during rummaging of the
vessel and the statements recorded during investigation, the officers formed a
reasonable belief that the vessel M.T. Global Rani had been used for

transportation of goods which were liable to confiscation under the provisions of
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the Customs Act, 1962. Accordingly, the vessel was seized under the provisions
of the Customs Act, 1962 and a Show Cause Notice was issued proposing
confiscation of the vessel and imposition of penalties upon the importer, shipping
entities, vessel officers and other persons connected with the import and

operation of the vessel.

2.7 The Show Cause Notice alleged involvement of several entities and
individuals including M/s. Kotak Petroleum LLP, Shri Hemal Kaniyalal Kotak,
M/s. K Infra Middle East FZE, M/s. Velji P. & Sons (Customs Broker), M/s.
Preetika Shipping Agencies Pvt. Ltd. (Shipping Agent), Shri Deepak Mohanlal
Khabrani, Shri Barnabas Stephen, Shri Don Bosco Dominic Pradeep, Shri
Angarkar Dnyanesh Nandkishor, M/s. Prime Tankers LLC., M/s. Global Tankers
Pvt. Ltd., Shri Jugwinder Singh Brar and other employees associated with the
vessel, for their alleged role in the handling, documentation and transportation

of the impugned cargo.

2.8 In the impugned Order-in-Original dated 27.11.2025, the Adjudicating
Authority ordered confiscation of the vessel M.T. Global Rani valued at
Rs.12,74,00,000/- under Section 115(2) of the Customs Act, 1962, with an
option to redeem the same on payment of redemption fine of Rs.50,00,000/-
under Section 125(1) of the Customs Act, 1962. The Adjudicating Authority
further imposed penalty of Rs.15,00,000/- under Section 114AA of the Customs
Act, 1962 upon M/s. Global Ace Shipping Lines INC., Panama, the owner of the
vessel, and ordered encashment of Bank Guarantee No. 240GT01220340005
dated 03.02.2022 amounting to Rs.2,00,00,000/- issued by HDFC Bank
Limited, Rajula, submitted by the Shipping Agent, to be appropriated towards
the redemption fine and penalty imposed. Further, penalty of Rs.5,00,000/-
under Sections 112(a)(ii) and 112(b)(ii) of the Customs Act, 1962 and penalty of
Rs.5,00,000/- under Section 114AA of the Customs Act, 1962 were imposed
upon Shri Hemal Kaniyalal Kotak, Partner of M/s. Kotak Petroleum LLP, while
penalty under Section 117 was dropped. The Adjudicating Authority also

imposed penalty of Rs.5,00,000/- each under Sections 112(a)(ii) and 112(
and Rs.5,00,000/- under Section 114AA upon M/s. K Infra Middle East

the proposal for penalty under Section 114AA against the importer M/s. Kotak
Petroleum LLP was dropped. The Adjudicating Authority also imposed penalty of

s.5,00,000/- each under Sections 112(a)(ii) and 112(b)(ii) and Rs.5,00,000/-
under Section 114AA upon M/s. Preetika Shipping Agencies Pvt. Ltd., the
Shipping Agent, and similar penalties upon Shri Deepak Mohanlal Khabrani,
Director of the said company. In respect of the vessel’s officers, penalty of

Rs.5,00,000/- under Sections 112(a)(ii) and 112(b)(ii) and Rs.5,00,000/- under
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Section 114AA was imposed upon Shri Barnabas Stephen, Master of the vessel,
while penalty of Rs.2,00,000/- under Sections 112(a)(ii) and 112(b)(ii) and
Rs.2,00,000/- under Section 114AA was imposed upon Shri Don Bosco Dominic
Pradeep and Shri Angarkar Dnyanesh Nandkishor, Chief Officers of the vessel.
Further, penalty of Rs.20,00,000/- under Sections 112(a)(ii) and 112(b)(ii) was
imposed upon M/s. Prime Tankers LLC., Dubai, and penalty of Rs.25,00,000/-
under the same provisions was imposed upon M/s. Global Tankers Pvt. Ltd., the
manning agency of the vessel owner. Additionally, penalty of Rs.10,00,000/-
under Sections 112(a)(ii) and 112(b)(iij) and penalty of Rs.10,00,000/- under
Section 114AA was imposed upon Shri Jugwinder Singh Brar, Director of M/s.
Global Tankers Pvt. Ltd. Further, penalty of Rs.2,00,000/- under Sections
112(a)(ii) and 112(b)(ii) and Rs.2,00,000/- under Section 114AA was imposed
upon Shri Ramakant Mishra, Shri Midhun and Captain Sufiyan Khan,
employees associated with M/s. Global Tankers Pvt. Ltd. / Prime Tankers LLP.

3. Being aggrieved by the impugned Order, the Appellants have filed the present

appeals and mainly contended as under:
3.1 M/s Kotak Petroleum LLP:

» The appellant, inter alia, submits that the impugned order is a non-
speaking order as the Learned Adjudicating Authority has failed to
consider and deal with the various submissions and judicial precedents
cited by the appellant.

> The appellant further submits that they had no prior knowledge that the
vessel M.T. Global Rani (Voyage 01/22) had loaded the goods from Bandar
Abbas, Iran, instead of Khor Fakkan, as declared in the import documents.
According to the appellant, the fact that the goods were loaded at Bandar
Abbas came to light only after the rummaging of the vessel by Customs
officers at Pipavav, which led to recovery of certain documents and
statements of crew members. It is contended that none of the persons
examined under Section 108 of the Customs Act, 1962, including the

Master of the vessel, Chief Officers, representatives of the overseas
shipping agent, or officials connected with the vessel and shipping
gencies, have implicated the appellant in the alleged mis-declaration of
ort of loading or country of origin. Hence, according to the appellant,
there is no oral or documentary evidence linking them with the alleged
mis-declaration.

» The appellant submits that the goods are not liable for confiscation under
Section 111(m) of the Customs Act, 1962, and the importer cannot be
penalized where the Bills of Entry were filed on the basis of documents

received from the overseas supplier and there was no mens rea or intention
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to misdeclare. It is further contended that there has been no duty evasion
arising from the alleged discrepancy.

> The appellant also contends that the requirements of Section 138C of the
Customs Act, 1962 relating to admissibility of electronic evidence have not
been complied with and therefore reliance placed on the data retrieved and
printed under the Panchanama dated 24.01.2022 is legally unsustainable.

> With regard to the documents relied upon in the show cause notice, the
appellant submits that the documents such as time sheets, inspection
reports, ullage reports, certificates of quality, and bills of lading issued by
M/s. Atlas Inspection Services KISH (Ltd.), as well as certain emails and
chat communications, pertain to a period prior to filing of the first Bill of
Entry dated 24.11.2021 and do not contain any reference to the appellant.
It is contended that the Adjudicating Authority has failed to establish any
correlation between these documents and the goods imported by the
appellant. Further, the Bill of Entry dated 23.02.2022 relied upon in the
notice pertains to M/s. Kotak Asphalt LLP, which is a separate legal entity,
and in any case correctly declares the port of loading as Bandar Abbas and
the country of origin as Iran, thereby negating any allegation of mis-

declaration.

» The appellant submits that the allegation in the show cause notice that
the appellant was habitually importing Iranian origin bitumen by mis-
declaring the port of loading and country of origin is unsupported by any
cogent evidence. It is also contended that the statement of Shri Hemal
Kotak does not indicate any prior knowledge regarding the alleged mis-
declaration and that certain consignments referred to in the notice were
imported by M/s. Kotak Asphalt Ltd., which is a different legal entity.

» The appellant further submits that the goods were examined by Customs

officers at the port of import and cleared for home consumption only af;

N ¥ ‘h\
@;e/\

)

decisions in Neyveli Lignite Corporation Ltd. v. Union of India, 2009 [2‘?2;&’_", - ;
ELT 487 (Mad.), Alstom Transport Ltd. v. Commissioner of Customs,
Chennai, 2007 (220) ELT 312 (Tri-Chennai), Kirti Sales Corporation v.
Commissioner of Customs, Faridabad, 2008 (232) ELT 151 (Tri-Del.),
Agarwal Industrial Corporation Ltd., 2020 (373) ELT 280 (Tri-Bang.), and
Amit Petrolube Ltd., 2023 (12) TMI 796 (CESTAT Ahmedabad), wherein

confiscation and penalties were set aside where declarations were made

verification of the declarations and supporting documents, and ther
no case of mis-declaration arises.

» In support of the above contentions, the appellant relies upon\T,
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on the basis of documents supplied by the foreign supplier and there was
no deliberate mis-declaration.

The appellant also submits that penalties under Sections 112(a), 112(b),
114AA and 117 of the Customs Act are not sustainable since the goods
are not liable to conﬁscation,_ no false declaration or document was
knowingly used before Customs, and Section 117 being a residuary
provision cannot be invoked where specific penal provisions have already
been applied, as held by the Hon’ble Bombay High Court in Frigorifico
Allana Pvt. Ltd., 2024 (12) TMI 101 (Bom.). It is further contended that
cumulative penalty under both clauses (a) and (b) of Section 112 is not
legally permissible.

Accordingly, the appellant prays that the impugned order be set aside and

the penalties imposed upon them be dropped.
Shri Hemal Kotak:

The appellant submits that the impugned order is a non-speaking order,
as the Adjudicating Authority failed to deal with the submissions and
judicial precedents relied upon by the appellant.

It is contended that the Adjudicating Authority erred in not appreciating
that the appellant had no prior knowledge that vessel MT Global Rani
(Voyage 01/22) had loaded goods from Bandar Abbas (Iran) instead of Khor
Fakkan. The alleged facts came to light only after rummaging of the vessel
by Customs at Pipavav and statements of the Master and officers of the
vessel. None of the persons examined under Section 108 of the Customs
Act, 1962, including the Master, vessel officers, shipping agents abroad,
representatives of Global Tankers, or the Indian shipping agent, implicated
the appellant. Hence, there is no oral or documentary evidence connecting
the appellant with the alleged mis-declaration of port of loading or country
of origin.

The appellant submits that the goods are not liable to confiscation under
Section 111(m) as the Bills of Entry were filed on the basis of documents

received from the overseas supplier and there was no mens rea or duty

evasion involved in the alleged mis-declaration.
is further submitted that the requirements of Section 138C of the
stoms Act regarding admissibility of electronic evidence have not been

fomplied with; therefore, reliance on data retrieved and printed under the

Panchanama dated 24.01.2022 is legally unsustainable.

The show cause notice relies on several documents such as time sheets,
inspection reports, ullage reports, emails, and a bill of lading relating to
other vessels. The appellant submits that documents at Sl. Nos. 1-8 pre-

date 24.11.2021, when the first Bill of Entry was filed by M/s. Kotak, and
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none of these documents mention the appellant or establish any nexus
with the imports in question. The document at Sl. No. 9 relates to a Bill of
Entry filed by M/s. Kotak Asphalt LLP, a separate legal entity, wherein the
port of loading and country of origin were correctly declared as Bandar
Abbas, Iran. Hence, the allegation of mis-declaration is misplaced.

» Reliance is placed on Neyveli Lignite Corporation Ltd. v. Union of India
[2009 (242) ELT 487 (Mad.)], wherein it was held that allegations of fraud,
suppression, collusion, or conspiracy must be proved by the party making

such allegations.

Y

The appellant submits that although the notice alleges habitual import of

Iranian origin bitumen by mi;—declaﬁng the port of loading and country of

origin, the Adjudicating Authority has not produced any cogent evidence

linking the appellant with such alleged mis-declaration, and the
documents relied upon do not relate to the appellant’s imports.

» The appellant further submits that at no stage has the appellant admitted
to importing goods of Iranian origin by mis-declaring the country of origin.
The statement relied upon in the notice does not indicate prior knowledge
of any mis-declaration. It is also submitted that certain quantities
mentioned in the notice relate to M/s. Kotak Asphalt Ltd., a separate legal
entity, and not the appellant.

» It is also contended that the goods were examined by Customs officers at

the port of import and cleared for home consumption only after verification

of the declarations and documents. Hence, there was no mis-declaration
at the time of import and clearance, and consequently the provisions of

Sections 111(m), 112(a) and 112(b) are not attracted.

‘.f

Reliance is placed on Alstom Transport Ltd. v. Commissioner of Customs
[2007 (220) ELT 312 (Tri.)] and Kirti Sales Corporation v. Commissioner of
Customs [2008 (232) ELT 151 (Tri.)], wherein confiscation and penalties
were set aside when declarations were made based on documents prowded,, v~
by the foreign supplier and there was no deliberate mis-declaration. '
» It is further submitted that confiscation under Section 111(m) i
sustainable in light of decisions in Agarwal Industrial Corporation ﬂg
(2020 (373) ELT 280 (Tri.)], Amit Petrolube Ltd. [2023 (12) TMI 79 D ,,
CESTAT Ahmedabad], Alstom Transport Ltd., and Kirti Sales Corporation.

» (L) Consequently, the appellant submits that penalties under Sections
112(a), 112(b), and 114AA are also not sustainable since the goods
themselves are not liable to confiscation and there is no evidence that the
appellant knowingly made or used false documents.

> The appellant further contends that cumulative penalties under both

Sections 112(a) and 112(b) cannot be imposed simultaneously for the same

act.
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» For the same reasons, the appellant, being a partner of M/s. Kotak, cannot
be held personally liable for penalties under Sections 112(a), 112(b),
114AA, or 117 of the Customs Act.

» Reliance is also placed on SKA Cashew & Others v. Commissioner of
Customs, Ahmedabad [2024 (12) TMI 172 — CESTAT Ahmedabad], which
followed the judgments in Jai Prakash Motwani [2010 (258) ELT 204 (Guj.)]
and Vinod Kumar Gupta (2013 (287) ELT 54 (P&H)], wherein it was held
that when penalty is imposed on a partnership firm, separate penalty on
the individual partner is not warranted. Accordingly, it is prayed that the
proceedings against Shri Hemal Kotak, Partner, be dropped.

3.3 M/s. K Infra Middle East FZE.:

The appellant submits that the Adjudicating Authority failed to appreciate

"r.’

that the appellant firm was created only to facilitate payment transactions
between M/s. Kotak Petroleum LLC (buyer) and M/s. Synergy (seller) and
had no role in determining the origin of goods or preparation of documents
relating to the country of origin. No document prepared by the appellant
relating to origin of goods has been cited to justify penalties under Sections
112(a), 112(b) or 114AA of the Customs Act, 1962.

» It is further submitted that the Adjudicating Authority has not identified
any document or act attributable to the appellant which establishes that
the appellant was responsible for the alleged mismatch in the country of
origin of goods imported by M/s. Kotak Petroleum LLP.

» The appellant submits that he did not file any Bill of Entry before Customs.
Hence, the appellant did not perform any act or omission that rendered
the goods liable to confiscation under Section 111 of the Customs Act, and
therefore penalty under Section 112(a) is not sustainable.

» The appellant also contends that he never dealt with the goods either
before or after their import into India. The appellant neither rendered the
goods liable to confiscation nor dealt with goods knowing that they were

liable to confiscation under Section 111, Further, any alleged liability of

oods to confiscation could arise only after import into India, and therefore

_. he appellant could not have dealt with the goods with knowledge of such

*fliability. Accordingly, penalties under Sections 112(a) and 112(b) are not

applicable.

» It is also submitted that the law does not permit imposition of cumulative
penalties under both Sections 112(a) and 112(b) for the same alleged act,
and therefore the impugned order is legally untenable on this ground as
well.

» The appellant further submits that the Adjudicating Authority relied upon
an employment certificate issued by M/s. Kotak Petroleum to Shri Kishan
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Chandrakant Vaya for opening a bank account in Dubai in the name of
the appellant firm, but failed to establish any evidence showing that the
appellant participated in negotiations with the supplier M/s. Synergy or
suggested any modification in the country of origin mentioned in the
documents supplied by the seller. There is no evidence that the appellant
altered any document received from M /s. Synergy or forwarded any altered
document to M/s. Kotak Petroleum LLP, which filed the Bills of Entry
before Customs.

» In the absence of any evidence demonstrating knowledge, intention, or
involvement of the appellant in making or using false declarations or
documents, the penalty imposed under Section 114AA is without factual
or legal basis. Accordingly, the appellant submits that penalties under
Sections 112(a), 112(b) and 114AA of the Customs Act, 1962 are not

sustainable in law.

3.4 M/s. Velji P. & Sons:

‘r’?

The impugned order travels beyond the scope of the show cause notice, as

there was no allegation in the notice regarding any contravention of

Section 46 of the Customs Act, 1962, Since the penalty has been imposed

on a ground not proposed in the show cause notice, the order is legally

unsustainable.

» The appellant submits that Section 46 of the Customs Act imposes
obligations upon the importer and not upon a Custom Broker. As the
terms “importer” and “Custom Broker” are distinct and not
interchangeable in the statute, invocation of Sections 46(4) and 46(4A)
against the appellant, who acted only as a Custom Broker, is legally
incorrect.

» It is further submitted that the impugned order does not cite any legal

provision requiring a Custom Broker to independently verify the

importer.

Broker cannot be penalized when the Bill of Entry is prepared and ﬁle { on*
the basis of documents furnished by the importer, and there is no e\nc:lcx;c:fQ - :/
to show that the broker had knowledge of any mis-declaration.
» In support of the above proposition, reliance is placed on the following
judicial decisions:
e D. Ankineedu Chowdry — 2005 (182) ELT 206 (Tri.-Chennai)
* Prime Forwarders — 2008 (222) ELT 137 (Tri.-Ahmedabad)
¢ G.M. Enterprises — 2010 (262) ELT 796 (Tri.-Mumbai)
* Sindhu Cargo Services Ltd. — 2008 (226) ELT 282 (Tri.-Chennai)
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o Akanksha Enterprises — 2006 (203) ELT 126 (Tri.-Delhi)
e Vetri Impex — 2004 (172) ELT 347 (Tri.-Chennai)

e Mahendra Patni - 2004 (164) ELT 259 (Tri.-Kolkata)

e V. Esakia Pillai — 2001 (138) ELT 802 (Tri.-Chennai)

» The appellant further submits that penalty under Section 117 cannot be

imposed in the absence of mens rea or intentional contravention. Reliance

is placed on the following decisions:

e Syndicate Shipping Services Pvt. Ltd. — 2003 (154) ELT 756 (Tri.-
Chennai)

e Vijendra Singh CHA - 2017 (7) TMI 272 (CESTAT Allahabad)

e DHL Express (India) Pvt. Ltd. - 2016 (332) ELT 169 (Tri.-Mumbai)

In view of the above submissions, the appellant contends that the penalty

imposed under Section 117 of the Customs Act, 1962 is without legal basis

and liable to be set aside.
Shri Angarkar Dnyanesh Nandkishor:

The appellant submits that the Adjudicating Authority has erred in
imposing penalties under Section 112(a)(ii), 112(b)(ii) and 114AA of the
Customs Act, 1962 without recording any specific findings regarding the
role of the appellant or explaining how the appellant’s acts or omissions
rendered the goods liable to confiscation under Section 111 of the Act. It
is contended that the appellant was appointed as Chief Officer of the vessel
only on 14.01.2022, and therefore had no role in the alleged manipulation
of voyage documents or concealment of the last port of call. According to
the appellant, no evidence has been brought on record to show that the
appellant aided or abetted the Master of the vessel or the importer in mis-
declaring the country of origin or port of loading. The appellant submits
that he joined the vessel at Khor Fakkan when the cargo was already
loaded and therefore had no knowledge regarding any alleged laading of
goods at Bandar Abbas, Iran.

The appellant further submits that the Adjudicating Authority has wrongly
relied upon the statement recorded under Section 108 of the Customs Act
fasten liability. It is contended that the statement does not indicate that
appellant manipulated any documents or made incorrect entries in the

gbook. The appellant submits that all relevant ship documents such as

/ ullage reports, statement of facts, vessel experience factor, ROB/OBQ

reports and other voyage records were duly maintained. It is argued that
even if the Department alleges that some documents recovered during
rummaging were not genuine, the appellant had no role in preparation of

such documents, and therefore no penalty can be imposed on him.
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> The appellant also contends that reliance on statements recorded during
investigation is contrary to the provisions of Section 138B of the Customs
Act, as the procedure prescribed therein was not followed. It is submitted
that the Adjudicating Authority did not examine the appellant as a witness
nor provide an opportunity for examination-in-chief before relying upon
the statement. Reliance is placed on the decisions in Patidhar Products v.
Commissioner, Bhavnagar, Forward Resources Pvt. Ltd. v. Commissioner,
Surat-I, Reynolds Petrochem Ltd. v. Commissioner, Surat, Shree Hari Steel
Industries v. Commissioner, Bhavnagar, J.P. Iscon Pvt. Ltd., and G-Tech
Industries v. Union of India, 2016 (339) ELT 209 (P&H), wherein it has
been held that statements recorded during investigation cannot be relied
upon unless the requirements of Section 138B are complied with.

» The appellant further submits that the allegation that the cargo was loaded
from Iran is based only on photocopies of certain documents recovered
during rummaging, the authenticity of which has not been established.
According to the appellant, no investigation was conducted to verify these
documents from the issuing authorities or from the alleged suppliers in
Iran. In the absence of corroborative evidence, the appellant submits that
such documents cannot be relied upon, whereas the original shipping
documents such as bill of lading, ullage reports, survey reports and
statement of facts carried on board were genuine and consistent with the
IGM filed by the shipping agent.

» The appellant also argues that the provisions of Section 112(a)(ii) and
112(b)(ii) have been wrongly invoked as these provisions apply in cases
involving duty evasion, whereas in the present case there is no allegation
of duty evasion and the dispute only relates to alleged mis-declaration of
country of origin and port of loading. It is submitted that the Adjudicating
Authority has also failed to establish that the appellant had knowledge or
reason to believe that the goods were liable for confiscation so as to attragt” M
Section 112(b). '

» With regard to the penalty imposed under Section 114AA, the appell

submits that the said provision applies only where a person knowin
intentionally makes or uses a false declaration, statement or document:™NY--  « //"I
is contended that the appellant neither prepared nor used any false
document and had no knowledge of any alleged mis-declaration. Reliance
is placed on the decisions in A.V. Global Corporation Pvt. Ltd. v.
Commissioner of Customs, 2025 (391) ELT 509 (Tri.-Del.), Access World
Wide Cargo v. Commissioner of Customs, 2022 (379) ELT 120 (Tri.-Bang.),
and United Custom House Agency Pvt. Ltd. v. Commissioner of Customs

(Preventive), Kolkata, 2023 (384) ELT 97 (Tri.-Kol.), wherein it was held
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that penalty under Section 114AA cannot be imposed in the absence of
deliberate or wilful misrepresentation.

The appellant also relies upon the judgment of the Hon’ble Supreme Court
in Hindustan Steel Ltd., 1978 (2) ELT (J159), wherein it was held that
penalty should not be imposed merely because it is lawful to do so and
can be imposed only where there is deliberate or contumacious conduct.
It is submitted that in the present case no such conduct has been
established against the appellant.

Lastly, the appellant submits that the penalties imposed are highly
disproportionate, particularly when the appellant derived no benefit from
the alleged transaction and was only discharging his duties as Chief Officer
of the vessel. Accordingly, it is prayed that the impugned order imposing

penalties upon the appellant be set aside in the interest of justice.
Shri Don Bosco Dominic Pradeep:

The appellant submits that the Adjudicating Authority has erred in
imposing penalties under Sections 112(a)(ii), 112(b)(ii) and 114AA of the
Customs Act, 1962 by alleging acts of omission and commission rendering
the goods liable to confiscation and by holding that the appellant
knowingly used false documents. It is contended that these findings are
based solely on the statement of the appellant recorded on 21.01.2022,
which according to the appellant was not recorded in a free and fair
manner. The appellant submits that no penalty can be imposed solely on
the basis of such statement.

The appellant further submits that the Adjudicating Authority has relied
upon the statement recorded during investigation without complying with
Section 138B of the Customs Act, which governs the admissibility of such
statements. It is argued that the said provision requires that the person
whose statement is relied upon must be examined before the Adjudicating
Authority so as to confirm the statement. In the present case, no such
examination-in-chief was conducted and therefore the statement cannot
be treated as admissible evidence. Reliance is placed on Patidhar Products
v. Commissioner, Bhavnagar (Final Order No. A/11216-11224 /2022
tlated 18.10.2022), Forward Resources Pvt. Ltd. v. Commissioner, Surat-I
2023 (69) GSTL 76], Reynolds Petrochem Ltd. v. Commissioner, Surat
(2023 (68) GSTL 292|, Shree Hari Steel Industries v. Commissioner,
Bhavnagar [2022 (8) TMI 1251], J.P. Iscon Pvt. Ltd. [2022 (63) GSTL 64|,
and G-Tech Industries v. Union of India [2016 (339) ELT 209 (P&H)],
wherein it has been held that statements recorded during investigation
cannot be relied upon unless the procedure prescribed under Section

138B is followed.
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The appellant further submits that the goods were loaded at Khor Fakkan,
UAE, and that he had no role in any alleged mis-declaration regarding the
country of origin or load port. It is stated that the charge of Chief Officer
of the vessel was transferred to Shri Angarkar Dnyanesh Nandkishor on
14.01.2022, and therefore the appellant had no involvement in the voyage
to Pipavav Port. The appellant also submits that the department has relied
only on photocopies of certain documents allegedly recovered during
rummaging to claim that the goods were loaded from Iran. According to
the appellant, the authenticity of such photocopies has not been
established through any corroborative evidence or verification from the
issuing authorities, nor has any investigation been conducted regarding
the alleged supply of Bitumen from Iran. On the contrary, the documents
carried on board such as Bill of Lading, Ullage Reports, Statement of Facts
and Survey Reports were genuine and consistent with the IGM filed by the
shipping agent, and therefore the allegations based on such unverified
documents are unsustainable.

The appellant also contends that the provisions of Sections 112(a)(ii) and
112(b)(ii) have been wrongly invoked since these provisions relate to cases
involving duty evasion, whereas the present case only alleges mis-
declaration of country of origin and load port without any revenue
implication. It is further submitted that the impugned order does not
specify any concrete role played by the appellant which would render the
goods liable to confiscation under Section 111, nor does it establish that
the appellant had knowledge or reason to believe that the goods were liable
for confiscation so as to attract Section 112(b).

With regard to the penalty impbsed under Section 114AA, the appellant
submits that the said provision applies only where a person knowingly or
intentionally makes or uses a false declaration or document. It is
contended that there is no evidence to show that the appellant knowingly

made or used any false document. The description of goods, name

of Section 114AA are not satisfied.
The appellant further submits that Section 114AA is intended to deal with
cases of fraudulent exports and cannot be invoked against persons such
as vessel officers who merely handle documents in the course of their
duties. Reliance is placed on A.V. Global Corporation Pvt. Ltd. v.
Commissioner of Customs [2025 (391) ELT 509 (Tri.-Del.)], Access World
Wide Cargo v. Commissioner of Customs [2022 (379) ELT 120 (Tri.-Bang.)),

and United Custom House Agency Pvt. Ltd. v. Commissioner of Customs
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(Preventive), Kolkata [2023 (384) ELT 97 (Tri.-Kol.)], wherein it was held
that the provision is meant to address fraudulent exporters and cannot be
invoked in the absence of wilful misrepresentation.

» The appellant also relies upon the judgment of the Hon’ble Supreme Court
in Hindustan Steel Ltd. [1978 (2) ELT (J159)], wherein it was held that
penalty should not be imposed merely because it is lawful to do so and
can be imposed only where there is deliberate or contumacious conduct.
The appellant submits that no such conduct has been established in the
present case.

» Lastly, the appellant submits that the penalties aggregating to Rs.
4,00,000/- imposed upon him are highly disproportionate, particularly
when the appellant derived no benefit from the alleged transaction and
was only discharging his duties as Chief Officer of the vessel. It is therefore
prayed that the impugned order imposing penalties upon the appellant be

set aside in the interest of justice.

3.7 Captain Sufiyan Khan:

Lo

» The appellant submits that the Adjudicating Authority has erred in
imposing penalties under Sections 112(a)(ii), 112(b)(ii) and 114AA of the
Customs Act, 1962 without recording any specific findings regarding the
role of the appellant or explaining how any act or omission on his part
rendered the goods liable for confiscation under Section 111 of the Act. It
is contended that the impugned order merely alleges that the appellant
aided the Master of the vessel in manipulating voyage documents and
concealing the last port of call, and also abetted the importer in mis-
declaring the country of origin and port of loading, but no evidence or
specific instances have been brought on record to substantiate such
allegations. The appellant submits that he had no responsibility for
preparation or submission of voyage documents and that the cargo had
already been loaded with accompanying documents such as Bill of Lading
when he joined the vessel. Accordingly, the allegations against the
appellant are based only on assumptions and presumptions.

The appellant further submits that the impugned order relies upon
statements of witnesses and co-accused recorded under Section 108 of the
" Customs Act, though none of these statements indicate that the appellant

manipulated any documents. It is stated that the appellant merely

forwarded routine ship documents such as Ullage Reports, Statement of
Facts, Vessel Experience Factor, ROB/OBQ reports, etc., which were
supplied by the employer and believed to be genuine. The appellant had
no role in preparation of these documents and therefore cannot be

penalized on that basis.
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» The appellant also contends that reliance upon such statements is
contrary to Section 138B of the Customs Act, which requires examination-
in-chief of persons whose statements are relied upon. Since the
adjudicating authority did not follow this procedure, the statements relied
upon are inadmissible. In support, reliance is placed on Patidhar Products
v. Commissioner, Bhavnagar (Final Order dated 18.10.2022), Forward
Resources Pvt. Ltd. v. Commissioner, Surat-I [2023 (69) GSTL 76|,
Reynolds Petrochem Ltd. v. Commissioner, Surat [2023 (68) GSTL 292],
Shree Hari Steel Industries v. Commissioner, Bhavnagar [2022 (8) TMI
1251], J.P. Iscon Pvt. Ltd. [2022 (63) GSTL 64], and G-Tech Industries v.
Union of India [2016 (339) ELT 209 (P&H)], wherein it has been held that
statements recorded during investigation cannot be relied upon unless the
procedure under Section 138B is complied with.

> The appellant further submits that the department has alleged loading of
goods from Iran only on the basis of photocopies of certain documents
recovered during rummaging of the vessel. The authenticity of such
photocopies has not been established through any corroborative evidence
or verification from authorities in Iran. In contrast, the original ship
documents such as Bill of Lading, Ullage Reports, Statement of Facts and
Survey Reports were genuine and consistent with the IGM filed by the
shipping agent, and therefore the allegations based on wunverified
photocopies are unsustainable.

» It is also contended that the provisions of Sections 112(a)(ii) and 112(b)(ii)
have been wrongly invoked since these provisions apply to cases involving
duty evasion, whereas the present case only alleges mis-declaration of
country of origin and load port without any revenue implication. The
impugned order also fails to establish that the appellant dealt with goods
knowing or having reason to believe that they were liable for confiscation,
which is a prerequisite for invoking Section 112(b).

» With regard to penalty under Section 114AA, the appellant submits thai:‘-'-j\“:” \a

the provision applies only where a person knowingly or intentio aﬁr\? x.,

makes or uses a false declaration or document. No such evidence has Eén 2 ; %:
¥

brought on record in the present case. The description of goods, na ely\‘__/ (“ /
Bitumen V-30, is undisputed and there is no allegation of excess ow «
shortage of goods. The documents such as Bill of Lading and Ullage
Reports were consistent with the IGM filed by the shipping agent.
» The appellant further relies upon A.V. Global Corporation Pvt. Ltd. v.

/ " Commissioner of Customs [2025 (391) ELT 509 (Tri.-Del.)], Access World
Wide Cargo v. Commissioner of Customs [2022 (379) ELT 120 (Tri.-Bang.)],
and United Custom House Agency Pvt. Ltd. v. Commissioner of Customs

(Preventive), Kolkata [2023 (384) ELT 97 (Tri.-Kol.)], wherein it was held
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that Section 114AA is intended for cases involving fraudulent exporters
and cannot be invoked in the absence of wilful misrepresentation.

» The appellant also relies upon the judgment of the Hon'’ble Supreme Court
in Hindustan Steel Ltd. [1978 (2) ELT (J159)], wherein it was held that
penalty should not be imposed merely because it is lawful to do so and
can be imposed only where deliberate or contumacious conduct is
established.

» Lastly, the appellant submits that the penalties aggregating to Rs.
4,00,000/- are highly disproportionate, particularly when the appellant
derived no benefit from the alleged transaction and had no role in the
alleged mis-declaration. Accordingly, it is prayed that the impugned order
imposing penalties upon the appellant be set aside in the interest of

justice.
3.8 Shri Barnabas Stephen:

» The appellant submits that the Adjudicating Authority has erred in
imposing penalties under Sections 112(a)(ii), 112(b)(ii) and 114AA of the
Customs Act, 1962 by wrongly holding that the appellant had knowingly
used false documents and committed acts rendering the goods liable for
confiscation. It is contended that such findings are based solely on the
appellant’s statements dated 20.01.2022 and 21.01.2022, which were not
recorded in a free and voluntary manner and therefore cannot be relied
upon for imposing penalties.

» The appellant further submits that the impugned order relies heavily on
statements recorded under Section 108 of the Customs Act without
complying with the mandatory requirements of Section 138B of the Act,
which requires examination-in-chief of the person whose statement is
relied upon before treating such statement as admissible evidence. Since
the Adjudicating Authority has not followed the procedure prescribed
under Section 138B, the statements cannot be relied upon for imposing

penalties. Reliance in this regard is placed on Patidhar Products v.

Commissioner, Bhavnagar (Final Order dated 18.10.2022), Forward

Resources Pvt. Ltd. v. Commissioner, Surat-I [2023 (69) GSTL 76],

eynolds Petrochem Ltd. v. Commissioner, Surat [2023 (68) GSTL 292],

"a hree Hari Steel Industries v. Commissioner, Bhavnagar [2022 (8) TMI

*/1251], J.P. Iscon Pvt. Ltd. [2022 (63) GSTL 64|, and G-Tech Industries v.

: Union of India [2016 (339) ELT 209 (P&H)], wherein it has been held that

statements recorded during investigation cannot be relied upon unless the
procedure under Section 138B is followed.
» The appellant also contends that the impugned order wrongly relies upon

photocopies of documents such as Health Certificate, Sanitary Certificate
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and Vessel Clearance documents, allegedly indicating loading from Iran,
without establishing their authenticity through corroborative evidence. No
verification was conducted from the concerned authorities in Iran and no
evidence has been produced to prove the genuineness of these documents.
The appellant submits that reliance on such unverified photocopies is
unsustainable, particularly when the only alleged corroboration is the
appellant’s statement, which itself is disputed.

> The appellant further submits that the provisions of Sections 112(a)(ii) and
112(b)(ii) have been wrongly invoked since these provisions apply to cases
involving duty evasion, whereas the present case involves only alleged mis-
declaration of country of origin and port of loading, without any revenue
implication. Therefore, the statutory requirements for invoking these
provisions are not satisfied.

» It is also submitted that the appellant was merely acting as Master of the
vessel and employee of M/s. Global Tankers Pvt. Ltd., and had no personal
involvement in the alleged mis-declaration. The appellant only transported
the cargo from Khor Fakkan, UAE to Pipavav, and had no role in
preparation of import documents or declarations. Hence, the ingredients
of Section 112(b) are not satisfied as there is no evidence that the appellant
knowingly dealt with goods liable to confiscation.

» The appellant further contends that the penalty under Section 114AA is
also unsustainable as the provision applies only where a person knowingly
or intentionally makes or uses false declarations or documents, which has
not been established in the present case. The description of goods as
Bitumen V-30 is undisputed and there is no allegation of excess or
shortage. The shipping documents such as Bill of Lading and Ullage
Reports were consistent with the IGM filed by the shipping agent, and
therefore the appellant cannot be said to have used any false document.

» Reliance is placed on A.V. Global Corporation Pvt. Ltd. v. Commissioner of
Customs [2025 (391) ELT 509 (Tri.-Del.)], Access World Wide Carg
Commissioner of Customs [2022 (379) ELT 120 (Tri.-Bang.)], and U,

Custom House Agency Pvt. Ltd. v. Commissioner of Customs (Prevenfive); Y e
Kolkata [2023 (384) ELT 97 (Tri.-Kol.)], wherein it was held that Se ;tiﬁm\_;/}“/
114AA is primarily intended for cases involving fraudulent exporters anw
cannot be invoked in the absence of wilful misrepresentation. “

» The appellant also relies on the judgment of the Hon’ble Supreme Court in
Hindustan Steel Ltd. [1978 (2) ELT (J159)], wherein it was held that
penalty should not be imposed merely because it is lawful to do so and
can be imposed only where deliberate or contumacious conduct is

established.
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» Lastly, it is submitted that the penalties aggregating to Rs. 10,00,000/-

3.9

v

imposed upon the appellant are highly disproportionate, particularly when
the appellant derived no benefit from the transaction and merely acted in
his capacity as Master of the vessel. Accordingly, it is prayed that the

impugned order imposing penalties upon the appellant be set aside.
Shri Midhun:

The appellant submits that the Adjudicating Authority erred in imposing
penalties under Sections 112(a)(ii), 112(b)(ii) and 114AA of the Customs
Act, 1962 without establishing any specific act, omission, or role
attributable to the appellant that rendered the goods liable to confiscation
under Section 111 of the Act. It is contended that the appellant, being the
Chief Officer of the vessel, had no responsibility for preparation or
manipulation of voyage documents, declaration of country of origin, or
declaration of load port. No evidence has been brought on record to show
that the appellant aided or abetted the Master of the vessel or the importer
in manipulation of documents or mis-declaration of the country of origin
or port of loading. The allegations, therefore, are stated to be based on
mere assumptions and presumptions.

The appellant further submits that the findings in the impugned order are
primarily based on statements recorded under Section 108 of the Customs
Act, which cannot be relied upon unless the procedure prescribed under
Section 138B of the Act is followed. Since the persons whose statements
were relied upon were not examined before the adjudicating authority,
such statements are inadmissible in evidence. In support of this
contention, reliance is placed on the decisions in Patidhar Products vs.
Commissioner, Bhavnagar (Final Order dated 18.10.2022), Forward
Resources Pvt. Ltd. vs. Commissioner, Surat-I [2023 (69) GSTL 76],
Reynolds Petrochem Ltd. vs. Commissioner, Surat [2023 (68) GSTL 292],
hree Hari Steel Industries vs. Commissioner, Bhavnagar [2022 (8) TMI
1], J.P. Iscon Pvt. Ltd. [2022 (63) GSTL 64], and G-Tech Industries vs.
on of India [2016 (339) ELT 209 (P&H)], wherein it has been held that

#hAtements recorded during investigation cannot be relied upon unless the

.requirements of Section 138B are satisfied.

It is also contended that the department relied upon photocopies of certain
documents allegedly recovered during rummaging of the vessel to allege
that the cargo originated from Iran. According to the appellant, these
photocopies were neither corroborated nor verified through any
independent investigation, nor was any inquiry conducted with the alleged

port of loading or suppliers. In the absence of corroborative evidence, such
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photocopies cannot be treated as reliable evidence, particularly when the
vessel carried regular shipping documents such as Bill of Lading, Ullage
Reports and Statement of Facts, which indicated loading from Khor
Fakkan, UAE.

> The appellant further submits that the provisions of Section 112(a)(ii) and
112(b)(ii) are not applicable since there is no allegation of duty evasion in
the present case. The show cause notice only alleges mis-declaration of
country of origin and load port without any revenue implication. In the
absence of duty sought to be evaded, the said provisions cannot be
invoked. It is also contended that there is no finding that the appellant
had possession of, or was concerned with carrying, concealing or dealing
with goods with knowledge that they were liable for confiscation under
Section 111.

» With regard to the penalty imposed under Section 114AA, the appellant
submits that the said provision applies only where a person knowingly or
intentionally makes or uses false or incorrect documents. In the present
case, it is neither alleged nor proved that the appellant knowingly made,
signed, or used any false document. The appellant merely handled routine
vessel documents supplied by the employer and had no role in their
preparation. Reliance is placed on the decisions in A.V. Global Corporation
Pvt. Ltd. vs. Commissioner of Customs [2025 (391) ELT 509 (Tri-Del)|,
Access World Wide Cargo vs. Commissioner of Customs [2022 (379) ELT
120 (Tri-Bang.)], and United Custom House Agency Pvt. Ltd. vs.
Commissioner of Customs (Preventive), Kolkata [2023 (384) ELT 97 (Tri-
Kolkata)], wherein it was held that Section 114AA is intended to address
fraudulent export transactions and cannot be invoked against
intermediaries who merely act on the basis of documents provided to them.

» The appellant also relies on the judgment of the Hon’ble Supreme Court in
Hindustan Steel Ltd. vs. State of Orissa [1978 ELT (J159)], wherein it was
held that penalty should not be imposed merely because it is lawful to do

so, unless there is deliberate, contumacious, or dishonest conduct. ’,F
contended that no such conduct is established in the present case.

> Finally, the appellant submits that the penalties imposed %ar i‘a‘;’ ‘
disproportionate, as the appellant neither derived any benefit from:‘ht‘}&e e

&
alleged transaction nor played any role in the import process. According\yf Gl

ol

—

it is prayed that the penalties imposed under Sections 112 and 114AA be

set aside as being unsustainable in law.

3.10 Shri Ramakant Mishra:

> The appellant submits that the Adjudicating Authority has erred in
imposing penalties under Sections 112(a)(ii), 112(b)(ii) and 114AA of the
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Customs Act, 1962 without establishing any specific act, omission, or role
attributable to the appellant which rendered the goods liable to
confiscation under Section 111 of the Act. It is contended that no evidence
has been brought on record to show that the appellant aided or abetted
the Master of the vessel in manipulating voyage documents or concealing
the last port of call, or that the appellant assisted the importer in mis-
declaration of the country of origin or port of loading. The appellant
submits that he had no responsibility for preparation or submission of
voyage documents or logbook entries and had no knowledge regarding the
alleged visit of the vessel to Bandar Abbas, Iran. The cargo was already
loaded and accompanied by regular shipping documents such as Bill of
Lading and other vessel documents provided by the employer, and
therefore the allegations against the appellant are stated to be based only

on assumptions and presumptions.

b 74

The appellant further submits that the findings in the impugned order are
primarily based on statements recorded under Section 108 of the Customs
Act, which cannot be relied upon unless the procedure prescribed under
Section 138B of the Act is complied with. Since the witnesses and co-
accused whose statements were relied upon were not examined before the
Adjudicating Authority, such statements are inadmissible in evidence. In
support of this contention, reliance is placed on the decisions in Patidhar
Products vs. Commissioner, Bhavnagar (Final Order dated 18.10.2022),
Forward Resources Pvt. Ltd. vs. Commissioner, Surat-1 [2023 (69) GSTL
76], Reynolds Petrochem Ltd. vs. Commissioner, Surat (2023 (68) GSTL
292|, Shree Hari Steel Industries vs. Commissioner, Bhavnagar (2022 (8)
TMI 1251], J.P. Iscon Pvt. Ltd. [2022 (63) GSTL 64] and G-Tech Industries
vs. Union of India [2016 (339) ELT 209 (P&H)|, wherein it has been held
that statements recorded during investigation cannot be relied upon
unless the procedure under Section 138B is followed.

» It is further contended that the department relied upon photocopies of

certain documents allegedly recovered during rummaging of the vessel to

allege loading of goods from Iran. According to the appellant, these
\ "i photocopies were neither verified nor corroborated by any independent
oanvestigation. No inquiry was conducted in Iran to establish the
« Jauthenticity of the documents or the alleged supply of bitumen from Iran.
In the absence of corroborative evidence, such photocopies cannot be

relied upon, particularly when the vessel carried regular shipping

documents such as Bill of Lading, Ullage Reports and Statement of Facts,
which indicated loading from Khor Fakkan, UAE.

The appellant also submits that the provisions of Section 112(a)(ii) and

>

112(b)(ii) are not applicable in the present case since there is no allegation
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of duty evasion. The show cause notice only alleges mis-declaration of the
country of origin and load port without any revenue implication. In the
absence of duty sought to be evaded, invocation of Section 112(a)(ii) and
112(b)(ii) is stated to be legally unsustainable. It is further contended that
there is no finding that the appellant was in possession of, or concerned
with carrying, concealing or dealing with goods with knowledge that they
were liable to confiscation under Section 111 of the Act.

» With regard to the penalty imposed under Section 114AA, the appellant
submits that the said provision is attracted only where a person knowingly
or intentionally makes or uses false or incorrect documents. In the present
case, it is neither alleged nor proved that the appellant knowingly made,
signed, or used any false document. The appellant merely handled routine
vessel documents supplied by the employer and had no role in their
preparation. Reliance is placed on the decisions in A.V. Global Corporation
Pvt. Ltd. vs. Commissioner of Customs [2025 (391) ELT 509 (Tri-Del)],
Access World Wide Cargo vs. Commissioner of Customs [2022 (379) ELT
120 (Tri-Bang.)] and United Custom House Agency Pvt. Ltd. vs.
Commissioner of Customs (Preventive), Kolkata [2023 (384) ELT 97 (Tri-
Kolkata)], wherein it was held that Section 114AA is intended to address
fraudulent export transactions and cannot be invoked against
intermediaries who merely act on the basis of documents provided to them.

» The appellant further relies on the judgment of the Hon’ble Supreme Court
in Hindustan Steel Ltd. vs. State of Orissa [1978 ELT (J159)], wherein it
was held that penalty should not be imposed merely because it is lawful
to do so unless there is deliberate or contumacious conduct. It is
contended that no such conduct is established in the present case. The
appellant also submits that the penalties imposed are disproportionate, as

the appellant neither derived any benefit from the alleged transaction nor

that the penalties imposed under Sections 112 and 114AA be set aside

being unsustainable in law.

3.11 M/s Preetika Shipping Agencies Pvt. Ltd. and Shri Deepak Moh&nlal ~—

Khabrani: S

» Atthe outset, the appellant submits that the impugned order is in violation
of the principles of natural justice, as the Adjudicating Authority failed to
consider the detailed submissions and judicial precedents relied upon by
the appellant. Though various case laws were cited to establish that a
shipping agent can be penalized only when there is evidence of deliberate
involvement or knowledge in irregular import/export, the Adjudicating

Authority ignored these precedents and imposed penalties without
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recording reasoned findings. Such non-consideration of binding

precedents renders the impugned order unsustainable.

Y

The Adjudicating Authority erred in holding that the appellant violated
Section 30(2) of the Customs Act, 1962 while filing the Import General
Manifest (IGM). The appellant submits that IGM No. 2301697 dated
17.01.2022 was filed strictly on the basis of the Bill of Lading and other
documents provided by M/s. Prime Tankers LLC, UAE. There is no
allegation that the details declared in the IGM were contrary to the
documents supplied by the shipping line. A shipping agent cannot
independently verify the genuineness of documents such as the Certificate
of Origin or port of loading, and therefore cannot be held responsible for
any alleged discrepancy in such documents.

» The Adjudicating Authority wrongly relied upon DG Shipping Expulsion
Order No. 01/2021 dated 06.01.2021 issued to vessel MT Global Rani to
conclude that the appellant was aware of the alleged modus operandi. The
appellant submits that the said expulsion order has no nexus with the
filing of IGM in the present case, especially when the ban on the vessel
had already been lifted. There is no evidence to suggest that the appellant
knew that the Bills of Lading or other documents were false or fabricated,
or that the goods were loaded from any port other than Khor Fakkan.

It is further submitted that the appellant made declarations before

Y

Customs authorities bonafide and based on the documents available. The
Adjudicating Authority has merely alleged that the appellant aided the
importer in mis-declaration without producing any cogent evidence
establishing knowledge or participation of the appellant in the alleged
irregular import. In absence of such evidence, penalty under Section
112(a) cannot be sustained.
» It is a settled legal position that penalty under Section 112(a) cannot be
imposed without proof of knowledge or intent. Reliance is placed on Marine
Container Services (I) Pvt. Ltd. vs. Commissioner of Customs (Preventive),
Mumbai [2008 (221) ELT 233 (Tri-Mumbai)], wherein it was held that a
shipping agent cannot be penalized for incorrect declaration when such
details originate from documents provided by others. Similarly, in Ocean
Shipping Services vs. Commissioner of Customs, Ahmedabad [2005 (191)
ELT 890 (Tri-Mumbai)], the Tribunal held that a shipping agent is required
to file the IGM only on the basis of the Bill of Lading and documents

provided by the shipping line. In Rajathi Agencies vs. Collector of Customs
[1993 (63) ELT 332 (Tribunal)|, it was held that penalty cannot be imposed
in absence of evidence connecting the shipping agent with the alleged

offence.
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» The appellant submits that the provisions of Section 112(b) are also
wrongly invoked. The said provision applies only where a person acquires
possession of or deals with goods knowing or having reason to believe that
such goods are liable to confiscation under Section 111. In the present
case, the appellant merely filed the IGM and was never concerned with
carrying, concealing, or dealing with the goods in question. Hence, the
essential ingredients of Section 112(b) are not satisfied.

» With regard to penalty under Section 114AA, the appellant submits that
the provision is applicable only where a person knowingly or intentionally
makes or uses false documents. Reliance is placed on Savithri Jewellers
Pvt. Ltd. [2020 (374) ELT 754], wherein it was held that a Customs House
Agent cannot be penalized under Section 114AA when documents are
prepared in a bonafidle manner based on declarations of the
exporter/importer.

> Itis further submitted that Section 114AA is primarily intended to address
fraudulent export transactions, as evident from the 27th Report of the
Standing Committee on Finance (2005). Reliance is placed on A.V. Global
Corporation Pvt. Ltd. vs. Commissioner of Customs [2025 (391) ELT 509
(Tri-Del.)], Access World Wide Cargo vs. Commissioner of Customs [2022
(379) ELT 120 (Tri-Bang.)], and United Custom House Agency Pvt. Ltd. vs.
Commissioner of Customs (Preventive), Kolkata [2023 (384) ELT 97 (Tri-
Kolkata)], wherein it was held that Section 114AA is not invocable against
intermediaries such as agents in absence of proof of knowledge or
involvement.

» The appellant further submits that neither the show cause notice nor the
impugned order establishes that the appellant knowingly or intentionally
used false documents. In absence of evidence proving deliberate mis-

declaration, invocation of Section 114AA is legally unsustainable.

v!’

Reliance is also placed on the judgment of the Hon’ble Supreme Court in _

Hindustan Steel Ltd. vs. State of Orissa [1978 ELT (J159)], wherein it

————
~.
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held that penalty should not be imposed merely because it is lawful . iv'.‘ — \ \
so unless the conduct of the assessee is deliberate, dishonest "éi{ i %3;, efru;
contumacious. No such conduct is established in the present case. \“’.} - /
» The appellant further submits that the Adjudicating Authority wrongly |
rejected the request for cross-examination of witnesses, despite heavily
relying on their statements. Denial of cross-examination violates the
principles of natural justice. Reliance is placed on Pareshbhai Rambhai
Amin (Gujarat High Court, Tax Appeal No. 505 of 2024, dated 14.11.2025)
and Mitesh Impex [2025 (12) TMI 143 (Guj.)], wherein it was held that

statements relied upon without granting cross-examination cannot be

considered as valid evidence. Further reliance is placed on Additional DG
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(Adjudication) vs. Its My Name Pvt. Ltd. [2021 (375) ELT 545 (Del.)|, G-
‘Tech Industries vs. Union of India [2016 (339) ELT 209 (P&H)], and Jindal
Drugs Pvt. Ltd. vs. Union of India [2016 (340) ELT 67 (P&H)], wherein it
was held that statements recorded during investigation can be relied upon
only after compliance with the procedure prescribed under Section 138B
of the Customs Act.

» The appellant further submits that penalty imposed on Appellant No. 2
(Director) is also unjustified, as he acted only in his official capacity and
did not deal with the goods personally or derive any personal benefit.
Reliance is placed on Z.U. Alvi vs. CCE, Bhopal [2000 (36) RLT 721],
wherein it was held that employees acting in their official capacity cannot
be penalized in absence of personal involvement.

» It is also submitted that the penalties imposed, i.e., ¥10,00,000 on the
appellant company and %10,00,000 on the Director, are harsh and
disproportionate, particularly when the appellant acted only as a shipping
agent and did not derive any undue benefit. The doctrine of proportionality
and rationality has not been considered by the Adjudicating Authority.

3.12 Global Ace Shipping Lines:

» The Appellant submits that the Ld. Additional Commissioner failed to
appreciate that the Appellant is merely the owner of the vessel and not the
owner of the imported cargo, namely Bitumen. The cargo had already been
discharged and released for home consumption by the proper officer. In
terms of Section 111 of the Customs Act, 1962 read with Section 2(16) of
the Customs Act, 1962, confiscation can be ordered only in respect of
imported goods, and not the vessel carrying such goods. Therefore, the
confiscation of the vessel is legally unsustainable.

It is further submitted that the alleged mis-declaration of the country of

e

origin is not a ground contemplated under Section 115 of the Customs
Act, 1962 for confiscation of a conveyance. Even otherwise, the proviso to
Section 115(2) provides that where a conveyance is liable for confiscation,
the owner must be given an option to redeem the conveyance on payment
of fine not exceeding the market value of the alleged smuggled goods.
Hence, the impugned order simultaneously confiscating the vessel and
imposing penalty is contrary to the statutory scheme.

The Adjudicating Authority failed to appreciate that the Bitumen

transported by the vessel cannot be regarded as “smuggled goods” within
the meaning of Section 2(39) of the Customs Act, 1962, which defines
smuggling as any act rendering goods liable to confiscation under Sections
111 or 113, Since the present case concerns import and not export,
Section 113 of the Customs Act, 1962 is inapplicable, and the goods

themselves were not prohibited or illegally imported.
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The Ld. Additional Commissioner also failed to consider the findings of the

\;!

Bombay High Court in its order dated 10 December 2020, wherein it was
categorically held that import of Bitumen from Iran is not prohibited, and
therefore such import cannot be treated as an offence. The Court
specifically observed that mis-declaration of port or country of origin may
require investigation, but import of Bitumen from Iran per se is not illegal.

In light of the above judicial findings, when the goods themselves are not

Y/

prohibited or illegal, the vessel acting merely as a conveyance cannot be
subjected to confiscation under Sections 111 or 115 of the Act.

» Without prejudice, even assuming that Section 115 is applicable, the
interest of the revenue was already safeguarded by the Appellant by
furnishing a Bank Guarantee of 32,00,00,000 issued by HDFC Bank Ltd.
for securing the release of the cargo. Hence, confiscation of the vessel is
wholly disproportionate and unjustified.

» The Adjudicating Authority further erred in ignoring that the order of the
Bombay High Court dated 10 December 2020 is binding and had directed
the release of the vessel, after considering the provisions of Sections 110,
110A, 114A and 115 of the Act. Issuance of the show cause notice seeking
confiscation of the same vessel amounts to an attempt to circumvent the
binding judicial order.

» It is submitted that Section 114AA of the Customs Act, 1962 can be
invoked only where a person knowingly or intentionally uses a false
declaration or document in the course of a customs transaction. In the
absence of any allegation or evidence establishing mens rea, the penalty
under this provision cannot be sustained.

» The Adjudicating Authority also failed to appreciate that the Appellant had
acted bona fide in the course of international trade and had never intended
to act contrary to the fiscal interests of the country.

» The mandatory procedure prescribed under Section 110(1B) of t

Customs Act, 1962 for seizure of goods, including preparation of inve
and certification by a Magistrate, was not followed in the present
Therefore, the seizure itself is legally defective. \ \‘

» The Appellant had relied upon the following judicial precedents which® we\& s
not properly considered:

f

» Sea Queen Shipping Services Put. Ltd. vs. Commissioner of Customs —
2019 SCC OnlLine CESTAT 1483 (Paras 2.2, 6.2, 7.2 & 8)

k’\/ « Sameer Santosh Kumar Jaiswal vs. Commissioner of Customs (Import-
1), Mumbai - 2018 (362) ELT 348 (Tri-Mumbai)
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» The impugned proceedings have also been initiated without any
independent investigation establishing the involvement of the Appellant.
The allegations are primarily based on statements of other noticees
without corroborative evidence.

» It is well settled that uncorroborated statements recorded under Section
108 cannot be relied upon for imposing penalties in the absence of
supporting documentary evidence.

» The Appellant acted under a bona fide belief that the Bitumen was loaded
from Khor Fakkan, UAE, with the country of origin declared as Iraq, as
reflected in the Bills of Entry and the Import General Manifest filed by the
Shipping Agency. The Appellant had no role in filing these documents
before Customs.

» The Appellant had neither knowledge nor reason to believe that the
imports made by M/s Kotak Petroleum LLP were in violation of any
provision of the Customs Act. The allegations against the Appellant are
based merely on assumptions and presumptions without any tangible
evidence.

» The penalties proposed under Section 112 of the Customs Act, 1962 are
therefore unsustainable, as the Appellant had no role in the importation
of goods and had no knowledge that the goods were allegedly liable to
confiscation.

The imposition of penalty is also mechanical and unsupported by proper

Y

findings. Reliance is placed on:

» Mayank Agarwal vs. Commissioner of Customs (Preventive), Lucknow —
(2023) 12 Centax 296 (Tri-All)

» Rajeev Khatri vs. Commissioner of Customs - (2023) 9 Centax 412 (Delhi
High Court)

» It is further settled that for imposing penalty for abetment, the burden lies
on the Department to establish active involvement of the noticee through

cogent evidence, which is absent in the present case. Reliance is also

placed on:

Amit Ghosh vs. Commissioner of Customs (Preventive), Kolkata — 2023
(2) TMI 620 (CESTAT Kolkata)

wherein it was held that imposition of penalty under both clauses of

Section 112 without clear findings is legally unsustainable.

3.13 M/s Prime Tankers LLC :
» The Appellant submits that the Ld. Additional Commissioner failed to
' appreciate that the Appellant is neither the owner of the vessel nor the
owner of the imported cargo. The Appellant was merely engaged as a ship

management service provider for the limited purpose of ensuring safe
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delivery of the cargo on instructions of Global Ace. The Appellant has no
ownership, control, or proprietary interest in either the vessel or the cargo.
» The Ld. Additional Commissioner failed to appreciate that the Appellant
had no role whatsoever in the export or import of the Bitumen cargo, which
in any case is not a prohibited good. Therefore, the question of fastening
liability upon the Appellant for any alleged mis-declaration relating to the

cargo does not arise.

v

The Adjudicating Authority failed to consider that similarly placed vessels

were treated differently by the Department. Another vessel, MT-R Ocean,

was allowed to discharge similar cargo in 2021 without any action.

Likewise, MT-Clayton, which was detained in a similar manner, was

released by the Commissioner of Customs, Mumbai upon furnishing bank

guarantee and cash deposit. The Appellant, who had no involvement in
any alleged mis-declaration, has been subjected to discriminatory
treatment.

» The Ld. Additional Commissioner failed to appreciate that Prime and
Global Tankers were not involved in the export of Bitumen. Prime was
merely a commercial operator dealing with cargo fixtures, while Global
Tankers functioned as a manning agent. Since neither entity was involved
in the handling or declaration of the cargo, no liability can be attributed to
them, and consequently the Appellant cannot be held liable. Further, the
Appellant is merely an investor in Prime and not its owner, and therefore
cannot be held responsible for its actions.

» The Ld. Additional Commissioner failed to appreciate that the documents

allegedly containing mis-declaration, such as Bills of Lading, Port

Clearance Certificates, Arrival Documents and Port of Call records, were

prepared either by the Master of the Vessel or the Shipping Agent, M/s

Preetika Shipping Agency Pvt. Ltd. None of these documents bear the ——

signature of the Appellant. The Appellant is therefore neither the crea
nor originator of the documents containing the alleged mis-declaratio

» The Ld. Additional Commissioner also failed to appreciate that
Appellant’s role was confined to commercial coordination relating to car
fixtures, while Global Tankers functioned only as a manning agent. Neither
of them had any role in the physical handling or declaration of the cargo.

» The allegation that the Appellant instructed the Master of the Vessel not
to disclose Iranian ports or documents is based solely on the oral
statement of the Master. No documentary evidence has been produced to
corroborate such allegation.

» It is further submitted that the Statement dated 20.01.2022 of the Master

of the Vessel does not categorically state that any such instructions were
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issued by the Appellant. Therefore, the allegation made in the Show Cause
Notice is unsupported by evidence and is contrary to the record.

» The Show Cause Notice itself is legally defective as it fails to clearly disclose
the basis for proposing penalties against the Appellant, thereby depriving
the Appellant of an effective opportunity to respond. Reliance is placed on
the decision of the Supreme Court of India in
Commissioner of Central Excise, Bangalore vs. Brindavan Beverages Pvt.
Ltd.,
wherein it was held that a Show Cause Notice forms the foundation of the
Department’s case, and vague or unspecified allegations render the
proceedings unsustainable.

» The Ld. Additional Commissioner also failed to appreciate that no
independent investigation was conducted to establish the Appellant’s
alleged involvement. The allegations regarding instructions to conceal
Iranian origin, switch off AIS, or manipulate voyage records are purely
speculative and unsupported by evidence.

» It is well settled that uncorroborated statements recorded under Section
108 cannot be relied upon without independent evidence. Reliance is

placed upon:

« Rajendra Prasad vs. Commissioner of Customs — 2001 (136) ELT 925
(Tri-Kolkata)

« Hasan Ali vs. Commissioner of Customs — 2001 (138) ELT 197 (Tri-
Kolkata)

> The Appellant had no knowledge or reason to believe that the imports
made by M/s Kotak Petroleum LLP and exported by M/s K Infra Middle
East FZE were allegedly in contravention of the provisions of the Act. The
Import General Manifest filed by the Shipping Agency declared Khor
Fakkan as the Port of Loading and Iraq as the Country of Origin, which
the Appellant believed to be correct.

> The allegations against the Appellant are based entirely on assumptions

unsupported by proper findings, and are based solely on statements of
other noticees. Reliance is placed upon:

» Mayank Agarwal vs. Commissioner of Customs (Preventive), Lucknow -
(2023) 12 Centax 296 (Tri-Allahabad)

> Penalty under Section 112 of the Customs Act, 1962 can be imposed only
on a person concerned with the import of goods or dealing with goods

knowing them to be liable for confiscation. Since the Appellant had no role
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in the import process and no knowledge of any alleged mis-declaration,
the penalty is unsustainable.

» It is settled law that the burden lies on the Department to establish
abetment through cogent evidence, which is completely absent in the
present case.

» Reliance is also placed upon the decision of the Delhi High Court in
Rajeev Khatri vs. Commissioner of Customs - (2023) 9 Centax 412,
wherein penalty under Section 112 was set aside as there was no evidence
of knowledge of illegal import.

» The Appellant also relies upon the following decisions:

» MSA Shipping Pvt. Ltd. vs. Commissioner of Customs, Mundra — 2018 (2)
TMI 1686

» Lalit Jain vs. Commissioner of Customs, Ahmedabad - 2022 (8) TMI 661

» Commissioner of Customs vs. Trinetra Impex Pvt. Ltd. — 2020 (372) ELT
332 (Delhi)

» wherein penalties under Section 112 were set aside where there was no
evidence of collusion, knowledge, or involvement.

» The Appellant was only the commercial operator of the vessel and had no
role in the importation, declaration, or handling of the goods, nor any
knowledge regarding the alleged mis-declaration of the port of loading or
country of origin.

» Reliance is further placed on the decision of CESTAT Kolkata in
Amit Ghosh vs. Commissioner of Customs (Preventive), Kolkata — 2023 (2)
TMI 620,
wherein it was held that mechanical imposition of penalty under both
Sections 112(a) and 112(b) without clear findings is legally unsustainable.

3.14 Mr. Jugwinder Singh Brar:
» The Ld. Additional Commissioner failed to appreciate that the Appellant is

involvement of the Appellant in the import process. Merely holding shar\ési-i;;’_ .j‘, 4
or being a director of a company cannot fasten liability in the absence off *
any allegation that the Appellant was overseeing or involved in the
impugned transaction.

» The Ld. Additional Commissioner failed to appreciate that the Appellant
had no connection with the export of Bitumen, which in any case is not a
prohibited good. Consequently, the question of fastening any liability on

the Appellant does not arise.
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» The Ld. Additional Commissioner failed to consider that similarly placed
vessels such as MT-R Ocean were allowed to discharge similar cargo
without any action being initiated in 2021. Further, another vessel namely
MT-Clayton, which was detained in a similar manner, was released by the
Commissioner of Customs, Mumbai upon furnishing of bank guarantee
and cash deposit. The Appellant in the present case has absolutely no
involvement in the alleged mis-declaration of the port of origin.

The Ld. Additional Commissioner failed to consider that Prime and Global

Y

Tankers were not involved in the export of Bitumen. Prime acted only as a
commercial operator dealing with fixtures of cargo, whereas Global
Tankers acted merely as a manning agent. Since neither entity was
involved in cargo handling, they cannot be held liable for any alleged mis-
declaration. In any event, the Appellant is only an investor in Prime and
not its owner; therefore, no liability can be fastened upon him.

» The Ld. Additional Commissioner failed to appreciate that the Appellant
had no association with Global Ace. The Appellant was only a Director in
Global Tankers and an investor in Prime. Global Tankers acted solely as
ISM and Technical Manager of the vessel and had no role in cargo
operations. The documents relating to Bitumen were found at the premises
of Global Tankers only because the Master of the vessel had mistakenly
marked them in email communications. It was also an established trade
practice to mention Iran as the place of origin for banking purposes and
there was no intent to mislead the authorities.

» The Ld. Additional Commissioner failed to appreciate that Section 114AA
of the Customs Act can be invoked only when it is established that a
declaration or document used in the transaction of business for the
purposes of the Act is knowingly false or incorrect. Mens rea is a necessary
ingredient for imposing penalty under this provision. In the present case,

there are no pleadings or allegations that the Appellant possessed the

)\ requisite mens rea, and therefore the invocation of Section 114AA is
'3 nsustainable.
e Ld. Additional Commissioner failed to appreciate that there are no
*4llegations that the Appellant was involved in the mis-declaration of the
' port of origin. The only statement referring to the Appellant is the
statement dated 15.03.2023 of Mr. Hemal Kotak of M/s Kotak Petroleum
LLP stating that he received certain documents from the Appellant through
WhatsApp. However, the WhatsApp communications relied upon pertain
to a different vessel (M.T. Global Genesis) and a different time period (June
to September 2021), whereas the present case relates to the vessel M.T.
Global Rani and the period from 30.12.2021 to 13.01.2022. Therefore, the

said communications have no relevance to the present transaction.
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> The Ld. Additional Commissioner failed to appreciate the settled legal
principle that a company is a separate legal entity distinct from its
directors and shareholders. A director can be held liable only if there is
evidence of active involvement or specific statutory liability. In the present
case, the Appellant has been penalized solely because he is a director.
There is no allegation that any import document such as Bill of Lading,
Certificate of Origin, or Bill of Entry bears the signature of the Appellant
or that he created or used such documents.

» The Ld. Additional Commissioner failed to appreciate that the Customs
authorities themselves have not complied with the mandatory provisions
of Section 110(1B) of the Customs Act while seizing the vessel. The proper
officer is required to prepare a detailed inventory and obtain certification
from the Magistrate regarding the correctness of such inventory and
photographs of the seized goods. No such compliance has been
demonstrated in the present case.

» The Ld. Additional Commissioner failed to appreciate that penalties under
Sections 112(a) and 112(b) can be imposed only on persons involved in the
import of goods or dealing with goods liable for confiscation with
knowledge or reason to believe so. The Appellant had no role in the
importation of the goods and was unaware of the alleged mis-declaration
regarding the port of loading or country of origin.

» The Ld. Additional Commissioner failed to appreciate that each allegation
must be established by cogent evidence and not by assumptions or
presumptions. The Show Cause Notice does not provide any substantive
evidence linking the Appellant to the alleged offence and is based merely
on conjectures.

» Reliance is placed on Sea Queen Shipping Services Private Limited v.
Commissioner of Customs (2019 SCC OnLine CESTAT 1483) wherein it A

was held that penalties under Sections 112 and 114AA require pro gdf_‘/* e

-

> \
intentional or deliberate acts and the presence of mens rea. The Trilf}.i'r(ak:_ﬁ:_ - \ \
held that in the absence of evidence showing mala fide intent or abnorffpa?‘ I 7 F

;e
- /"r"( /
R

"’\.

gain, penalty cannot be sustained. &~

~

» Reliance is placed on Sameer Santosh Kumar Jaiswal v. Commissioner (;fq- —
Customs (Import-II), Mumbai [2018 (362) ELT 348 (Tri-Mumbai)], wherein
it was held that penalty under Section 114AA can be imposed only where
a person knowingly makes or signs a false declaration. In the absence of
such act or evidence of short-payment of duty, the penalty is not
sustainable.

> Reliance is also placed on Commissioner of Customs (Import) v. Trinetra
Impex Pvt. Ltd. [2020 (372) ELT 332 (Del)], wherein it was held that

penalties under Sections 112 and 114AA require proof of mens rea or
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conscious knowledge. In the absence of any active role or knowledge
attributable to the noticee, penalty cannot be imposed.

The Ld. Additional Commissioner failed to appreciate that Section 106 of
the Customs Act permits rummaging of a vessel only in cases involving
smuggled goods. Since the present case does not involve smuggled goods,
the search conducted under Section 106 is illegal. Further, under Section
105(2) of the Act, the procedure prescribed under the Code of Criminal
Procedure is required to be followed.

The Ld. Additional Commissioner failed to appreciate that the essential
pre-conditions for invoking Sections 112(a), 112(b), and 114AA are absent
in the present case as there is no evidence of intention or knowledge on
the part of the Appellant. The evidence collected is also not in accordance
with Sections 105 and 106 of the Customs Act. Even otherwise, the
WhatsApp messages relied upon relate to another transaction and do not
implicate the Appellant in the present case.

Global Tankers Pvt. Ltd:

The Ld. Additional Commissioner failed to appreciate that the Appellant is
neither the owner of the vessel nor the owner of the cargo imported
through the vessel. The Appellant was merely engaged as a crew managing
company and its role was strictly limited to providing crew management
services in accordance with the instructions received. The Appellant has
no relation with Global Ace and is not connected in any manner with the
cargo imported or with the documents relating thereto. The Appellant
merely discharged its limited responsibility of providing crew management
services and had no role whatsoever in the import transaction.

The Ld. Additional Commissioner further failed to appreciate that the
Appellant was not even remotely involved in the export of Bitumen. The
Appellant is a manning agency responsible only for providing and
managing the crew on board the vessel. Its responsibility was confined to
crew management and technical support relating to the vessel, and it had
no role in the handling, management or operation of the cargo. In the
absence of any involvement with the cargo operations, the Appellant
cannot be held liable for any alleged mis-declaration relating to the goods.
The Ld. Additional Commissioner also failed to observe that there is no
cogent material in the Show Cause Notice to establish that the Appellant
forged any document. In fact, there was no occasion or authority for the
Appellant to issue such documents in the first place. The allegation that
the Appellant forged documents is therefore a mere bald assertion and is
completely unsupported by any evidence on record.

It was further not appreciated that the Appellant was merely the ISM and

Technical Manager of the vessel and had no relation with the cargo
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operations. The documents relating to the Bitumen were recovered from
the premises of the Appellant only because the Master of the vessel had
inadvertently marked the Appellant in certain email communications.
Merely because certain documents were available in the email chain
cannot lead to the conclusion that the Appellant had any role in the alleged
mis-declaration. The Appellant has no connection whatsoever with the
companies involved in the importation of Bitumen and its role was
restricted solely to providing crew management and technical services for
the vessel.

The Ld. Additional Commissioner also failed to appreciate that the Show

Y

Cause Notice has been issued without conducting any independent
investigation to establish whether the Appellant had in any manner aided
or abetted the alleged import of goods. The allegations that the Appellant
instructed the Master of the vessel not to mention Iranian ports in the
voyage memo, not to show Iranian documents at discharge ports, to switch
off the vessel’s AIS system, or to prepare forged voyage documents and
forward them to the shipping agency are completely unsupported by any
independent or corroborative evidence.

» The Ld. Additional Commissioner further failed to appreciate that the
Appellant had no knowledge and no reason to believe that the alleged
imports made by M/s Kotak Petroleum LLP and exported by M/s K Infra
Middle East FZE were in contravention of the provisions of the Customs
Act or any other law. The Appellant was unaware that the goods declared
to have been loaded from Khor Fakkan and declared to be of Iraqi origin

were allegedly illegal. The Import General Manifest for discharge of the

goods at Pipavav Port was filed by the shipping agency which had declared

produced a single piece of concrete evidence to establish that the Appellant
was directly involved in any illegal import. At best, the Appellant had
merely forwarded the Bills of Lading to the shipping agency under the bona
fide belief that the goods had been loaded from Khor Fakkan as declared
in the documents.

» It was also not appreciated that the penalty proposed against the Appellant
appears to have been imposed mechanically without proper examination
of the Appellant’s role. The allegations are based solely on uncorroborated
statements of other noticees. In this regard reliance is placed on the

decision in Mayank Agarwal vs. Commissioner of Customs Preventive,
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Lucknow [(2023) 12 Centax 296 (Tri.-All)], wherein it was held that
imposition of penalties under Sections 112(a) and 112(b) without recording
reasons as to why the penalty is imposable reflects lack of understanding
of the legal provisions and absence of proper application of mind.

» The Ld. Additional Commissioner further failed to appreciate that penalties
under Sections 112(a) and 112(b) of the Act can be imposed only upon a
person who is concerned with the import of goods or who has handled
imported goods with knowledge or reason to believe that such goods are
liable for confiscation. The Appellant had no role in the importation of the
goods and had no knowledge whatsoever regarding the alleged mis-
declaration relating to the port of loading or the country of origin.

» It is settled law that for alleging abetment the burden lies upon the
Department to prove that the Appellant in some manner aided or
facilitated the alleged illegal import. In cases of imposition of penalty, the
Revenue is required to strictly establish each allegation with cogent
evidence. In the present case, no evidence has been produced to

demonstrate that the Appellant aided or abetted any illegal import.

Y

The Ld. Additional Commissioner also failed to appreciate that no concrete
evidence has been placed on record to support the allegations against the
Appellant except reliance upon statements of certain noticees. It is well
settled that allegations cannot be sustained merely on the basis of
assumptions or presumptions. In this regard reliance is placed on Rajeev
Khatri vs. Commissioner of Customs [(2023) 9 Centax 412 (Del.)|, wherein
the Hon’ble Delhi High Court set aside penalty under Section 112(a)
holding that in the absence of evidence demonstrating knowledge of illegal
import, the assessee cannot be penalised for abetment.

The Ld. Additional Commissioner further failed to appreciate that the

N

Appellant had no role in the importation or physical handling of the goods

and was unaware of any alleged mis-declaration regarding the port of

loading or country of origin. The Appellant has not signed any documents
relating to the alleged import of 38238.879 MTs of Bitumen Grade VG30.
n the absence of such involvement, the imposition of penalty under
Sections 112(a) and 112(b) is wholly unsustainable.

It was also not appreciated that the Hon'ble Kolkata Tribunal in Amit
Ghosh vs. Commissioner of Customs (Preventive), Kolkata [2023 (2) TMI
620] held that imposition of penalty under both Sections 112(a) and 112(b)
simultaneously is legally erroneous as the two provisions operate in
separate domains. The Tribunal further observed that where the
adjudicating authority itself is uncertain about the role of the noticee,

penalty cannot be imposed mechanically.

Page 37 of 49



% The Ld. Additional Commissioner also failed to appreciate the settled legal
principles laid down in several judicial pronouncements. In Surendra
Kumar Jain v. Principal Commissioner [WP(C) 17700/2022], it was held
that a Show Cause Notice must clearly set out the allegations against the
noticee so that an effective opportunity of defence can be provided. In
Commissioner of Central Excise v. Brindavan Beverages Pvt. Ltd. [Civil
Appeal No. 3417-3425 of 2002], the Hon’ble Supreme Court held that the
Show Cause Notice forms the foundation of the case and vague allegations
render the proceedings unsustainable. In Gobinda Das vs. Commissioner
of Customs [(2023) 7 Centax 201 (Tri.-Cal)], it was held that reliance on
statements without granting cross-examination renders the penalty
unsustainable. Similarly, in Lalit Jain vs. C.C., Ahmedabad [Customs
Appeal No. 10061 of 2022|, penalty under Section 112(b) was set aside
where the noticee had neither possessed nor dealt with goods liable for
confiscation. In MSA Shipping Pvt. Ltd. vs. C.C., Mundra [2018 (2) TMI
1686], the Tribunal held that penalty under Section 112(a) cannot be
imposed where there is no evidence of collusion or connivance.

» Finally, the Ld. Additional Commissioner failed to appreciate that
imposition of penalty under both Sections 112(a) and 112(b) without
recording reasons demonstrates a complete misunderstanding of the
scope of these provisions. In Visteon Automotive Systems India Limited
[2018 (9) GSTL 142 (Mad.)], the Hon’ble Madras High Court clarified that
Section 112(a) applies where a person’s act renders goods liable to
confiscation under Section 111, while Section 112(b) applies to persons
who deal with goods knowing them to be liable to confiscation. Since the
Appellant neither dealt with the goods nor performed any act rendering

them liable to confiscation, the penalties imposed upon the Appellant are _—..
- dAm
wholly unsustainable and liable to be set aside. X «":/—---&

L Record of Personal Hearing:

under:

» 09.03.2026: Appellants at Serial Nos. 1-8 (Table — 1) were represented by
Shri Vikas Mehta, Consultant. During the course of hearing he reiterated
the submissions made at the time of filling Appeals.

» 09.03.2026: Appellants at Serial Nos. 09 - 16 were represented by Shri
Aditya S. Tripathi. During the course of hearing he reiterated the

submissions made at the time of filling Appeals.
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5 Discussion and Findings:

5.1 I have carefully gone through the impugned Order dated 27.11.2025, the
grounds of appeals, written submissions made by the appellants and the records
of the case. It is observed that in respect of the Appellants at Serial No. 9 to 16
(Table -1) the appeals have been filed after a delay of 25 days beyond the

prescribed period of limitation under Section 128(1) of the Customs Act, 1962.

5.2 [ find that the Appellants have shown sufficient cause for the delay in filing
the present appeals. Accordingly, in exercise of the powers conferred under the
proviso to Section 128(1) of the Customs Act, 1962, the delay in filing the appeal

is condoned.

5.3 Having condoned the delay, I proceed to decide the matter on merits. On
the basis of the facts of the case and the submissions made by the appellants,

the following issues arise for determination in the present appeals:

i. Whether the impugned goods and the goods imported in past vide
23 Bill of Entries are liable for confiscation under Section 111(m) of
the Customs Act, 1962 on the allegation of mis-declaration of port

of loading and country of origin.

1. Whether the vessel M.T. Global Rani is liable for confiscation under

Section 115(2) of the Customs Act, 1962, as held in the impugned

order.

iii.  Whether the penalties imposed upon the Appellants under Sections
112(a)(ii), 112(b)(ii), 114AA, 117 of the Customs Act, 1962 are legally

sustainable, in the facts and circumstances of the case.

5.4 The principal allegation in the show cause notice is that the consignment
of the impugned goods imported under Bills of Entry dated 18.01.2022 were
actually loaded at Bandar Abbas, Iran, whereas the import documents declared
the port of loading as Khor Fakkan and the country of origin as Irag. On this
basis, the adjudicating authority held the goods liable for confiscation and

rther ordered confiscation of the vessel under Section 115(2) of the Customs

ts and the same impugned order, all the appeals are taken up together for the

purpose of common discussion and findings.

5.5 At the outset, it is observed that the present case does not involve any
allegation of evasion or short-payment of customs duty. The show cause notice
as well as the impugned order do not bring out any duty implication arising out

of the alleged discrepancy regarding the port of loading or the country of origin
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of the goods. It is also not the case of the Department that the import of the
impugned goods was subject to any prohibition or restriction under the
provisions of the Customs Act, 1962 or under any other law for the time being
in force. Further, it is not alleged that M/s Kotak Petroleum LLP, Jamnagar
(hereinafter referred to as “the Importer”) had claimed any preferential rate of

duty on the basis of the declared country of origin.

5.6 It is further observed that the relevance of the country of origin primarily
arises in situations where the importer claims a preferential rate of duty under
a trade agreement or where the import of goods from a particular country is
subject to prohibition or restriction. However, in the present case, there are no
allegations that the Importer had claimed any preferential rate of duty on the
basis of the declared country of origin, nor is it the case of the Department that
the import of the impugned goods from Iran was subject to any prohibition or
restriction. The investigation has also not brought on record any material to
explain as to why the Importer would intentionally mis-declare the country of
origin when such declaration had no bearing on the rate of duty or the

admissibility of the import.

5.7 It is further observed that the port of loading and the country of origin are

two distinct concepts and cannot be treated as synonymous. The port of loading

merely denotes the port from which the goods were shipped, whereas the country

of origin refers to the country where the goods were manufactured or produced

in terms of the applicable rules of origin. Thus, the country of origin of goods

may, in certain circumstances, be different from the port of loading. In the
present case, the allegation regarding Iranian origin of the goods appears to have

been primarily based on the statements of the Master of the vessel and other

vessel officers. However, it is observed that no investigation has been conducted

by the department with the competent authorities of the concerned countries or ,—---.\
with the manufacturer or supplier to independently ascertain the actual cou

of origin of the goods. In the absence of such verification or corroboxia.tme%
evidence, blanket reliance cannot be placed solely on the statement of the Mz\ag’t r ’f zi

of the vessel to conclusively determine the country of origin of the zmpugne’d»,w Yo —

goods.

5.8 Moreover, it is also observed that the Importer had filed the Bills of Entry
on the basis of commercial documents such as invoice, packing list, bill of lading
and other import documents supplied by the overseas supplier. The records of
the case do not reveal even an iota of evidence to suggest that the Importer had
any prior knowledge regarding the alleged discrepancy in the country of origin
or that the Importer had intentionally declared the country of origin as Iraq
instead of Iran. In absence of any cogent evidence demonstrating deliberate mis-

declaration or mala fide intention on the part of the Importer, the allegation that
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the Importer intentionally mis-declared the country of origin cannot be

sustained.

5.9 It is further observed that reliance has been placed in the impugned order
on the statement of Shri Hemal Kotak, partner of M /s Kotak Petroleum LLP dated
15.03.2023 wherein he stated that the goods were loaded from Iran and not from
Iraq as mentioned in the Bills of Entry. However, on careful examination of the
records, it is evident that the said statement was made only after Shri Hemal
Kotak was confronted with the statements of the Master of the vessel (Shri
Barnabas Stephen) and other documents recovered during the course of
investigation. Therefore, such statement cannot be ipso facto construed as an
admission that Shri Hemal Kotak had prior knowledge, at the time of filing the
Bills of Entry, that the goods were actually loaded from Iran or that the goods
were of Iranian origin. In the absence of any independent corroborative evidence
demonstrating that Shri Hemal Kotak was aware of the alleged discrepancy at
the time of import, the said statement by itself cannot be treated as proof of

intentional mis-declaration.

5.10 Itis also observed that the adjudicating authority, while rendering findings
with regard to the past import made by the importer, has relied upon the
statement dated 15.03.2023 of Shri Hemal Kotak as well as the Bill of Lading
dated 27.08.2021 allegedly recovered from the WhatsApp chat between Shri
Hemal Kotak and the representative of M/s Prime Tankers, Captain Brar, in
respect of the import of 3774.76 MTs of Bitumen carried by the vessel MT Global
Genesis. However, on careful perusal of the said statement and the relevant
documents forming part of the record, it is evident that Shri Hemal Kotak came
to know about the alleged loading of the goods from Iran only on 24.09.2021
during the course of the said WhatsApp communication. On the other hand, the
import of the said consignment had already taken place on 06.09.2021, which
is much prior to the aforesaid communication relied upon by the Adjudicating
Authority. Therefore, the said WhatsApp chat cannot be construed as evidence
to establish that Shri Hemal Kotak had prior knowledge, at the time of

Rportation, regarding the alleged loading of the goods from Iran.

!morter had deliberately or knowingly mis-declared the port of loading or the

country of origin of the impugned goods. The records reveal that the Bills of Entry
were filed by the importer on the basis of commercial documents supplied by the
overseas supplier under a bona fide belief that the said documents were correct.
Further, the case does not involve any duty implication, nor is there any
allegation of violation of any prohibition or restriction on import of the impugned

goods. The statements relied upon in the impugned order and the WhatsApp
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communication referred to therein do not establish prior knowledge or deliberate
mis-declaration on the part of the importer. In such circumstances, the essential
ingredient of mens rea required to sustain the charge of mis-declaration is not
established. Consequently, the goods cannot be held liable for confiscation under

Section 111(m) of the Customs Act, 1962.

5.12 The above view also finds support from the settled position of law laid down
by the Hon’ble Tribunal in several cases. In Kirti Sales Corporation v.
Commissioner of Customs, Faridabad, 2008 (232) ELT 151 (Tri. -Del.), the
Tribunal held that when the importer files the Bill of Entry on the basis of
documents supplied by the overseas supplier and there is no evidence to
establish that the importer had knowingly or deliberately mis-declared the
particulars of the goods, the provisions of Section 111(m) of the Customs Act,
1962 cannot be invoked. Similarly, in Agarwal Industrial Corporation Ltd. vs.
Commissioner of Customs, 2020 (373) ELT 280 (Tri. -Bang.), it was held that
confiscation and penalties cannot be sustained in the absence of cogent evidence
demonstrating conscious or deliberate mis-declaration on the part of the
importer. Further, in Amit Petrolube Ltd. vs. Commissioner of Customs, 2023
(12) TMI (CESTAT Ahmedabad), the Tribunal reiterated that when the
declarations in import documents are made on the basis of records and
documents supplied by the overseas supplier and there is no evidence of mens
rea or deliberate suppression, the allegation of mis-declaration cannot be
sustained. Likewise, in Alstom Transport India Ltd. vs. Commissioner of
Customs, Chennai, 2007 (220) ELT 312 (Tri. -Chennai), it was observed that
where the Department fails to establish conscious mis-statement or deliberate
mis-declaration, confiscation under Section 111(m) of the Customs Act and

consequential penalties cannot be sustained. L=
A OV

5.13 In view of the foregoing discussions and the judicial precedents c/ié - '\? )
above, I find that the Department has failed to establish any deliberate rs:*'g_‘" d
I?in o

e N #

Bills of Entry on the basis of documents supplied by the overseas supplier a%" <

\

Ve
conscious mis-declaration on the part of the importer. The importer had file Ji't y
> < /
-,_.-P’_/
there is no evidence on record to demonstrate that the importer had prior
knowledge of the alleged discrepancy relating to port of loading or country of
origin. Accordingly, the essential ingredients required for invoking the provisions
of Section 111(m) of the Customs Act, 1962 are not satisfied in the present case.
Consequently, the confiscation of the impugned goods and those imported in
past vide 23 Bills of Entry during the year 2021 is not sustainable in law and

the same is hereby set aside.

5.14 Now coming to the issue of confiscation of the vessel under Section 115 of
the Customs Act, 1962, it is observed that the adjudicating authority in
paragraph 46.2 of the impugned order has held that the vessel was used as a
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means of transport for the alleged smuggling of the cargo, is to be confiscated

under section 115 of the Customs Act, 1962,

5.15 I have carefully examined the provisions of Section 115(2) of the Customs

Act, 1962, which reads as under:

“Any conveyance or animal used as a means of transport in the smuggling
of any goods or in the carriage of any smuggled goods shall be liable to
confiscation, unless the owner of the conveyance or animal proves that it
was so used without the knowledge or connivance of the owner himself, his

agent, if any, and the person in charge of the conveyance or animal.”

A plain and harmonious reading of the above provision clearly indicates
that the foundational requirement for invoking Section 115(2) is the
establishment that the conveyance was used in the smuggling of goods or for the
carriage of goods which are smuggled in nature. In other words, the liability of a
conveyance to confiscation under the said provision is contingent upon the
Department first establishing that the goods transported are smuggled goods or

that the conveyance has been used in the act of smuggling.

5.16 In the present case, however, it is observed that no such finding regarding
the smuggled nature of the goods has been conclusively established. On the
contrary, as discussed in the preceding paragraphs of this order, the confiscation
of the impugned goods themselves has been set aside on merits. Once the very
basis of treating the goods as liable for confiscation fails, the consequential
action against the conveyance alleged to have transported such goods cannot
independently survive. Therefore, in the absence of any cogent evidence
establishing that the vessel was used in the smuggling of goods or in the carriage
of smuggled goods, the essential statutory conditions required for invoking the

provisions of Section 115(2) of the Customs Act, 1962 are clearly not satisfied.

5.17 Accordingly, I hold that the confiscation of the vessel under Section 115(2)
of the Customs Act, 1962 is legally unsustainable and the same is hereby set

aside with consequential relief, if any, in accordance with law.

/5N 8 Now coming to the issue of imposition of penalties under Section 112 of

Customs Act, 1962, I find that the adjudicating authority has imposed

—

ties upon the Appellants under Section 112(a)(ii) and Section 112(b)(ii) of
Customs Act, 1962.

5.19 At the outset, it is observed that as discussed in the preceding paragraphs
of this order, the confiscation of the impugned goods has not been sustained and
has been set aside on merits. It is a well-settled principle of law that penalty
under Section 112 of the Customs Act is consequential to the liability of the

goods for confiscation under the Act. Once the very basis for confiscation of the
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goods fails, the consequential penalties imposed under Section 112 cannot

independently survive.

5.20 Further, I have carefully examined the provisions of Section 112 of the
Customs Act, 1962, particularly clauses 112(a)(ii) and 112(b)(ii), which have been
invoked by the adjudicating authority for imposing penalties upon the
appellants. The relevant provisions stipulate that any person who, by any act or
omission, renders goods liable for confiscation under Section 111 of the Customs
Act, 1962, or who knowingly deals with goods which he knows or has reason to
believe are liable for confiscation, shall be liable to penalty. The statute further
provides that in cases where the goods are not prohibited, the quantum of
penalty shall not exceed the duty sought to be evaded on such goods or 35,000,

whichever is greater.

A plain reading of the above provisions clearly indicates that the imposition
as well as the quantum of penalty under Section 112(a)(ii) and Section 112(b)(ii)
is intrinsically linked with the duty sought to be evaded in respect of the goods
concerned. In other words, the statutory framework presupposes the existence
of duty liability or duty evasion attributable to the improper importation of goods.
However, in the present case, it is observed that no allegation of duty evasion
has been made by the Department in respect of the impugned goods. As
discussed in detail in the preceding paragraphs, the alleged mis-declaration
relating to port of loading or country of origin has not resulted in any duty
implication nor has any preferential rate of duty been claimed by the importer.
Consequently, the essential statutory element of “duty sought to be evaded”,
which forms the very basis for determining penalty under Section 112(a)(ii) and

Section 112(b)(ii), is conspicuously absent in the present case.

In such circumstances, the imposition of penalty under the aforesaid
provisions does not fall within the four corners of Section 112 of the Customs
Act, 1962. Accordingly, the penalties imposed upon the appellants under Sectjer"
112(a)(i) and Section 112(b)(ii) of the Customs Act, 1962 are not lfs¥

sustainable and the same are hereby set aside.

5.21 Now coming to the issue of imposition of penalty under Section 114 Té N
the Customs Act, 1962, it becomes necessary to examine whether the essen o
statutory ingredients required for invoking the said provision are satisfied in the
facts and circumstances of the present case. For ease of reference, the relevant

provision reads as under:

“If a person knowingly or intentionally makes, signs or uses, or causes to
\ be made, signed or used, any declaration, statement or document which

i e is false or incorrect in any material particular, in the transaction of any
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business for the purposes of this Act, he shall be liable to a penalty not

exceeding five times the value of goods.”

A plain reading of the above provision indicates that penalty under Section
114AA can be invoked only when the following essential ingredients are

cumulatively satisfied:

1. A declaration, statement or document is made, signed or used knowingly

or intentionally;

2. Such declaration, statement or document is false or incorrect in a material

particular; and

3. The said declaration, statement or document is used in the transaction of

any business for the purposes of the Customs Act.

Thus, the existence of knowledge or intention (mens rea) coupled with the use
of such false document in the course of a customs transaction forms the

fundamental requirement for invoking the provisions of Section 114AA.

5.22 Upon careful examination of the records of the case, it is observed that the
allegation against the appellants pertains to the filing of an incorrect Import
General Manifest (IGM). However, it is evident that the said IGM has not been
used as a document in any transaction of business for the purposes of the
Customs Act which resulted in any duty implication or wrongful gain. The
investigation has also not brought on record any material to demonstrate that
the alleged incorrect declaration in the IGM resulted in any evasion of customs
duty or that any undue benefit was derived by the importer, the shipping agent,

or the master of the vessel.

5.23 It is also pertinent to note that, as discussed in the preceding paragraphs
of this order, the confiscation of the impugned goods has already been set aside,
and it has been held that the alleged discrepancy relating to port of loading or

country of origin has not resulted in any duty implication nor has it led to

P N
f-' 'ﬂl‘aﬁo\n of any prohibition or restriction under the Customs Act, 1962. In such

:Gt?cu‘rrfﬁiances the necessary element of knowingly using a false document in
se of a customs transaction with the intent to derive undue advantage

opdefﬁ t the provisions of the Act is clearly absent.

5 24 In this regard, guidance can be drawn from the decision of the Hon’ble
Tribunal in Suresh Kumar Aggarwal v. Commissioner of Customs-III, Order No.
A/85533/2024 (CESTAT Mumbai), wherein the Tribunal undertook a detailed
examination of the legislative intent behind the insertion of Section 114AA
through the Taxation Laws (Amendment) Act, 2006. The Tribunal referred to the
observations of the Standing Committee on Finance in its Twenty-Seventh

Report on the Taxation Laws (Amendment) Bill, 2005, wherein it was clarified
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that the provision was introduced primarily to deal with serious cases of
fraudulent transactions where exports were shown only on paper and no goods
had actually crossed the border, thereby enabling unscrupulous persons to
wrongfully avail benefits under export promotion schemes. The Tribunal further
observed that the enhanced penal provision under Section 114AA was intended
to address serious frauds involving fabricated documentation and fictitious
paper transactions, and not routine discrepancies which do not result in any
duty implication or undue benefit. Upon applying the principles of statutory
interpretation, including the literal rule, mischief rule, and golden rule, the
Tribunal concluded that the scope of Section 114AA is primarily directed at cases
involving fraudulent paper transactions with Customs without the actual

movement of goods, i.e., transactions sans goods.

5.25 Applying the ratio of the above decision to the facts of the present case, it
is evident that the circumstances contemplated under Section 114AA are clearly
absent. The case at hand does not involve any fictitious transaction, fabricated
export/import documentation, or paper transactions undertaken to fraudulently
avail benefits under any scheme. On the contrary, the goods in question had
actually been imported and cleared through the customs process, and the alleged
discrepancy relates only to the declaration of port of loading or country of origin,
which, as already held, has no bearing on duty liability or admissibility of the
goods. Therefore, in the absence of any material evidence demonstrating
deliberate or conscious use of false documentation in the course of a customs
transaction with the intent to derive undue benefit, the essential statutory
ingredients required for invoking Section 114AA of the Customs Act, 1962 are

clearly not satisfied.

5.26 Accordingly, I hold that the penalties imposed under Section 114AA of the
Customs Act, 1962 on the Appellants are not legally sustainable and the same

are hereby set aside.

Customs Act, 1962, it is observed that the adjudicating authority, in pa
54 of the impugned order, has itself recorded a categorical finding that

Velji P. & Sons, was a beneficiary in the instant case. The adjudicating authority
has further observed that the investigation has not been able to establish that

the CHA had any prior knowledge regarding the alleged Iranian origin of the

imported goods.

However, despite recording such findings, the adjudicating authority

proceeded to impose a penalty upon the CHA under Section 117 of the Customs
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Act, 1962 for the alleged contravention of the provisions of Section 46 of the
Customs Act, 1962.

5.28 At this stage, it is relevant to note that Section 117 of the Customs Act is
a residuary penalty provision, which can be invoked only in cases where a person
contravenes any provision of the Act or the rules made thereunder for which no
specific penalty is otherwise provided. Even under this provision, the imposition
of penalty necessarily presupposes the existence of a clear and established
contravention attributable to the person concerned. In the present case, the
adjudicating authority itself has recorded that the CHA neither had knowledge
of the alleged discrepancy regarding the country of origin nor derived any undue
benefit from the transaction. It is also evident from the records that the CHA had
filed the relevant documents and declarations strictly on the basis of documents
furnished by the importer and the shipping documents accompanying the
consignment, which is the normal course of business for a licensed customs

broker,

Once it has been acknowledged by the adjudicating authority that the CHA
had no prior knowledge of the alleged discrepancy and that they had not gained
any undue advantage from the transaction, the very foundation for invoking the
penal provisions under Section 117 ceases to exist. In the absence of any
evidence demonstrating deliberate negligence, knowledge, or active involvement
in any contravention of the provisions of the Customs Act, the imposition of
penalty on the CHA cannot be sustained. Therefore, the action of the
adjudicating authority in imposing penalty under Section 117 of the Customs
Act, 1962, despite having recorded findings exonerating the CHA from knowledge

s Or benefit in the alleged offence, appears to be legally untenable and

e Wk _
7o ~dtfshstainable.
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f*f:__\ ccordingly, I hold that the penalty imposed upon.M/s Velji P. & Sons
\ = 7
P under Section 117 of the Customs Act, 1962 is not justified and is hereby set

-

. aside.

6. In view of the above findings, the impugned order is set aside and the

appeals are allowed with consequential relief, if any, in accordance with law.

AT

GUP’I‘A)
Commlssmner (Appeals),
Customs, Ahmedabad

Srehers / SUPRERINTENDENT

)

. e (srfomy),
USTOMS (APPEALS), AHMESASAD

F. No. §/49-298 to 301, 304 to 307, 310 to 317/CUS/JMN/2025-26 Date:17.03.2026
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By Registered post A.D/ E-Mai}/@\
(84
To,

M/s. Kotak Petroleum LLP, 2nd Floor, Standard House, Opp. Hotel
Celebration, Indira Marg, Jamnagar 361 001.

2. Shri Hemal Kaniyalal Kotak, Partner of M/s. Kotak Petroleum LLP, 2nd
Floor, Standard House, Opp. Hotel Celebration, Indira Marg, Jamnagar
361001

3. M/s Preetika Shipping Agencies Pvt. Ltd., Shipping Agent, 4th Floor, M.K.
Bhawan, 300, Shahid Bhagatsinh Road, Fort Mumbai-400001.

4. Shri Deepak Mohanlal Khabrani, Director of M/s Preetika Shipping Agencies
Pvt. Ltd., Shipping Agent, 4th Floor, M.K. Bhawan, 300, Shahid Bhagatsinh
Road, Fort, Mumbai-400 001. :

5. Shri Barnabas Stephen, through M/s. Preetika Shipping Agencies Pvt. Ltd.,
4th Floor, M.K. Bhawan, 300, Shahid Bhagatsinh Road, Fort Mumbai-
400001.

6. M/s. Global Ace Shipping Lines INC., Through M/s Crawford Bayley & Co.
State Bank Buildings, N.G.N. Vaidya Marg, Fort, Mumbai — 400023.

7. M/s. Prime Tankers LLC. Through M/s Crawford Bayley & Co.
State Bank Buildings, N.G.N. Vaidya Marg, Fort, Mumbai — 400023.

8. Shri Jugwinder Singh Brar, House No. 213, Sector 36A, PO Chandigarh, India
—160036.

9. M/s. K Infra Middle East FZE, through Shri Vikas Mehta, Consulta:
D’legal, 1* floor, Plot No. 159, Sector 1A, Gandhidham —370201.

10. M/s. Global Tankers Pvt. Ltd, No. 213, Sector 36A, PO Chandigarh, In
160036.

11. M/s. Velji P. & Sons, Ist Floor, Sajawat Apartment, Near Congress Bhawan,
Limda Lane Jamnagar-361 001.

12.Shri Don Bosco Dominic Pradeep, through M/s. Preetika Shipping Agencies

Pvt. Ltd., 4th Floor, M.K. Bhawan, 300, Shahid Bhagatsinh Road, Fort
Mumbai-400001.
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13. Shri Angarkar Dnyanesh Nandkishor, through M/s. Preetika Shipping

Agencies Pvt. Ltd., 4th Floor, M.K. Bhawan, 300, Shahid Bhagatsinh Road,
Fort Mumbai-400001.

14. Shri Ramakant Mishra, through M/s. Preetika Shipping Agencies Pvt. Ltd.,
4" Floor, M K Bhawan, 300, Shahid Bhagat Singh Road, Fort, Mumbai —
400001.

15. Shri Midhun, through M/s. Preetika Shipping Agencies Pvt. Ltd., 4th Floor,
M.K. Bhawan, 300, Shahid Bhagatsinh Road, Fort Mumbai-400001.

16. Captain Sufiyan Khan, through M/s. Preetika Shipping Agencies Pvt. Ltd.,
4th Floor, M.K. Bhawan, 300, Shahid Bhagatsinh Road, Fort Mumbai-

400001. /: d:«" { H ‘?‘. AN
/ 01 g VA
“‘ | acl.ax ]* |
Copy to: A
1, The Chief Commissioner of Customs, Gujarat, Custom House, 7
Ahmedabad.
= The Principal Commissioner of Customs (Preventive), Jamnagar.
3. The Additional Commissioner of Customs (Preventive), Jamnagar.

4. Guard File.
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