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This copy is granted free of cost for the private use of the person to whom it is issued.

ﬁmﬂwaﬁﬁwagszﬁmlzgé’rﬂu) (T "@afee) F aftw Pwafafee afer &
W%mﬁﬁ%wﬁﬁmm%mﬁmwmm@ﬂwmﬁmﬁ
aﬁaﬁan@%%mmwﬁwmwﬁ?(wmﬁm.,ﬁﬁm, (Tereg )
mmﬁ,ﬁﬁwﬁﬁgﬂﬂwmmﬂma.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, Nevs Delhi within 3 months from
the date of communication of the order.

Feafafee a=faa sme/0order relating to :
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(a)

any goods imported on baggage

(a(
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short
of the quantity required to be unloaded at that destination.

(T (
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(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made .
thereunder.
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
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(a)

J
4 copies of this order, bearing Court Fee Stamp of paise fifty only in on‘é‘ rpb
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870. 3: .
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(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any @ -

(N

riw ¥ g smdew f 4 whagt

()

4 copies of the Application for Revision.

e e qER 9 F g darges afuftaw, 1962 (@uT G 7 fRuffa 6w st s wfig,
e, qug, sttt ot e 7St F ofif & anefir s & 7 % 200/-(=vw @ @ AT)ET %.1000/-(¥9C TF gATT
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(d)

' the amount of duty and interest demanded, fine or penalty levied is one lakh rupees or

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellancous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If

less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

HATYES, FE9 IR geF 7 #aT F afitey | Customs, Excise & Service Tax Appellate
yftseor, ofardt &g i Tribunal, West Zonal Bench

Tatt dfye, agaTet swa=, fAFe g 9=, | 279 Floor, Bahumali Bhavan,

FHTET, AHAIMATE-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

5. Harges afRfagw, 1962 #t 4T 129 T (6) ¥ e, dwrges FfAfagw, 1962 it amw 129
T (1) ¥ wefiw arfiwr & aw FPwfafas gee §9@ @1 =1iRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

@ | e & sty ame & wgt Bt faorges sfiwrd gro 7w @ geF d@ = T s
T T ft HH Ui AT@ ®9C AT IEF FF g A TF AKX Q.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@ | aftw & gfue A & wgi Rl darges afRwrd g A mEr gew R =TS qur s
T g f W qIT 9T §9C @ Jf8F g AT T gww am@ & FfeE T g dr; 99 g
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(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

¥ grafaa wraer ¥ gt AT dATged SfUE gRr wE AT ed i ST 9T ST
T it W T9W 9r@ ¢ & Afew g 95 @ g W

here the amount of duty and interest demanded and penalty levied by any officer of
'/Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

() = TR & Freg ATOER ¥ ATHY, WY T EF ¥ %10 FET FA 9T, TR 9 7 4FF UF 42 A f #, 41 EF F %10 9ET F 4 97, qEH
: Faw 42 faae ¥ 8, sdie war s |

(d) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | I FTRTAT Y €T 129 () ¥ Fwata Ao TTTRH & GHE AT TAF draeT 93- (F) ek e & forgar
Tafaat #r gaTet ¥ fRrg ar ft s e F g fvg g snfier « - sraaT (@) srdier aT amae o T g
¥ g Tra< arde % 419 oqd gt | #7 e ot d9w g TRy,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.

ORDER IN APPEAL

M/s. Sakar Industries Pvt. Ltd., H/10, New Madhavpura Market, Near Police
Commissioner Office, Shahibaug Road, Ahmedabad — 380 004 having factory at Plot No.
140-141, Santej — Vadsar Road, Santej, Tal-Kalol, Dist. — Gandhinagar, Gujarat —
382721, (hereinafter referred to as ‘the Appellant’) have filed the present appeal
challenging Order — In — Original bearing CAO No. AC/SRA/423/2023-24/Adj (I)/ACC,
dated 27/28.10.2023 (hereinafter referred to as ‘the impugned order’) passed by the
Assistant Commissioner of Custom, Appraising Group 3 & 4, Air Cargo Complex, Mumbai
(hereinafter referred to as ‘adjudicating authority’).
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2 Facts of the case, in brief, are that the Appellant had filed Bill of Entry No.
4958669, dated 06.08.2021 under self-assessment scheme for clearance of goods
“Shredded Aluminium Scrap Tense” as per ISRI with declared value at USD 1055.000127
per MT. The subject Bill of Entry was allocated for Faceless Assessment and during
scrutiny of the Bill of Entry and related documents, it was ascertained that the value of
goods “Shredded Aluminium Scrap Tense was declared very much on the lower side as
compared to contemporaneous imports. Accordingly, a query was raised regarding
valuation of the goods declared in the Bill of Entry. The Appellant had not replied
satisfactorily. The FAG was not left with any other option but ‘o load the value as per
contemporaneous import of the similar goods. In support of the value loading, five (5)
contemporaneous Bills of Entry were relied, as detailed in Para 2 of the impugned order,
wherein contemporaneous imports were assessed at minimum of USD 1653 per MTS.
The adjudicating authority after considering the written submissions of the Appellant had
vide the Order-In-Original dated 31.08.2021 rejected the declared value of 1055.000127
of the said goods under Rule 12 (1) of the Customs Valuaticn Rules, 2007 and re-
assessed at USD 1653 per MTs under Section 17 (4) of the Cusfoms Act, 1962 in terms
of Rule 5 of the Customs Valuation (Determination of Value of the Imported Goods) Rules, kL

2007 read with Section 14 of the Customs Act, 1962. %
A% ;“f;: " .: L
24 Being aggrieved by the Order — In — Original dated 31.08.2021, .the :* 7

Appellant preferred an appeal before the Commissioner (Appeals), Cus‘tdrhs;,.‘j.f‘.,“"}' 1
Ahmedabad. The Commissioner (Appeals), Customs, Ahmedabad vide OIA No. AHD-
CUSM-000-APP-131-23-24, dated 26.07.2023 allowed the appeal by way of remand with
direction for passing fresh order after supplying contemporaneous import data to e‘“m ™
Appellant and considering the submission made by the Appellant in the present ¢
record.

} : T Y
2.2 In the remand proceedings, the adjudicating authority vide the mpugne%cf_://
order has ordered to accept the redetermined value and reassessed the declared
transaction value at USD 1653 per MTs under Section 17 (4) of tre Customs Act, 1962,
in terms of Rule 5 of the Customs Valuation (Determination of Value of Imported Goods)
Rules, 2007 read with Section 14 of the Customs Act, 1962.

3. Being aggrieved with the impugned order passec by the adjudicating
authority, the Appellant have filed the present appeal. The Appellant, inter-alia, have
raised various contentions and filed detailed submissions on following points, as given

below, in support their claims :

»  The adjudicating authority had relied upon the contemporaneous import price as
mentioned in Para 9 (i) of the impugned order without supplying the copies of the
Bills of Entry and Invoices is illegal method of enhancement of value: that the
adjudicating authority had relied upon Rule 5 of CVR, 2007, which covers the
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goods of similar to the import; that the grade declared must be matched. The
adjudicating authority had not applied his mind and arbitfary enhanced the value
without following the principles of natural justice and directions of the Appellate
authority. The order passed by the adjudicating authority is contempt and judicial
indiscipline committed and mockery of adjudication and appellate procedure;

»  The verification of self-assessment; examination; valuation and investigation is
biased with oblique motive;

»  There is no iota of evidence produced in the form of any documents that the value
of goods is mis-declared with the intention to evade the duty. They have
submitted required documents at the time of clearance so where is intention to
evade the duty or any provision of law,

»  The adjudicating authority has enhanced the value to USD $ 1653 PMT without
providing the copies of Bills of Entry mentioned in Table mentioned at Para 9 (i)
of the impugned order;

»  The adjudicating authority has not considered the submissions made in the reply

to the query while the Adjudicating authority has recorded the points submitted in

personal hearing but did not answered. The observation of the Adjudicating

‘ thority that the Authorized Representative failed to provide value evidence and

Written submissions is patently incorrect. There is no question of written

£ubmissions when the Respondent has not supplied the copies of the relied upon

document;

»  Re-determination of valuation of goods for assessment of duty is arbitrary and
contrary to the provision of Section 14 (1) of Customs Act, 1962 read with CVR,
2007,

PERSONAL HEARING:-

4. Personal hearing in the matter was held on 07.05.2025 in virtual mode. Shri
H.K. Hirani, Consultant, appeared on behalf of the Appellant. He had reiterated the
submissions made at the time of filing of appeal. Further, he also filed additional written

submissions, wherein, he inter-alia, submitted that:

»  The issue of Valuation of Scrap has been finally decided by Hon’ble SC and
Tribunals. The issue of valuation of scrap has been decided by the orders and
decisions passed by the Hon'ble Tribunal and Apex Courts. More recently in the
case of M/s Niraj Silk Mills v/s Commissioner of Customs, Delhi High Court, the
decisions are binding on the lower authority including the Appellate authorities.
The arbitrary loading of value by the Proper Officer is thus required to be set aside
and the declared value to be upheld in view of the findings of the higher forum;

» The Assessing Officer has rejected the declared transaction value of the
Appellant without assigning any reason as per Rule 12 of CVR 2007. The
valuation of imported goods is governed by Section 14 (1) of Customs Act 1962
riw CVR 2007. These provisions are statutory and sacrosanct and required to be

)
Jw/
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scrupulously followed by the Proper Officer. The re-dete rmination of value cannot
be done without following the proper procedure and evidence thereof:

The adjudicating authority had not followed the provisions of Rule 12 (1) of CVR
2007 before enhancement and hence the enhancemen: of value is illegal;

The Valuation of the Goods is covered under Section 14 (1) of the Customs Act
1962 which is an independent provision r/w CVR 2017. The Proper Officer has to
follow the provisions of Section 14 (1) of Customs Act 1962 and state the reasons
for rejection of declared value. In the case of any Scrap; the value cannot be
determined under Rule 4 or Rule 5 of CVR as each consignment is distinct. The
Assessing Officer neither followed the provisions of Section 14 (1) of the Customs
Act 1962 nor the Customs Valuation Rules 2007. He did not assign any reason
for rejecting the declared transaction value;

Section 14 (1) of the Custom Act 1962 clearly provides that the value of imported
goods shall be the ‘transaction value’ of the goods subject to the conditions
mentioned therein. In the absence of any finding to this e‘fect, the re-assessment
Is not sustainable. The transaction value cannot be rejected. It is a settled law if
there is no evidence of any amount paid over and abova the invoice value: the
transaction value is not rejectable:

Reasons for rejection of declared value i.e. transaction velue should be recorded i "4

first in writing as per Rule 12 of CVR 2007. The transaction value can be reje :
only under exceptional circumstances like manipulation of invoice:

s -
-y

declaration and under invoice etc. Rule 12 has to be read with 3 (2) of CVR 200 ‘ ..

and, after receiving the reply from the importer; the decision with regard

rejection of transaction value can be taken by the Proper Officer. The \t\éh@

determination of value has to be in sequential method as oer CVR 2007:

The Proper Officer cannot alter / enhance the declared value without assigning
any reasons in writing of rejection of invoice value and non-consideration of the
documents submitted and re-determine the value with reference to LME or citing
contemporaneous import. If the value of the goods is not determined as per
Section 14 (1) of Customs Act 1962 read with CVR 2007, it is contempt of the
WTO Valuation Agreement and bad in law;

It is only that when the value cannot be determined as per Rule 3 (1) of CVR
2007, it shall be determined by proceeding sequentially *hrough rule 4 to 9 of
CVR 2007. It has been held in the case of Eicher Tractor V/s CC ELT 321; that
the ‘transaction value’ cannot be rejected except for reasons specified in Rule 3
(2) of CVR 2007. The burden of proof is on Customs. The transaction value can
be rejected only on the basis of strong and tangible evidence;

It is a settled law that unless there is additional consideration involved or any of
the exceptions as specified in Rule 3 (2) of the Customs Valuation Rules, 2007 is
attracted, the transaction value cannot be rejected. No such allegation or finding
or evidence relating to the extra remittance is forthcoming in re-assessment
proceedings;

If the value is proposed to be enhanced; then details of such imports are required

Page 6 of 10
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to be supplied so that the importer can explain the value difference. Without the
supply of relied upon documents related to contemporaneous import; such as
B/E; invoices etc., the enhancement of value is arbitrary and illegal. The Proper
Officer cannot quote a few selected B/Es from NIDB and proceed to enhance the
value. This practice itself is illegal and must be stopped:;

> The observations of the Tribunal made in the impugned judgment are to be
appreciated in the light of the principles of law specified in the aforesaid judgment,
inasmuch as the Tribunal has categorically remarked that the normal rule is that
assessable value has to be arrived at on the basis of the price which is actually
paid, as provided by Section 14 of the Customs Act 1962;

»  Under Faceless Assessment, the Proper Officer is required to pass the Bill of
Entry as per Self-Assessment. If the importer is AEQ - Status holder; his
consignments are required to be cleared as per declaration. By denying the
declaration; the very purpose of AEO is defeated, which is contrary to the
declared police of the Government and the Board,;

» Under Faceless Assessment; there has to be uniformity in assessment.

Otherwise the very purpose of Faceless Assessment is defeated. The Appellant

'\& is a regular importer of the goods and the consignments are assessed at various

stustoms House. It is a mockery of the Faceless Assessment when some

nsignments are cleared at declared value while in some consignments the

alue is enhanced;

There is no revenue consideration involved. The basic duty applicable @ 2.5%

only. The delay due to the clearance involves demurrage and detentions. The

goods are therefore cleared after making the payment under protect and the relief
sought in Appeal;

»  The query raised by the Proper Officer had been duly replied with the evidence
of contemporary B/Es assessed at declared value. The lower authority has not
taken into consideration the reply to the query submitted. The lower authority has
relied upon the NIDB data but the copy of which was not supplied. The re-
determination of value on the basis of NIDB data itself is illegal and arbitrary;

» Relied upon B/E and invoices not supplied to them;

» ltis for the revenue to supply the basis of enhancement and not for the Appellant
to supply the evidence with regard to valuation of goods. The invoice is the basis
of valuation. No two consignment can be similar / identical. This itself proves that
the value cannot be determined on the basis of NIDB data;

»  There is contradiction in the findings itself that the observation is recorded that
value cannot be determined under Rule 4 and is determined under Rule 5 of CVR
2007. Two/ Three Bills of entries have been quoted as basis for enhancement
without supply of the copy of the B/E and invoice. It appears that the B/E quoted
are re-assessed and the declared value cannot be compared with enhanced
value;

»  The lower authority has to adjudicate the case on the basis of the facts and law
applicable. Before rejecting the declared value, the Proper Officer has to provide

s
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the reasons in writing and, after getting the reply from the importer, can proceed
to re-determine the value citing the reasons. The query cannot be used as a
substitute for the notice issued under Rule 12 (1) of CVR 2007 nor the
Adjudication order passed by the Respondent.

DISCUSSION & FINDINGS:

3. | have carefully gone through the appeal memorzndum as well as records
of the case, submissions made by the Appellant during course of hearing as well as the
documents and evidences available on record. The issue to ke decided in the present
appeal is whether the impugned orders passed by the adjudicating authority enhancing
the declared value in the Bill of Entry No. 4958669, dated 06.08.2021. in the facts and
circumstances of the case. is legal and proper or otherwise.

2.3 It is observed that the Appellant has filed the present appeal on 04.01.2024.
In the Form C.A.-1, the date of communication of the Order dated 27.10.2023 has been
shown as 06.11.2023. Therefore, the appeal has been filed within normal period of 60
days, as stipulated under Section 128 (1) of the Customs Act, 1962. Further, the
Appellant has paid the entire duty as assessed by the Assessing Officer of the Bill of Entry

No. 4958669, dated 06.08.2021, thereby fulfilling the requirement of pre-deposit of filirg

the appeal as envisaged under the Section 129 E of the Customs Act, 1962. As the '

appeal has been filed within the stipulated time-limit and complies with the require’ngﬁnfﬁ??\

taken up for disposal on merits.

-

of Section 129E of the Customs Act, 1962, the appeals has been admitted and-b‘t?m'
il | 2 \ h:';

/ 55/

_ 4

6. It is evident from the facts of the case that in view of the specific direction
given in Order — In — Appeal dated 26.07.2023, the adjudicating authority was required to
pass fresh order after supplying contemporaneous import price deta to the Appellant and
taking the submissions made by the Appellant on record follow ng principle of natural
justice and legal provisions. However, the Appellant on the other hand has contended
that the adjudicating authority had relied upon the contemporaneous import prices / NIDB
data, without supplying the copies of the Bills of Entry to them. It has been further
contended by the Appellant that the query raised by the Proper Officer had been duly
replied with the evidence of contemporary Bills of Entry assessed at declared value.
However, the adjudicating authority has not taken into consideration the reply of the query
submitted. Thus, the adjudicating authority had arbitrarily enhar.ced the value without
following the principles of natural justice and directions of the Appellate authority.

6.1 On perusal of the impugned order, | find that even though, the details of
contemporaneous import prices are recorded in the Table at Para 9 (i) of the impugned
order, it is not forthcoming whether the data as recorded in the said Table of the impugned
order was provided to the Appellant before enhancing the assessable value. Thus, | find
that the adjudicating authority has not adhered to the remand directions of the

» , : Page 8 of 10
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Commissioner (Appeals), Ahmedabad and pass the impugned order contrary to the legal
provisions / principles. | am of the considered view that before rejecting the declared
value under Rule 12 of the said Rules, the relevant contemporaneous import data should
have been provided to the Appellant. In the regard, | rely upon the judgment of Hon'ble
CESTAT, WZB, Mumbai in case of Gupta Coal India Pvt. Ltd. [2016 (343) E.L.T. 706 (Tri.
— Mumbai)], wherein, Revenue was directed to furnish the NIDB data to the appellant. It
was further directed that the data should contain the data of contemporaneous imports,
quality and quantity of the goods covered by the transaction in the NIDB data and all other
relevant particulars. Relevant para of the judgment is reproduced below:

g - 77 SRS S P, Further, as regards the enhancement in value made by
the assessing officer based on the NIDB data, basis for such enhancement
should have been made known to the appellant before undertaking the
enhancement of value. This has not been done in the instant case and
therefore, there is a clear violation of the principles of natural justice.
Therefore, the matter has to go back to the adjudicating authority for de
novo consideration. We direct the Revenue to furnish the NIDB data which
they want to rely on for enhancement in value. The details should contain

% data of contemporaneous imports, quality and quantity of the goods

vered by the transaction in _the NIDB data and all other relevant
ticulars so that the appellant can make effective submissions on the
hrge of undervaluation made against them. Thus, the appeal is allowed

;) e e . . ”
'y ’\j; way of remand. Stay petition is also disposed of.

~6.2 Therefore, in light of the above observation, | am of the considered view

that the impugned order is non speaking order and have been passed in violation of
principles of natural justice. Hence, the impugned orders suffers from legal infirmity on

this count.

6.3 Apart from the above, the Appellant has raised various grounds in the
present appeal and the adjudicating authority had no occasion to consider the same.
Moreover, the appeal was sent to the adjudicating authority for his comments on the
grounds raised in the appeal, however, no response have been received.

7. In view of the discussion made above, | am constraint to remit the present
appeal to the adjudicating authority for passing fresh order, after supplying the
contemporaneous import price data / NIDB data to the Appellant so as to enable them to
explain the value difference and after considering the submissions made by the Appellant,
to meet the ends of justice. Accordingly, the case is remanded back to the adjudicating
authority, in terms of sub-section of (3) of Section 128A of the Customs Act, 1962, for
passing a fresh order by following the principles of natural justice. In this regard, | also
rely upon the judgment of Hon'ble High Court of Gujarat in case of Medico Labs- 2004
(173) ELT 117 (Guj.), judgment of Hon'ble Bombay High Court in case of Ganesh
Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of Hon'ble Tribunals in
case of Prem Steels Pvt. Ltd. [2012-TIOL-1317-CESTAT-DEL] and Hawkins Cookers Itd.

)
7/
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[2012 (284) E.L.T. 677 (Tri.-Del)] holding that Commissione- (Appeals) has power to
remand the case under Section — 35A (3) of the Central Excise Act, 1944 and Section —
128A (3) of the Customs Act, 1962.

8. In view of above, | set aside the impugned order and allow the appeal filed
by the Appellant by way of remand to the adjudicating authority for passing fresh order
after supplying the contemporaneous import price data / NIDB data to the Appellant and
considering the submissions made by the Appellant in the present appeal on record. The
Adjudicating Authority shall examine the available facts, documents, submissions and
issue speaking order afresh following principles of natural justice and legal provisions.

9. The appeal preferred by the Appellant is allowed by way of remand.

1P

(Amit Gup(tga%
Commissioner (Appeatsy,

}"‘ ﬂ Customs, Ahmedabad
- F. No. S/49~407/CUSIAHD/2023—% 2o Date: 28.05.2025
328

By Registered Post A.D

To,

M/s. Sakar Industries Pvt. Ltd., et/ 4 TESTED

H/10, Madhavpura Market, [he

Near Police Commissioner Office, aefiers/ SUPHRIMTENDENT

Shahioaug Road, civn i), ST,

Ahmedabad — 380 004 TOMS (APPrALS], ARVEY

Factory Address:

M/s. Sakar Industries Pvt. Ltd.

Plot No. 140-141, Santej — Vadsar Road,
Santej, Tal-Kalol,

Dist. — Gandhinagar,

Gujarat — 382721

Copy to:

\)./The Chief Commissioner of Customs, Guijarat, Custom House, Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.

3, The Assistant Commissioner of Customs, Appraising Group 3 & 4, Office of the
Commissioner of Customs (Import), Air Cargo Complex, Sahar, Andheri (E),
Mumbai — 400 099

3 The Assistant / Deputy Commissioner, Customs, ICD Sanand, ICD Thar, Kadi
Road, Sanand.

5. Guard File.
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