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Under Section 129 DD(l) of the Customs Act, 1962 (as amendcd), in respect of the lollowing
categories of cases, any person aggrieved by this order can prefcr a Rcvision Application to Thc
Additional Sccretarr/Joint Secretary (Revision Application), Ministry of Finance, (Department of
Rcvenuc) Parliament Street, New Delhi within 3 months from thc date of commun ication ofthc ordcr

/Order relating to :

crq

qr{fi 3{IqEI sr6{ elrdl rrql r{t{il II<TdI ETrl q{
a rrg cTeT q'r tsB rrirq R{r;r rR ailfu qr+ } ftq 3{tfe{d qrd 3-ilt q qr+ qr qr tsflrl{rq Bfl;r q{ uflt rrg crd of qrrr fr rrtf}|-d cr-d + srff d.
any goods loaded in a conveyance for importation into India, but which arc not unloaded at tltcii
place ofdestination in India or so much ofthe quantity ofsuch goods as has not been unloadcd at any
such destination ifgoods unloaded at such destination are short ofthe quantity rcquired to be unloadcd
at that destination.

, 1962 3{tgrq x aql a;Trq rrS a-6d {EF,
61 3qrrrft

Payment ofdrawback as providcd in Chapter X of Customs Act, 1962 and thc rules madc thcrcu i,d;;

q?I TTITfi crFq c-qla ir-FI
s-€-+1 qis a1 qrgfr sfu cs & $ru mtfd oFrqrd fffi d+ srBq
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ourt Fee Stamp ofpaise fifty only in one copy as prcscribed under
ee Act, 1870.
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(q)

(d)

TKi TT. 2 3lTTr.II 3t'dl Trtfr*t $r
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o{rfi-{ EYC S.g.-: + *cr{5o., atdq ffqrE {-ffi ofu *o or erfi-o orltotur & sqa
ffictra qil trt orftfr 6-r F6+ t
In respect ofcases other than these

can filc an appeal undcr Section

mentioncd under item 2 above, any person aggrievcd by this ordcr
129 A(l) of the Customs Acq 1962 in form C.A.-3 hclore thc

(a)

(<i)

(b)

(T)

(c)

(a)

(<I

(b) 4 copies of the Order - In - Original, in addition to rclevant documents, if any

(II)

(c)
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FII

any goods imported on baggage.

1

-.1

4 copics of thc Application for Revision.

){IT
\E.1ooo/-
+1ffi
tSEts+
The duplicate copy of the'l',R.6 challan evidencing paymcnt of Rs. 200^ (Rupces two H
or Rs. 1,000/- (Rupees one thousand only) as thc case may bc. under thc Head of othcr
fincs. forfeitures and Misccllancous Items being the fce prescribed in the Customs (as
amendcd) for filing a Revision Application. If thc amount of duty and interest
penalty lcvied is one lakh rupees or less, fees as Rs. 200/- and if it is more than one iakh
fee is Rs. 1000/-.

'\

Customs, Excise and Service Tax Appellate Tnbunal at the following address :

(o')

3
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where the amount of duty and interest dcmanded and penalty levicd by any officer of Customs in thc

casc to which the appeal relates is more than five laklr rupccs but not cxcccding fifty lakh rupees. fivc
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Customs, Excise & Service Tax Appellate Tribunal,
West Zonal Bench

2"d Floor, Bahumali Bhavan, Nr, Girdhar Nagar

Bridge, Asarwa, Ahmedabad-380 016
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Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Customs

Act, 1962 shall be accompanied by a fee of-
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, 1962
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where the amount ofduty and interest demanded and penalty levied by any officcr of Customs in the

case to which the appcal relates is five lakh rupees or less, one thousand rupees;

whcrc thc amount ofduty and interest demanded and penalty levied by any officer of Customs in the

case to which the appeal relates is more than fifty laki rupees, ten thousand rupees

-ffi $ ro z erao-Gq{,qdi {@ qr{@ cd es fr or<

d t.qr cs +'r o z sra oG qt,q6i A-{f, d-s fr-qr I eqfl-o rql qrgrn 
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An appcal against this order shall lie before the Tribunal on payment of l0% of the duty demandcd

wherc duty or duty and penalty are in dtspute, or pcnalty, where penalty alone is in dispute,

ro.t *o rnt{r t, fce qrrf,ffi s1 gur+ & fts qT ffi orq cds{ t. ftq
Iq3{ftf,:-3ttltfi
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nder section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-
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ORDER.IN-APPE AL

M/s. Gujarat Craft Industries Ltd. 431, Santej-V Adsar Road, Santej, Tal-

Kalol, Dist- Gandhinagar Gujarat-38272 1 (hereinafter referred to as the

appellant) has filed the present appeal in terms of section 12g of the customs

Act, 1962, against Order-In-Original No. 26lDC/tCD /IMP/REF /2024 dated

24.05.2024 (hereinafter referred to as the impugned order,) passed by the

Deputy commissioner of customs, ICD Khodiyar (hereinafter referred to as ,the

adjudicating authority'). Vide impugned order, the appellant,s claim for refund

of interest of Rs.3O,62,3 i0/- paid on delayed pajment of IGST has been re jectcd

by the adjudicating authority.

to 09.O 1.2019 there was 'pre-import condition'in Para 4.14 of the Foreign Tra '{\t'lT

Policy 2015-20, which was held to be valid by Honble Supreme Court.

during the period of 13,10.2077 to 09.01.2019, the appellant was requi 1

.:4
import the inputs under Advance Authorisation Scheme first; and by using h

inputs the goods manufactured by them were required to be exported in

discharge of their export obligation. Whereas, in the present case, the appeliant

has made exports first and imported inputs under Advance Authorisation latcr

duty free, which was not proper.

2.1 Following the aforesaid Judgment of Honbie Supreme Court, the CBIC

issued a Circular No. 16/2O23-Cusfoms ddted 0Z.06.2023, which clarified

the procedure for paying IGST and availing Input Tax Credit (lTC). The appellanr

had stated to have voluntarily paid IGST along with interest aggregating to

Page 4 of 2?

2. Facts of the case, in brief, are that the appellant was importing goods

under Advance Authorisation scheme without paJrment of customs duties,

including IGST leviable under section 3(7) of the customs Tariff Act, lgzs. rt.

appeared that the appellant had exported the goods first and subsequently

imported duty-free goods/inputs under Advance Authorisation by availing

Exemption under Notification No. 18/201S-Cus dated 01.04.201S, as amended

by Notification No. 79/2O17-Cus dated 13.10.2017. Later, in view of the

Judgment dated 28.04.2O23 of Hon'ble Supreme Court in the case of tlnion of
India us. Cosmo Films Ltd.. [(2023) 5 Centax 286 (S.C.)], it was settled that the

'Pre-import condition' for imports under Advance Authorisation is vald and

required to be fulfr1led. The 'Pre-import condition'was omitted vide Notification

No. 01/2019-Customs dated 10.01.2019. Thus, during the period of t3.tO.2O1Z

\
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<30,62,310/-/- for 09 Bills of Entry filed at ICD, Khodiyar. Interest was

automatically caiculated by the EDI System during the reassessment of their

Bil1s of Entry as per the procedure prescribed in the said Circular.

2.2 Thereafter, the appellant submitted a claim for refund of Interest of

<30,62,310I - vide their application for refund dated 12.02.2024, which was

received by the office of the adjudicating authority on 15.O2.2024.

2.3 After considering the written and oral submissions of the claimant, the

adjudicating authority has rejected the refund claim vide impugned order dated

24.O5.2024 on merit. Being aggrieved, the claimant/appellant has filed the

present appeal under the provisions of Section 128 ofthe Customs Act, 1962.

Admission of A eal:

3. As the present appeal has been filed against rejection of refund claim, pre-

deposit for liling the appeal under the provisions of Section 129E of the Customs

Act, 1962, is not required. In the Form CA-1 of the Appeal Memorandum, the

Date of communication of the impugned order dated 24.O5.2024 leas been shown

as'29.05.2024'. Whereas, the present appeal has been filed on 29.07.2O24. As

the appeal has been filed within normal period of 60 days from the date of receipt

olimpugned order, as stipulated under Section 128(1) ibid, it has been admitted

and being taken up for disposal on merits.

Grounds of Appeal:

The appellant has raised various contentions in their grounds of appeal.

ubmitted, inter alia, that the present appeal arises out of the rejection of

ellant's refund claim of <30,62,3101- representing interest recovered by

s authorities on paJ,.rnent of Integrated Goods and Services Tax (IGST) in
t

t of imports made under the Advance Authorizatlon (AA) Scheme during

e period from October 2Ol7 to J anuary 2019.

4.1 It is submitted that the impugned order is passed in violation of principle

of natural justice as binding precents were not even followed by Ld. Adjudicating

authority. Further, Ld. Adjudicating authority did not considered various

submissions made by appellant.

*
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4.2 Section 3(12) of Customs Tariff Act, i975 does not borfow interest & penal

provisions from the Customs Act, 7962.In absence of machinery provtsions, no

penalty can be imposed, or interest recovered from Noticee. It is submittcd that

IGST is levied under Section 3(7) of the Custom Tariff Act 1975. However, the

custom Tariff Act, 1975 has limited provisions and it borrows various provisions

from the Customs Act, 1962 for implementation of its provisions. Section 3(12)

of the Custom Tariff Act 1975, which is the borrowing provision with regard to

IGST, does not borrow provisions of penalty and interest from the Customs Act

1962. Therefore, interest cannot be recovered for non-pa5rment of including IGST

which is chargeable under Section 3 of the Custom Tariff Act, 1975.

For reference Section 3 (12) of the Custom Tariff Act 1975 is extractcd

below

"(12) The prouisions of the Customs Act, 1962 and the ru\es and regulations

made thereunder, includtng those relating to draubacks, refunds and

exemption from duties shall, so far as maA be, apply to the duty chargeabLe

under thi.s section os theg applg in relation to the duties Leuiable under that

Act".

4.3 The Hon'ble Supreme Court in India Carbon Ltd. v. State of Assam, (1997)

6 SCC 479, relied upon the earlier five-judge bench decision in the case of J.K.

Synthetics Ltd. Ltd. v. CTO, (1994) 4 SCC 276 and held that "interest can be

levied and charged on delayed pa5rment of tax only if the statute that levies and

charges the tax makes a substantive provision in this behalf'.

This position of law was approved and reiterated by the constitutionl

in the case of V.V.S. Sugars v. Govt. of A.P. & Ors., (1999) 4 SCC 192

4.4 A similar question relating to liability of the plant, machinery et

confiscation and liability of the assessee to penalty under Rule 9(2) and Rule

173Q of the Central Excise Rules, 1944, for non-pa5ment of the additional duty

in terms of the Additional Duties of Excise (Goods of Special Importance) Act.

1957, by taking recourse to the provisions of the Central Excise Rules, 1944,

came up for consideration before the Hon'ble Delhi High Court in the case of

Pioneer Silk Mills Pvt. Ltd. v. UOI, 1995 (80) ELT 507 (Del.). Revenue sought to

invoke the provisions ofthe Central Excise Rules, 1944, relyingon the provisions

Page 6 of 23
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of Section 3(3) of the Additional Duties of Excise (Goods of Special Importance)

Acl, 1957, whrch read as under:

"(3) The prouisions of the Central Exclses and Salt Act, 1944, and the ruLes

made thereunder, tncluding those relating to refunds and exempttons from

dutg, shaLl, so far as mag be, opplg in relation to the leuy and collection of

the additional duties as they applg in relation to the leuy and collection of the

d"uties of excise on the goods specified in sub-section (1)."

The provisions of Section 3(3) above, are somewhat similarly worded as the

provisions of Section 3(6) of the Customs Tariff Act, 1975. The claim of the

petitioners in that case was that under Section 3 of the Additional Duties Act,

only those provisions of the Central Excises Act and Rules made thereunder.

which pertain to the levy and collection of the duties of excise under the Central

Excise Act have been borrowed and therefore, no penalty can be imposed. Relying

inter-alia, on the judgment of Khemka & Co. (Agencies) Pvt. Ltd. (supra)' the

Hon'ble High Court upheld the contention that "there is no provision in the

Additional Duties Act which creates a charge in the nature of penalty and that

the term "levy and collection" in Section 3(3) of the Additional Duties Act has a

restricted meaning in view of the use of the words "including those reiating to

refund and exemptions from duty", otherwise these words were rather

unnecessary. The Hon'ble High Court also rejected the contention of the Revenue

that since Chapter II of the Central Excises Act deals with levy and collection of

s under that Chapter would be applicable. This judgment of the Hon'b1e

igh Court was upheld by the Hon'ble Supreme Court in 2OO2 (145) ELTei

7

CC, C

Reliance is also placed on the case of Bajaj Health & Nutrition Pvt. Ltd. v.

hennai, 2OO4 (1661 ELT i89, the Hon'ble Tribunal, set aside the interest

and penalty on evasion of anti-dumping duties on the reasoning that "the

provisions of Customs Act, L962 relating to non-levy, short-levy, and refunds

were borrowed only for the purpose of chargeability to anti-dumping duty under

Sec. 9A(8) of Customs Tariff Act, 1975 and the provisions of the Customs Act

relating to confiscation, interest and penalty were not borrowed".

The appellant further relied upon the following case laws:

(i) Tonira Pharma Ltd. v. Commissioner, 2OO9 (237lr E.E.T. 65 (Tribunal)

Page 7 of 23
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4.6 Further, no interest is payable on the reassessment of Bill of Entry in view

of the law laid down by Hon'ble Bombay High Court in Mahindra & Mahindra

Limited v. Union of India, 2022 (1O) TMI 2022 since Section 3(12) of Customs

Tariff Act, 1975 does not borrow interest leviable under provisions of customs

Acl, 1962. Section 3 (12) ofthe Custom Tariff Act, 1975, does not borrow interest

provisions from the Customs Acl, 1962. Thus, the interest could not be imposed

under Section 2BAA of the Custom Act, 7962, for non-payment of duties,

including IGST, chargeable under Section 3 of the Custom Tariff Act, 197S. For

reference Section 3 (12) ofthe Custom Tariff Act 1975 is extracted below-

(12)The proubions of the Customs Act, 1962 and the ntLes and. regulations

made thereunder, including those relating to drawbacks. refunds and

exemption from duties shall, so far os mag be, applA to the dutg chargectble

under thb section as theg applg in relation to the duties leuiable und.er that

Act.

In Mahindra and Mahindra (supra), affirmed by Hon'ble Supreme Court vrdc

Order dated 28.O7.2023, Hon'b1e High Court held that there is no substantivc

provision in Section 3 of the Customs Tariff Act. 1975 thal provides for payment

of penalty or interest on duty other than basic custom duty, and thereforc, in

absence of such a specific provision for levy of interest or penalty. same cannot

be charged.

In view of the above submissions, the noticee submits that to the exte

show cause notice proposing interest on the amount paid towards IGST

the system not permitting the re-assessment of Bill of Entry without p

rnterest, it deserves to be set aside

4.7 Circulars cannot alter or prevail over statutory provision. The H

Supreme Court ('SC') vide its judgement in the case of Union of India v. Cosmo

Films Ltd. 12023) r49 taxmann.com 473/2023 (72) c.S.T.L. 4t7 /I2O2sl97 GST

544 (SC) upheld the constitutional validity of the imposition of 'pre-import

condition in order to avail the exemption of IGST and compensation cess ('ce ss')

under the Advance Authorisation ('AA') scheme. wherein such condition had

been incorporated in paragraph 4.14 of the Foreign Trade policy (,FTp,) vide

Notifrcation No. 33/2015-2020 w.e.f. 13.tO.2O17. While allowing the appeal of

Revenue, the Hon'ble Supreme Court has however directed the Revenue to

Page 8 of 23
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permit claim of refund or input credit (whichever apPlicable and/or wherever

customs duty was paid). Pursuant to such directions of the SC, the Central

Board of Indirect Taxes and Customs ('Board) has issued Circular No. 16/2023-

Customs dated 07.06.2023 ('Circular'), wherein, the Board specifically noted that

there exists no functionality permitting the paJrment of Customs duties on a Bill

of Entry ('BOE') after giving the Out-of-charge ('OOC') to the goods and thus,

such duties are to be paid only vide TR-06 Challan. It is noted in the notice that

the cancellation of out of charge of bill of entry, again assessing bill of entry to

change charge attacks IGST and cess and making notional out of charge for the

bill of entry on the customs EDI system after pa5rment of tax along with the

applicable interest. It is submitted that The EDI System permitted in terms of

Section 149 of the Customs Act, 1961 cannot curtail the substantive benefit of

law in terms of Circular No.l6l2O23-Cus dated 7th June 2023.

4.8 In the case of M/s. Jindal Saw Limited vs The Chief Commissioner Of

Customs on 17 December, 2021, R/SPECIAL CML APPLICATION NO. 7861 of

2021, High Court of Gujarat held as under:-

"No technicolitA can mar the right of the parties which otherwise accrued

nder the substantiue law. Here uhen genuineness of the export and

lement of petitioner otherui,se b not in anV manner disputed, thi.s

ical glitch shall in no manner hamper the request of the petitioner of

benefit."

4.9 Circulars are issued only to clarify the statutory provision and it cannot

alter or prevail over the statutory provision. The appellant relied upon:

(i) Bombardier Transportation India Pvt. Ltd. Vs. DGFT reported in 202l(3771

ELT a89 (Guj.)

(ii) Commissioner of Central Excise, Bolpur v. Ratan Melting and Wire

Industries I2OO9lt2l S.T.R. 416 (S.C.))

4.10 As submitted in paras supra, as per the case of Mahindra and Mahindra

(supra), affirmed by Hon'ble Supreme Court vide Order dated 28.07.2023,

Hon'ble High Court held that there is no substantive provision in Section 3 of

the Customs Tariff Act, 1975 that provides for payment of penalty or interest on

duty other than basic custom duty, and therefore, in absence of such a specific

b
t
p

o
*
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provision for levy of interest or penalty, same cannot be charged. It is submitted

that circulars cannot prevail over the statute.

4. 1 1 Doctrine of merger would apply in the present case as review petition of

department is also dismissed against order of Hon'bie supreme court. This

decision of the Hon'ble Bombay High court has been affirmed by the Hon,btc

Apexcourtin unionof Indiavs Mahindra and Mahindra Ltd,. 12023 (8) TMI 135-

sc oRDERl. Further, the Review Petition frled by the Department has also been

dismissed /vide order dated 09.01 .2 o24 in Review petition (civil) Diary No.

41195 /2o2 in union of India & ors versus Mahindra & Mahindra Ltd - 2024 (1)

TMr 1277. The juristic justification of the 'doctrine of merger' may be sought in

the principle that there cannot be, at one and the same time, more than one

operative order governing the same subject-matter. Judgment of an inferior

court, if subjected to an examination by the superior court, ceases to havc

existence in the eyes of law and is treated as being superseded by the judgment

of the superior court. In other words, the judgment of the inferior court loses its

identity by its merger with the judgment of the superior court. The juristic
justification of the doctrine of merger may be sought in principle that therc

cannot be, at one and the same time, more than one operative order governing

the same issue. Thus in view of above, since the review petition is rejected by

Hon'ble Supreme court, principle of merger would apply in the present case.

4.12 T}:e Tribunal in Acer India Private Ltd. v. CC. Chennai, 2O23-VtL-ggB-

cESTAT-cHE-cu, has also affirmed the above view and held that even in cases

where differential CVD is payable, there shall be no recovery of intere dtq?

confiscation of goods or imposition of fine since the Customs Tariff Act h o

S r

borrowed the relevant provisions. Therefore, the imposition of interest, fine

penalty may set aside as being without authority of 1aw

4.13 Decisions relied upon by Ld. Adjudicating are not applicable in the presclrt

case. The decision in case of Barnagore Jute Factory co. Vs Inspector of central

Excise 1992 (57) ELT 3 (sc) is not applicable in the present that because the

issue involved in that case pertains to retrospective application of amendment of

law. It has nothing to do with lery of interest. Further, the provision which is

interpreted by Hon'ble SC is entirely different. Indian oil corporation ltd. state

of UP-AIR 2019 sc 3173 is not applicable in the present case as issue in that

case pertains to levy of entry fax, further language of provlsions which arc

interested in this case is entirely different. Decision in case of Indian carbon ltd

Page 10 of 23
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vs state of Assam 1997 6 SCC 479 pertains interpretation of provisions under

VAT laws. Further language of provisions which are interested in this case is

entirely different. Decision in case of Atul Kaushik Vs CC (export) 20 1 5 (330) ELT

417 would not apply in the present case as decision of Bombay HC/SC would

prcvail over it.

4.14 ln view of the foregoing, the appellant finally prayed to set Aside the

impugned Order-ln-Original No. 26 / DC I ICD I IMP I REF I 2024 dated 24.O 5.2024

passed by the Ld. Deputy Commissioner of Customs, ICD, Khodiyar, in the name

of M/s. Gujarat Craft Industries Ltd., and allow the appeal in full with

consequential relief if any.

5. The appellant vide additional submission dated 24.02.2026 submitted

that in the instant case, they further place reliance on the judgement of High

Court at Bombay, in the case of A.R. Sulphonates Pvt. Ltd. Versus Union of India

lWrit Petition No. 19366 of 2024. decided on O9.O4.2O25), which is squarely

applicable in the present case, wherein the court held that:

Circular No. 16/ 2023-Cus., dated 7-6-2023, to extent that it purports to leuy

interest upon IGST paAment, b beyond proubions of Customs Tanff Act,

1975 and is bad in law; further ,amendment 
made to prouisions of section

3(12) of Customs Taiff Act, 1975 bg Finance (No. 2) Ac| 2O24 to apply

uisions of Custom.s Act relating to interest, offences and penalties to

grated tax is prospectiue in nature and is applicable only from 16-8-2024

rds,

under:

6O. ln Mahindra & Mahindra Limited (supra), thb Court, after going through

the prouisions of Sectinn 3 (6) of the Taiff Act and Section 3 A (4) of the Tanff

Act as opplirable at the releuant time, held that no specific reference wo.s

made to interest and penalties in Sections 3 (6) and 3A (4) of the Taiff Act,

uhich are substantiue prouisions and, therefore, imposing interest and

penaltg unuld be without the authoifu of law. In the present case, the leuA

o//cST is under Section 3 (7) of the Tanff Act, and Section 3 (12) of the Tanff

Act which i.s applicable to the said leug is pari materia to Sections 3 (6) and

3A ft) of the Taiff Act as refened to in the case of Mahindra & Mahindra

Limited (supra). In these circumstances, in our uiew, the said decision is

squarely applicable to the facts of the present case.

2

. i:)

. ^:1:,?
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61. Further, Lt)e are unable to accept the submbsions of the Respond,ents

that the decision in the case of Mahindra & Mahindra Limited" (supra) is not

applicable to the facts of the present ca.se since it does not interpret Section

3 (12) of the Tariff Act. The prouisbns under consid.eration before thb Court

in the case of Mahindra & Mahindra Limited (supra) were Sections 3 (6) and.

3A ft) of the Tariff AcL In Mahindra & Mahindra Limited (supra), thi.s Court

interpreted the proui.sions of Sections 3 (6) and 3 A(4) of the Tarilf Act, which

are pai materia to the unamended Section 3 (12) of the Taiff Act, which i,s

in consideration in the present case. On interpreting Secfions 3 (6) and. 3A

(4) of the Tariff Act, thi,s Court held that when no speciJic reference tuas mad_e

to interest and penalties in the said prouisions, imposing interest and

penaltg unuld be without the authoitg of laut. In these circum,stances, in

our uieu-t, the ratio of the decbion in the case of Mahindra & Mahindra

Limited (supra), unuld be squarelg applicable to the facts of the present

co,se.

69. From the said judgement, it b abundantlg clear that Section 3 (12) of the

Tariff Act, as amended bg Finance (No. 2) Act, 2024 dctted 16th August,

2024, uLould applA onlA prospectiuely and uould not be applicable to the

case of the Petttioner at all.

70. In our uieu, for aLl the reasons stated hereinaboue, the impugned Order,

to the extent that it leui.es interest and penaltA, i.s ttlithout the authoitg

law and is liable to qua,shed and set aside.

o

l

71. As far as CircuLar No. 16/ 2o23-Customs dated 7th June, 2O23 i^s -/.s

concented, it seeks to recouer interest along with IGST. The releuant part of

the said Circular reads as under:-

"(a). for the releuant imports that could not meet the said pre-import condition

and are hence required to paA IGST and Compensation Cess to that extent,

the importer (not limited to the respondents) maA approach the concerned

assessment group at the POI utith releuant details for purposes of paAment

of the tox and cess along uith applbable interest."

Page 12 of 23
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72. In our uiew, for all the reasons stated aboue, the said Circular, to the

extent that if seeks to recouer interest, is bad in law.

Hence, in view of above, the levy of interest on paJrment of IGST, in

compliance of Circular No. 16 /2O23-Cus. dated 07.06,2023 is legally not

sustainable and is bad in law, since there is no provision in Custom Tariff Act,

1975 to levy interest or penalty on non-paJEnent of IGST on import of goods

5.1 Further, in the instant case, the appellant has made the pa5rment of

Interest for the Bill of Entries, frled during the period Sept 2018 to June 2019.

i.e., period before 16.08.2024. Hence, in any case, without prejudice to above

submission, the lely of Interest in compliance of Circular No. 16/2O23-Cus.

dated 7 -6-2023 is not applicable in the present case. Hence, the levy of Interest

in the instant case is legally not sustainable and therefore the appeliant is duly

eligible to claim the refund of Interest of Rs.19,02,281/- paid with respect to 16

Bill of Entries filed at ICD Khodiyar.

5.2 Further, reliance is placed on the order of CESTAT Mumbai, in the case

of M/s. Shah Industries vs. Principal Commissioner of Customs. Mumbai, [Final

Order No. FO/C/A/87OOO-97OO|12O25-CU[DB], dated 2025-11-19 dated

16.01.2026), it was held that "the legal provisions under Section 3(12) of the

Customs Tarif Act. 1975 were suitably amended vide Finance (No. 2) Act, 2024,

w.e.f. 16.08.2024, so as to specifically include the provision for levy of interest,

penalty etc. It is held that it clearly transpires that the amended provisions of

sub-section (12) of Section 3 of the Customs Tariff Act, 1975 shall come into

e w.e.f. 16.0A.2024 and shall not be applicable during the disputed period,

is prior to the date of such amendment". Therefore, Tribunal was of the

on red opinion that demand of interest, fine and penalty on the appellants

t
gally sustainable.

Further also, reliance is also placed on the decision of CESTAT

medabad, in the case of CHIRIPAL POLY FILMS LTD vs. COMMISSIONER OF

CUSToMS-CUSToMS, AHMEDABAD (2024) 22 Centax 245 (Tri.-Ahmd) 123-07-

20241, wherein the tribuna.l held that:

"Section 3(7) i.s charging section for IGST on goods imported into India -IGST

is separate leug independent of Custom.s Dutg under Section 12 of Customs

Act, 1962 There i.s no specific prouision for its recouery or charging of

interest, fine and penaltg under Sections 3(7) or 3(12) of Customs Tanff Act

1975 as compared to simtlar prouisions under Sections 8B(9) and 9A(8) of

,j
,

Page 13 of 23

F. No. S/49- 1 i 1/CUS/AHp/24-2s



Customs Tanff Act 1975 for safeguard and antidumping duties - As interest,

fine and penaltg are separate/ independent financial leuies, there must be

charging proui.sion for their leug, and in absenc thereof, orders for their

recouery Luere unsustainable CBIC Circular Ne 16/2O23-Cus dated 07-06-

2O23 directing charging of interest u.ns ex-facie contrary to charging interest

under Section 3(7) of Customs Taiff Act 1975 - It was also case of reuenue

neutralitg and interpretatbn of prouisions".

The above decision was also followed by CESTAT, Ahmedabad, in the case Sakar

Industries hrt. Ltd. vs Customs Ahmedabad on 22 October 2024.

5.4 In the instant case, the appellant has re-assessed the bill of entries filed

at ICD, Khodiyar, and made the pa3rment of Interest of Rs. 30,62,310/-, with

respect to 09 Bill of Entries filed at ICD, Khodiyar. Hence, the appellant is

entitled to claim the refund of said excess payment of Interest of Rs. 3O,62,3 l0/-
. Hence, the finding of the Ld. Deputy Commissioner On this account itself, the

denial of refund of interest would go against the Tribunal's order which

specifically covers BOE involved in the present case, henceforth, impugned order

is liable to be aside.

Personal Hearing:

6, Personal Hearing in this case was held on 10.03.2O26, which was at

in virtual mode by Shri Abhishek Chopra, CA. He reiterated the subm

ent

made at the time of filing appeal

Discussion and findings:
7. One set of the appeal memorandum has been sent to the adju

authority, vide this office letter F.No. S/49- 131/CUSIAHD 12024-2512348 dated

18.O9.2024 for comments, but no reply thereof has been received. Therefore, I

proceed to decide the appeal on basis of documents submitted by the appellant.

7.1 I have gone through the written as well as oral submissions made by the

appellant. The issue to be decided in present appeal is whether the impugned

order rejecting refund of interest, paid towards delayed pa).rnent of IGST, under

the provisions of Section 27 of tlre Customs Act, 1962, in the facts and

circumstances of the case, is legal and proper or otherwise.

\
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7 .2 The appellant has contended that payment of interest on IGST is

unsustainable as there is no charging provision under the Customs Tariff Act,

1975, authorizing the levy of interest on IGST. In other words, Section 3(12) of

the Customs Tariff Act, 1975 (as stood prior to its amendment w.e.f. 16.08.2024),

did not borrow the provision for charging interest from the Customs Act, 1962.

Further, Section 3(12), as it stood during the period of import and payment of

IGST, did not extend the provisions of the Customs Act, 1962, relating to interest

on delayed paJrment of IGST levied under Section 3(7) of the Customs Tariff Act,

1975. The issue pertains to legal interpretation of the 'pre-import condition',

which was ambiguous and subsequently clarified only after the Supreme Court's

ruling in Cosmo Films Ltd. l(2O231 5 Centax 286 (S.C.)l and issuance of the

CBIC Circular No. 16l2O23-Cus dated 07.06.2023.

7.3 As regards, non-levy of interest on IGST, the appellant has relied upon

various judicial pronouncements to support their claim. The appellant has relied

upon the Final Order No. 11628-1L63O/2O24 dated 23.07.2024 passed by

Ahmedabad Bench of Honble CESTAT in the case of Chlrlpal Poly Fllms Ltd'.

us. Commissloner of Customs, Ahmedahadl(2024l. 22 Cetlax 245 (Tri.-Ahmd)

= 2024 (9) TMI 940 - CESTAT AHMEDABADI. In the said Final Order, it has

been held that interest is not lerriable on IGST paid under the procedure

prescribed by Circular No. 1612O23-Cus., as there was no statutory provision

authorizing such levy of interest of IGST.

It is further observed that in the decision of the Hon'ble Bombay High

o Mahindra and Mahindrs. Ltd.' u. Union of India\2O22-VIL-690-BOM-

U 023) 3 Centax 261 (Bom.)1, wherein Honble High Court categorically held

lery of interest and penalty on IGST is unsustainable. Against this

Judgment, Customs Department had liled an SLP (C) Diary No. 1882412023

with Honble Supreme Court. Vide Order dated 28.07.2023, the said SLP has

been dismissed by Honble Supreme Court by observing, 'We do not find ang

meit in the Special Leaue Petition.". Against this dismissal, Customs Department

has filcd a Review Petition (C) Diary No. 4119512023 with Hon'ble Supreme

Court; however, the same has also been dismissed vide Order dated 09.O7.2024.

Thus, the decision of the Hon'ble Bombay High Court in the case of Mahindra

,5)

., 1
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7.5 Further, I find that the statutory provisions of section 3(12) of the customs
Tariff Act, 1975, have been substituted by the Finance (No. 2) Act, 2024 and
which came into effect from 16 August 2o24. The said provisions, prior to
amendment and after amendment, are reproduced below:

Prior to amendm ent/ substitu tion vide the Finance (No.2l Act,2024:
"(12) The prouisions of the Customs Act, 1962 (52 of 1962) and- the rules and
regulations made thereunder, including those relating to d.rautbacks,
refunds and exemption from duties shal|, so far as mag be, apptg to the dutg
or tax or cess, as the ca,se mag be, chargeable under this section as theg
applg in relation to the duti-es leuiable under that Act.,'

With effect from the amendment / subs itution vide the Finant ce lNo.2) Act 2024
"(12) The proubions of the Custonts Act, i962 (52 of 1962) and. all rules and.
regulations made thereunder, including but not timited to those relating to the
date for determination of rate of duty, assessment, non-leug, short_leuy,
refunds, exemptions, lnterest, recouery, appeals, offences and_ penaLties,
shall, as far as maA be, applg to the dutg or tax or cess, as the case mag be,
chargeable under this section a.s theg applg in relation to the d.uties leuiabLe
under that Act or all rules and regulations mad.e thereund.er, os the case may
be."

It is nowhere mentioned that the above-mentioned amendment to section 3

of the customs Tariff Act, 1975, is retrospective in nature. Therefore, interest

on delayed paJrment of IGST is leviable w.e.f. 16.08.2O24, but not for the pe r1

prlor to 16.08.2024.

I7.6 This view was affirmed and applied in the case of A. R. Sulphondte
Ltd.. u. Union of Ind.ia l(2O251 29 Cerrtax 2t2 (Bor:rl.) = 2025 (4) TMI 578 (B

s

o

where the Hon'ble High Court quashed the demand of interest and penalty .on-

IGST levied under section 3(7) of the customs Tariff Act, 1975, and also held

that cBIC circular No. 16 /2o23-cus, to the extent it seeks to recover interest,

is not legally tenable. The relevant paragraphs of the said order of Honble

Bombay High Court are reproduced below:

"7O. In our uieu,t, for all the rea.sons stated" hereinaboue, the impugned
Order, to the extent that it Leuies interest and penaltg, i.s u_tithout the
authoitg of latu and i,s liable to qua.shed and set aside.

71. As far a.s Circular No. 16/ 2023-Customs dated 7th June, 2023 i_s

concemed, lt see/cs to recouer interest along uith IGST. The reLeuant
part of the said Circular reads as under:-

Page 16 of 23

\
'l

\



(]l

t

F. N o. S/49- 13 1 /CU s/AH D/24-2s

"(a). for the releuant imports that could not meet the said pre-

import condition and are hence required to paA IGST and

Compensation Cess lo that extent, the importer (not limited to the

respondents) mag approach the concemed assessment group at

the POI utith releuant details for purposes of pagment of the tax

and cess along with applicable interest."

72. In our uietu, for all the reasons stoted herein aboue, the said

Circular, to the extent that it seeks to recouer interest, is bad in law.

73. As far as redemption fine imposed bg the impugned Order b
concerned, the same is demanded in lieu of confi-scation of goods

uncJer Section 111(o) o/ the Customs Act. As per Section 111(o) o/
the Customs Act, the goods shall be liable for confiscation in the euent

the condition subject to which the goods are exempted from dutg is not

obserued. As alreadg held by us on the basis of the Judgement of the

Hon'ble Supreme Court in the cose o/ Orient Fabrics

Limited (supra), Section 3 (12\ of the Tariff Act, after its amendment

bg Finance (No.2) Act, 2024, dated 16th Augus| 2O24, makes

applicable the proui-sions relating to interest, offences and penalties of
the Customs Act to the Tariff Act. As alreadg held by us, Section 3

(12) of the Taiff Act, os amended, i.s applicable only after 1 6th August,

2024 and is not applicable to the present case. AccordirLglg, in the

present case, no confiscation could haue been imposed.

74. Further, the Joint Director General of Foreign Trade, by Trade

Notice No. 7 of 2O%-2a dated 8th Julg, 2023 claified that all imports

made under the Aduance Authorization Scheme on or after 13th October,

2O 17 and upto and includtng 9th January, 20 I 9, u-thich could not meet

the pre-import condition, mag be regularized bg making paAments as

prescribed in the Customs Circular No, 16/2023 Customs dated 7th

June, 2O23. For this reo,son also, no confiscation can be done nor anA

demption fine can be imposed.

75. Further, in the present cose, once the Petitioner pags the IGST, it
u-tould amount to the Petitioner not hauing auailed the benefit of the

exemption and the issue would be regularized. Therefore, the prouisions

of Section 1 11 (o) of the Customs Act u.titl not be attracted.

Consequentlg, no fine and penalty would be recouerable from the

Petitioner.

76. For all the aforesaid reasons, we poss the following orders:-

(t) It is declared thot Circular No. 16 of 2023-Custoft1s dated 7th June,

2O23, to the extent that it purports to leuy interest upon the IGST

paAment, i.s begond the prouisions of the Custom-s Tariff Ac| 1 97 5

and is bad in law;
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(i, The impugned Order dated 1st August, 2024, to the extent that it
seeks to recouer interest, confiscate goods, impose redemption.fine
and impose penaltg, i,s quashed and set aside;

(iii) h i.s declared that the omendment to the proui.sions of Section 3
(12) of the Customs Tariff Act, 1975 by Finance (No.2) Act, 2O24
dated 16th Augus| 2024 is prospectiue in nature and. is applicable
onlg from 16th August, 2024 onuards;

In view of the above Order, the amended Section 3(12) of the Customs

Tariff Act, 1975 is prospective in nature and would apply only with effect lrom

16th August 2024.

7.7 Thus, the decisions in the cases of Chiripal polg Films Ltd.. (supra),

Mahindra & Mahindra (supra) and A. R. Sutphonates put. Ltd.. (supra)

establish that Section 3(12) of the customs Tariff Act, prior to its amendment

effective from 16.08.2024, did not extend the provisions of the customs Act,

7962, for charging interest to IGST.

8. Further, before adverting to the merits ofthe present appeal, it is pertinent

to note that the appellant had paid the interest on 05.O8.2022 pursuant to rc,

assessment of the subject nine Bil1s of Entry and filed the refund claim on

15.02.2024, i.e., beyond the prescribed period of one year from the date of

payment of such duty/interest as stipulated under Section 27 of tine Customs

Act, 7962. In this regard, Section 27 (1) of the Customs Act, 1962 provides

any person claiming refund of any duty or interest paid or borne by hi

make an application in the prescribed form before the expiry of one ye

the date of such pa5rment. Accordingly, as the refund application has be

beyond the statutory time limit, the same is hit by limitation and is, th

not maintainable

The relevant portion of Section 27 of Customs Act, 1962 is reproduced as

under-'

"Any person claiming refund of ang duty or interest,

(a) paid bg him; or

l

)

en filed

erefore, i (rr *

(b) borne bg him,
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maA make an applicatton in such form and manner a.s maA be

prescribed for such refund to the Assistant Commi.ssioner of Customs

or Deputg Commi,ssioner of Customs, before the expiry of one Aear, from

the date of payment of such duty or interest."

8.1 In view of the foregoing, I find that the refund claim filed by the appellant

is barred by limitation under Section 27 of t}:.e Customs Act, 7962. It is an

admitted position that the appellant paid the interest on 05.08.2022 pursuant

to re-assessment of the subject nine Bills of Entry, whereas the refund claim was

filed only on 75.02.2024, i.e., beyond the prescribed period of one year from the

date of such payrnent. As per the provisions of Section 27 (ll ol tl:e Customs Act,

1962, any claim for refund of duty or interest is required to be filed within one

year from the date of payment. In the present case, the appellant has failed to

adhere to the statutory time limit. Accordingly, I am of the considered view that

the refund claim is time-barred and not admissible under the law. Consequently,

the appeal is liable to be rejected on the ground of limitation.

9. Further, it is observed from the records that the appellant has paid IGST

along with interest pursuant to the re assessment of the subject nine Bills of

Entry on O5.O8.2O22 and from the records it also appears that no appeal has

been filed against the re assessed Bills of Entry. The appellant has filed the

subject refund claim for an amount of Rs. 30,62,310/- in respect of interest

payment made by them being consequence of re-assessment of Bills of Entry. It

(lq erved that the appeilant is challenging assessment made in the Bil1s of

cl{*ffiP

W
t

way of refund. It is settled law that an assessment made in the Bill of

an appealable order as held by the Hon'ble Supreme Court in the case
's

G imited v. Commissioner [2019 (368) E.L.T. 216 (S.C.)]. The Hon'ble

me Court held that the revenue, as well as assessee, can prefer an appeal

aggrieved by an order of assessment made in the Bill of Entry and can file an

appeal. The Honble Supreme Court further held that the order of assessment is

required to be followed unless modified before the claim for refund is entertained

under Section 27. T}:e refund proceedings are in the nature of execution for

refunding amount. It is not assessment or re-assessment proceedings at all. The

Hon'lcle Supreme Court further held that while processing a refund application,

re-assessment is not permitted nor conditibns of exemption can be adjudicated.

The relevant paras ofthe decision is reproduced as under:

.x
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47. It is apparent from prouisions of refund that it is more or less in the nature

of execution proceedings. It is not open to the authoritg which processes the

refund to make a fresh assessmenf on meits and to corect a.ssessment on the

basis of mi.stake or otheru-ti"se.

42. It tuas contended that no appeal lies against the order of self-assessment.

The prouisions of Sectian 128 deal with appeal,s to the Commissioner (Appeals).

Ang person aggieued bg ang decision or order mag appeal to tlte

commissioner (Appeals) u.tithin 60 dags. There is a prouision for cond-onation

of delag for another 30 dags. The proubions of Section 128 are extracted_

hereunder :

"128. Appeals to [Commissloner (Appeals)]. 
- (1) Ang person oggieued-

bg ang decision or order po.ssed under thi"s Act by an offtcer of customs Lower

in rank than a [Prtncipal Commi-ssioner of Customs or Commi.ssioner of

Customsl mag appeal to the [Commi.ssioner (Appeals)] [u-tithin sixtg dags] from
the date of the communicotion to him of such decbion or ord.er :

[Prouided that the Commissioner (Appeals) mag, if he is satisfied that the

appeLlant uas preuented bg sufficient cause from presenting the appeal u,tithin

the aforesaid period of sixty dags, allotu it to be presented withtn a further
peiod of thirtA daAs.l

ftlA) The Commi,ssioner (Appeals) mag, if sufftcient cause is shou.n, at any

stage of heaing of an oppeal, gront time, from time to time, to the porties or

ang of them and adjoum the hearing of the appeal for reasorrs to be record_ed.

in uiting

Prouided that no such adjoumment shall be granted more than three tim

a partg duing heaing of the appeal.l
... :

(2) Euery appeal under thi-s section shaLL be in such form and shall be ueified

in such manner as maA be specified by rules made in this behaLf. "

43. As the order o.if sefassess ment i.s nonetheless an assessment order

pa.ssed under the Ac| obuiouslg it would be appealable bg ang person

aggieued therebg. The expression 'AnA person' is of wider amplitude. The

reuenue, as uEll as assessee, can also prefer an oppeal aggrieued by an order

,t.
;\

II
b

o
,.:
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o/ assessment. It i-s not onlg the order of re-assessment which is appealable

but the prouisions of Section 128 make appealable any deci'sion or order under

the Act including that of self-a,ssessment The order o;f sefassessment i.s an

order of assessrlent as per Section 2(2), as such, it is appealable in ca.se any

person i.s aggieued by it. There b a specific prouision made in Section 17 to

pass a reasoned/ speaktng order in the situation in case on ueiftcatbn, self-

assessment is not found to be satbfactory, an order of re-assessrnent has to

be passed under Sectinn 17(4). Section 128 ho.s not prouided for an appeal

ogainst a speaking order but agattlst "ang order" which b of wide amplitude.

The reasoning employed by the High Court i.s that since there is no li.s, no

speaking order is passed, as such an appeal uould not lie, is not sustainable

in lanu, is contrary to what hos been held by this Court in Escorts (supro).

44. The proui.sions under Section 27 cannot be inuoked in the absence of

amendment or modification hauing been made in the bill of entry on the basis

of which sefassessme nt has been. made. In other words, the order of self'

assessment b required to be folloued unless modified before the claim for

refund b entertained under Section 27. The refund proceedings are in the

nature of execution for refunding amount. /t is not asses sment or re-a,ssessment

proceedings at all. Apart from tha| there are other conditions which are to be

satisfied for claiming exemption, o.s prouided in the exemption notiftcatian.

Existence of those exigencies rs also to be proued u.thich cannot be adjudicated

u-tithin the scope of prouisions a.s to refund. While processing a refund

Lication, re-assessment is not permitted nor conditions of exemption can be

3 (3i
ted. Re-assessment is permitted only under Section 17(3)(4) and (5) of

nded prouisions. Similar was the position prior to the amendment. It

allg amount to an order orf assessment or re-assess ment in case the

nt Commi.ssioner or Deputy Commi.ssioner of Customs while dealing

refund application b permitted to adjudicate upon the entire issue uhich

cannot be done in the ken of the refund proubbns under Sectian 27. In Hero

Cycles Ltd. u. [Jnion of India - 2009 (240) E.L.T. 49O (Bom.) though tlle High

Court interfered to direct the entertainm.ent of refund application of the duty

paid under the mistake of law. Hounuer, it was obserued that amendment to

the oiginal order of assessment i,s necessary as the relief for a refund of claim

b not auqilable as held by this Court in Priga Blue Industies Ltd. (supra).

t
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9.1 It is further observed that Honble Supreme court in the case of pRIyA

BLUE INDUSTRIES LTD Vs COMMISSIONER oF CUSTOMS (PREVENTIVE)

[2oo4 (1721 E.L.T. 145 (s.c.] held that once an order of Assessment is passed

the duty would be payable as per that order. Unless that order of assessment
has been reviewed under Section 2g and,/or modifred in an Appeal that order
stands So long as the order of Assessment stands the duty would be payabre

as per that order of Assessment. A refund claim is not an Appeal proceeding.

The officer considering the refund claim cannot also revrew an assessment order.
It was further held that without the order of Assessment having been modified
in Appeal or reviewed a claim for refund cannot be maintained. Thus Refund
claim contrary to assessment order is not maintainable without order of
assessment having been modified in Appear or reviewed under section 2g of
Customs Act, 7962. The relevant paras are as under:

"6. we are unable to accept fhrs submr.ssrb n. Just such a contention has been

negatiued bg thb court in Fbck (India)'s case (supra). once an ord.er of
Assessment is passed the duty unuld, be pagable as per that ord.er. [Jnless that
order of assessment has' been reuiewed. und-er section 2g and-/ or mod-ifi.ed. in an

Appeal that order stands. so long as the ord.er o/Assessment sfands the d.utg

utould be pagable as per that order of Assessment. A refund. claim b not an

Appeal proceeding. The officer consideing a refund. craim cannot sit in Appeal

ouer an assessment made bg a competent officer. The offi-cer considering the

refund claim cannot also reuieuL an assessment order

t

8. The words "in pursuance of an Ord-er o/ Assessmen t" 
_onLy ind

partg/ person u.tho can make a claim for refund. In other u.,ords, theg

person uho has paid dutg in pursuance of an Order orf Assessment

en
+toc lt L.'-,:. t

refund. These words do not lead to the conclusion that uithout the ord_er of
Assessmenf hauing been modifr.ed in Appeal or reuieued a claim for refund. can

be mnintained. "

9.2 In view ofthe above, I am ofthe considered view that the refund claim filed

by the appellant, without challenging the assessment made in the Bills of Entry,
is not legally maintainable. It is a settled position of law that so long as the

assessment order remains unchallenged and in force, a refund claim seeking to
indirectly alter the assessment cannot be entertained. In the present case, the

re assessment made in the relevant Bills of Entry has neither been appealed
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against nor modified by a competent authority. Consequently, the interest paid

pursuant to such re assessment retains its legal character, and the refund claim,

in effect, seeks to circumvent the finality attached to the assessment.

Accordingly, the present appeal filed against the impugned order rejecting the

refund claim is itself not maintainable in law and is therefore liable to be rejected.

10. In view of the foregoing discussion, the appeal filed by the appellant is

rejected.

ATTESTED
w
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CUSTOMS (APPEALS}, AHMEDAB^D

Bv Resiste red Post A.D.

F. No. S/49- 13 1/CUS/AHD / 2024-25
To,

(i) M/s. Gujarat Craft Industries Ltd.,
431, Santej-V Adsar Road, Santej,
Tal-Kalol, Dist- Gandhinagar Gujarat- 3827 2 l,

\-1qY
l-./

(AMrr cumA)
COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -31.03.2026

Copv to:

l. The Chief Commissioner of Customs Gujarat, Customs H
Ahmedabad.

The Principal Commissioner of Customs, Customs ,i\qtdd,a)
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3

4.

The Deputy/Assistant Commissioner of Customs, Customs House,
Pipaaav. I CD, U..oil1a.t
Guard Fiie.
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