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PHONE : 02838-271426/271428
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A File No. CUS/APR/BE/MISC/3569/2024-Gr 1-O/o Pr Commr-Cus-Mundra
B Order-in-Original MCH/ADC/AKM/187/2024-25

No.
C Passed by Amit Kumar Mishra

Hon’ble Additional Commissioner of Customs
Custom House, Mundra.

Date of order 07.11.2024

E Noticee/Party/ M/s Pinnacle Commodities,
Importer/ Exporter | Unit No. 148, Cabin WEO1, Seat No-E,
Best Business Park, Pitampura Flyover, Delhi - 110034

F DIN No. 20241171MOO000000FD56

1. 7g i seer "ateaq &7 F: 9% Je= B Smar 8

This Order - in - Original is granted to the concerned free of charge.

2. afy #E =atw T afidr e ¥ oSEqE g 41 a8 HWT ew adie fAgwmEet 1982 ®
faw 3% @y ufsq HimT qow AfFfF=w 1962 # amr 128 A F FA@@ guA Hu- 1- H
T gfaat # q9 g0 T 99 9% qdie T qHdT g-

Any person aggrieved by this Order - in - Original may file an appeal under Section 128

A of Customs Act, 1962 read with Rule 3 of the Customs (Appeals) Rules, 1982 in

quadruplicate in Form C. A. -1 to:

v AT g A (Ide),
4reft wiorer, gear fafes, 8% qaw U=, 790y, sigHaare-380 009”
“THE COMMISSIONER OF CUSTOMS (APPEALS), MUNDRA
Having his office at 4t* Floor, HUDCO Building, Ishwar Bhuvan Road,
Navrangpura, Ahmedabad-380 009.”

3. T AT AT M9 9o+ A 7\ TF T 60 fam F ofiqw afae & s =miRw )
Appeal shall be filed within sixty days from the date of communication of this order.
4, I AN F U AAAT oF ASHIT F q@gd 5/- FAC F fewe @1 gET AMRT W
zaw Ay fuffed smer o G s
Appeal should be accompanied by a fee of Rs. 5/- under Court Fee Act it must
accompanied by —
(i) S rfier & Tw wfy s
A copy of the appeal, and
(i) =@ smeer A T W F¥ET AL F YA B W oAggEA-1 F OAqER AETET R
FfgfaR-1870 % #WE Ho-6 # g 5/- *0¥ # AT Oox fowe s@eg a@m g@m
FTfaw |
This copy of the order or any other copy of this order, which must bear a Court Fee Stamp
of Rs. 5/- (Rupees Five only) as prescribed under Schedule - I, Item 6 of the Court
Fees Act, 1870.
5. Ffi@ A9 K T e/ AT/ IT0E/ JAMT AR F A H OTHO Faw  FwET ST

e |
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Proof of payment of duty / interest / fine / penalty etc. should be attached with the appeal
memo.

6. M Y&d Fd qHA, HAT goF  (Adrer) w1982 sfiw HwmT 9w afafaw, 1962 F s
aft yragEl F dgd aft gmwet #7 gt frEr ST =R o

While submitting the appeal, the Customs (Appeals) Rules, 1982 and other provisions of the
Customs Act, 1962 should be adhered to in all respects.

7.3 R & Owg afia 3q el 4oF 1 goF X qHET @A § g, quar Ive H, @i had
AT fFare § 2, Commissioner (A) & A9&l AT o& F 7.5% A FIAT T

An appeal against this order shall lie before the Commissioner (A) on payment of 7.5% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.
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Brief facts of the case

M/s Pinnacle Commodities (IEC No. AJTPC1828Q) situated at Unit No.
148, Cabin WEO1, Seat No-E, Best Business Park, Pitampura Flyover, Delhi -
110034 (herein after referred to as “the said importer’) filed Bill of Entry No.
5988771 dated 07.10.2024, 6087005 dated 12.10.2024 and 6087226 dated
12.10.2024 through their CHA M/s. Saarthee Shipping Co. for import of total
10,47,515 KGs of “Mixed Hydrocarbon Oil (MHO)” falling under CTH 27101990
having total assessable value Rs. 4,86,54,911/- for all three BEs.

2.1. The importer has imported ‘Mixed Hydrocarbon Oil (MHO)’ in flexi bags in
53X20’ containers vide BoE No. 5988771 dated 07.10.2024, 6087005 dated
12.10.2024 and 6087226 dated 12.10.2024. In the meantime, PUBLIC NOTICE
NO. 08/2024 issued by this office, wherein it has been clarified that storage
and transportation of Class A, B and C petroleum products is allowed in
containers as defined in the Petroleum Rules, 2002 as amended. Further, Rule
S5 and Rule 6 of the Petroleum Rules, 2002 provide the specifications of the
containers for Petroleum Class A, B & C products. As per Rule 4 of the
Petroleum Rules, 2002, Containers exceeding one litre in capacity for petroleum
Class A and five litres in capacity for petroleum Class B or petroleum class C,
shall be of a type approved by the Chief Controller. In light of the Petroleum
(Amendment) Rules, 2024/ Petroleum Rules, 2002, PESO has clarified that flexi
bags fitted in general purpose 20 feet containers are not covered under the
definition of container falling under Petroleum Rules, 2002. Further, Petroleum
and Explosives Safety Organisation (PESO) is not giving any license/permission
for transportation of petroleum products in flexi bags fitted in general purpose
20 feet containers. Therefore, it is clarified via Public Notice No. 08/2024 that
the petroleum products covered under the Petroleum Rules, 2002 framed under
Petroleum Act, 1934 must be imported only in containers as specified under the
provisions of the said Rules.

2.2. It is evident that the importer has imported Mixed Hydrocarbon Oil in
Flexi Bags fitted in 20 feet containers which does not fall under the definition of
containers as per Petroleum Rules, 2002, as amended. Therefore, the goods
imported are in violation of the Petroleum Rules, 2002, as amended.

2.3. In view of above, it is evident that the said importer has violated the
provisions of the Petroleum Rules, 2002, as amended. Therefore, it is evident
that the said imported goods are being attempted to imported contrary to the
prohibition imposed under the Petroleum Rules, 2002, as amended. Thus, the
goods imported vide the said BoE are liable for confiscation under Section
111(d) of the Customs Act, 1962.
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2.4.

I also note that the said goods as such i.e Mixed Hydrocarbon Oil

imported under CTH 27101990 are not prohibited or restricted goods but since

these are imported in flexi tanks contrary to Petroleum Rules, hence becomes

prohibited. Therefore, the said importer is liable for penalty under Section 112
(a)(ii)of the Customs Act, 1962.

3

3.1

3.2.

3.3

Relevant Legal Provisions of Custom Act, 1962:

Section 2(25) defined the terms "Import Goods":

"Imported goods" means any goods brought into India from a place
outside India but does not include goods which have been cleared
for home consumption.

Section 46. Entry of goods on importation:

(4) The importer while presenting a bill of entry shall make and
subscribe to a declaration as to the truth of the contents of such bill
of entry and shall, in support of such declaration, produce to the
proper officer the invoice, if any, relating to the imported goods.

[(4A) the importer who presents a bill of entry shall ensure the
following, namely:

(a) The accuracy and completeness of the information given therein;

(b) The authenticity and validity of any document supporting it; and

(c) Compliance with the restriction or prohibition, if any, relating to
the goods under this Act or under any other law for the time being in force.]

Section 111. Confiscation of improperly imported goods, etc. — The

following goods brought from a place outside India shall be liable to confiscation:-

(d) any goods which are imported or attempted to be imported or are
brought within the Indian customs waters for the purpose of being
imported, contrary to any prohibition imposed by or under this Act or
any other law for the time being in force;

1/2413604/2024
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3.4

iii.

1v.

Section 112. Penalty for improper importation of goods, etc. — Any person,-

a. who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section
111, or abets the doing or omission of such an act, or

b. who acquires possession of or is in any way concerned in carrying,
removing, depositing, harbouring, keeping, concealing, selling or
purchasing, or in any other manner dealing with any goods which he
knows or has reason to believe are liable to confiscation under section
111,

shall be liable,-

i. in the case of goods in respect of which any prohibition is in force
under this Act or any other law for the time being in force, to a
penalty not exceeding the value of the goods or five thousand

rupees, whichever is the greater;

i. in the case of dutiable goods, other than prohibited goods,
subject to the provisions of section 114A, to a penalty not
exceeding ten per cent. of the duty sought to be evaded or five

thousand rupees, whichever is higher:

Provided that where such duty as determined under sub-
section (8) of section 28 and the interest payable thereon
under section 28AA is paid within thirty days from the date
of communication of the order of the proper officer
determining such duty, the amount of penalty liable to be
paid by such person under this section shall be twenty-five
per cent. of the penalty so determined;

in the case of goods in respect of which the value stated in the entry made
under this Act or in the case of baggage, in the declaration made under
section 77 in either case hereafter in this section referred to as the declared
value is higher than the value thereof, to a penalty not exceeding the
difference between the declared value and the value thereof or five
thousand rupees, whichever is the greater;

in the case of goods falling both under clauses (i) and (iii), to a penalty not
exceeding the value of the goods or the difference between the declared
value and the value thereof or five thousand rupees, whichever is the
highest;

in the case of goods falling both under clauses (ii) and (iii), to a penalty not
exceeding the duty sought to be evaded on such goods or the difference

1/2413604/2024
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between the declared value and the value thereof or five thousand rupees,
whichever is the highest.

SHOW CAUSE NOTICE & PERSONAL HEARING

4. The importer vide letter dated 07.11.2024 submitted their consent to
decide the matter on merit as per the available records and further requested
that they do not want any PH/SCN in the matter.

DISCUSSION AND FINDINGS

S. I note that the said importer vide letter dated 07.11.2024
submitted their consent to decide the matter on merit as per the available
records and further requested that they do not want any PH/SCN in the matter.
Therefore, the principle of natural justice as provided in Section 122A of the
Customs Act, 1962 have been complied with and therefore, I proceed to decide
the case on the basis of documentary evidences available on records. The points
to be decided in the instant case are as to:

i. Whether goods are liable for confiscation in terms of sub-section (d) of
Section 111 of the Customs Act, 1962 or otherwise.

i. Whether importer is liable for penalty under section 112(a)(ii) of the
Customs Act, 1962 or otherwise.

6. I have carefully gone through the records of the case; I find that the said
importer M/s Pinnacle Commodities has filed Bill of Entry No. 5988771 dated
07.10.2024, 6087005 dated 12.10.2024 and 6087226 dated 12.10.2024
through their CHA M/s. Saarthee Shipping Co. for import of “Mixed
Hydrocarbon Oil (MHO)” falling under CTH 27101990 filled in Flexi Bags in
53X20’ containers. Further, I also take note of the PUBLIC NOTICE NO.
08/2024 issued by this office wherein it has been clarified that storage and
transportation of Class A, B and C petroleum products is allowed in containers
as defined in the Petroleum Rules, 2002 as amended.

7. I also take note of the letter dated 23.09.2024 issued by the Joint Chief
Controller of Explosives, Nagpur, under No. G(40)Misc/Petroleum/2024, which
states the following:
“As per sub-rule 1 of rule 2 of Petroleum Rules, 2002 the container is
defined as;
‘container means a receptacle for petroleum not exceeding 1,000 litres in
capacity.’
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As per sub-rule 1 of rule 2 of Petroleum Rules, 2002 the tank is defined as;
‘tank means a receptacle for petroleum exceeding 1,000 litres in capacity.’

As per rule 33 of Petroleum Rules, 2002 petroleum in bulk shall not be
carried by water, except in a ship or other vessel licensed for the carriage
of petroleum in bulk by an officer appointed by the Central Government in
this behalf and the petroleum shall be stored in such part of the ship or
other vessel and in such manner as may be approved by general or special
order by the licensing authority after consultation with the Chief Controller.

In view of rules mentioned above, I note that the flexi bags fitted in general
purpose 20 feet containers are not covered under the definition of container
falling under Petroleum Rules, 2002. Apart from this Petroleum and
Explosives Safety Organization (PESO) is not giving any license/permission
for transportation of petroleum products in flexi bags fitted in general
purpose 20 feet containers”

8. In view of above, I take note that in light of the Petroleum (Amendment)
Rules, 2024/ Petroleum Rules, 2002, PESO has clarified that flexi bags fitted in
general purpose 20 feet containers are not covered under the definition of
container falling under Petroleum Rules, 2002. Further, Petroleum and
Explosives Safety Organisation (PESO) is not giving any license/permission for
transportation of petroleum products in flexi bags fitted in general purpose 20
feet containers.

Therefore, the petroleum products covered under the Petroleum Rules,
2002 framed under Petroleum Act, 1934 must be imported only in containers as
specified under the provisions of the said Rules.

9. I note from the available records that there is no dispute that the said
goods have been imported in Flexi Bags fitted in 20 feet containers which does
not fall under the definition of containers as per Rule 5 and 6 of Petroleum
Rules, 2002, as amended. Therefore, the said goods are imported in violation of
the Petroleum Rules, 2002, as amended.

10. In view of above, it is evident that the said importer has violated the
provisions of the Petroleum Rules, 2002, as amended. Therefore, it is evident
that the said imported goods are being attempted to imported contrary to the
prohibition imposed under the Petroleum Rules, 2002, as amended. Thus, the
said imported goods cannot be allowed to be cleared.

11. As per Section 111(d) of the Customs Act, 1962, any goods which are
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imported or attempted to be imported or are brought within the Indian customs
waters for the purpose of being imported, contrary to any prohibition imposed
by or under this Act or any other law for the time being in force. The said
are imported in contrary to the Rule 4, 5 and 6 of the Petroleum Rules, 2002, as
amended. Thus, the goods imported vide the said BoE without fulfilling the
specified condition for import are liable for confiscation under Section 111(d) of
the Customs Act, 1962.

12. I further note that Section 125 of the Customs Act, 1962 provides that
whenever confiscation of any good is authorized by the Customs Act, 1962, the
officer adjudging it may, in the case of any goods, the importation or exportation
whereof is prohibited under the Act or under any other law for the time being in
force, and shall, in the case of any other goods, give to the owner of the goods
an option to pay in lieu of confiscation such fine as the said officer thinks fit. I
find that the said provision makes it mandatory to grant an option to owner of
confiscated goods to pay fine in lieu of confiscation in case the goods are not
prohibited. In the instant case, I note that the said imported goods i.e. Mixed
Hydrocarbon Oil imported under CTH 27101990 are not prohibited or restricted
goods as such. I also note that there is no such mis-declaration in the
documents submitted by the said importer. The only issue in the present case
is that the imported goods are filled in Flexi Bags and flexi bags are not falling
in the definition of containers as per Rule 5 and 6 of the Petroleum Rules, 2002,
as amended. Thus, the said imported goods become prohibited as per Section
111(d) of the Customs Act, 1962. By considering the facts, I find it appropriate
to grant an option to re-export the offending goods on payment of suitable fine
in lieu of confiscation of the subject goods. I also take cognizance of the fact
that such import of flexi-bags have been widely prevalent and this along with
the facts discussed above provide the need to take a lenient view while deciding
the quantum of penalty to be imposed.

13. In view of the aforesaid discussions and findings, I pass the following
order:

ORDER

i. I order to confiscate the goods viz. 10,47,515 KGs (Mixed Hydrocarbon Oil
(MHO)) having assessable value Rs. 4,86,54,911/- imported vide said
three BoE(s) supra under Section 111(d) of the Customs Act, 1962.

i. As I have ordered for confiscation of the goods as mentioned in para (i),
since goods not being prohibited/restricted, I give the importer to redeem
the said goods on payment of redemption fine of Rs 15,000/- (Rs. Fifteen
Thousands Only) under Section 125 of the Customs Act, 1962, only for re-
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export purpose.

iii. I impose a penalty of Rs. 10,000/-(Rupees Ten Thousands Only) on the
importer under Section 112 (a)(ii) of the Custom Act, 1962.

14. This order is issued without prejudice to any other action which may be
contemplated against the importer or any other person in terms of any provision
of the Customs Act, 1962 and/or any other law for the time being in force.

Signed Igly Amit Kumar
M IT KUMAR MISHRA)
Dafed DTFHHA M2 2110499 ONER

Custom House, Mundra

D ate: 07-11-2024

To,

M/s Pinnacle Commodities,

Unit No. 148, Cabin WEO1,

Seat No-E, Best Business Park,
Pitampura Flyover, Delhi — 110034

Copy to:
1. The Deputy Commissioner of Customs (RRA), Custom House, Mundra.
2. The Deputy Commissioner of Customs (EDI), Custom House, Mundra.
3. M/s. Saarthee Shipping Co. CHA of the said importer M/s. Pinnacle
Commodities.
4. Guard File.
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