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g Ul 39 aafad & froft Jugi & forg o § &1 9l @ o A8 98 9} fan T e

This copy is granted free of cost for the private use of the person to whom it is issued.

dges fufam 1962 &1 uRT 129 St &t (1) @y I & st Frafafag sy &
AIHA & FEA J DT Afdd 39 MY ¥ AU BT g HgYH Sl 8 al 39 A 1 Wit
o aE ¥ 3 7elH & Sfex R wiva /g wfeq (srde ¥xue), faw damay, (ea fawm)
due anf, 73 i & gadern snded wg X 4 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order,

fPrafafas s=fRg m/0rder relating to :

()

419 & ¥9 7 arfad sIs qrdl.

(a)

any goods exported

(9)

HIRT | 1T B o [bH! aTe= | arar 747 dfeed HRd H 39 T<eg | W IR 7 7T AT
7 3Y Tded W TR IdR 91 & o omifdag 9rd IaR 7 91 R 91 39 T ”TH W IR
¢ g1 & g ® eniféa Ara @ S g,

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M

drges ofufam, 1962 & Sw1g X quT I¥® HU1H &=1¢ T Fad & ded Yed argd) @
3erat.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

e 3rded A wd Frgumadd ¥ fafafly ureu d ua w31 g s st g o
@1 et ok 99 & Wiy Fafaf@a s gaw 8 9ty

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(®)

B¢ Bl Tae,1870 & He 6.6 JHA 1 & e MullRd 16T 7Y (UK 39 12N B 4 Uiadi,
frast te ufa & vara 99 & marey geo fewe o g1 et

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

TG TwTA & AeTdl 1Y Hd TSN B 4 Ui, a1 @l

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(N

QA& 0T & forT 3Tde @1 4 Ui

(c)

4 copies of the Application for Revision.

TRIU1 31dET SR HA & (oY VAR ATU[HTH, 1962 (TUT FRHYd) A FrylRd BrE &1
3 e, B, vs, wisdt R fafay weY & ofif & orefl= anar @ F %, 200/-(FuT & 9 gy
¥.1000/-(FUT & g9R ATA ), o1 +ft groan €1, ] g5a R a ymam & yanfire gar &.913.6
@1 Q1 uferal. afe e, AiM maT SO, AT T €S @Y A SR S UY Us 9@ g1 399 oY
B d1 08 B9 & &9 # %.200/- 3R °f 1o @ | e 8 d ¥ & & F $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Te 9. 2 & (U gid arae & ATaT o HTHE & G J gfe Big odiad 39 MeX | oMgd
Tgqy HRal g o d e efufian 1962 @t URT 129 T (1) & orefiH wid whu.-3 #
Hrarges, F=9 I Yow AR Far ax sdfta gftrexor & sy Fafaf@a @ w adta a=
THd ¢

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

TS, 10 SaTE Yo @ Fal T H(IeG | Customs, Excise & Service Tax Appellate
i, ufge &g e Tribunal, West Zonal Bench

T3 Hioe, agHTet Had, Mde ARRATR g, | 2~ Floor, Bahumali Bhavan,

HEREI, AgHIEG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

fUfTn, 1962 T URT 129 U (6) F #H, HHREs AUHTH, 1962 B URT 129

iGN
T (1) & s ordfla & Wiy Fafafea geo ¥au g9 @rfet-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(#)

ydta § gmfug ormd | ol fed! dHRe fUsR gIR1 /i 7471 Yed IR T ayT ol
7T 28 Bl IHH UTg 919 FUTC g1 I B 8l 91 TP g9 ST,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(@)

e § gEAa ATad ¥ oel (! TR AR GIRT BT 1497 Y[eb AR TS qyT Tl
TqT €8 @1 IGH Uid A ¥ U¢ ¥ U g dfea v9d vary ar@ ¥ fUd F g dl; uiE g
Y

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(M

3dTd | G HTHG | wiel gl QIHTRe® JTUBIRI gIRT HIT 74T e HIX TS quT FomdT
4T €8 &1 I$HH U9TE ar@ ¢ ¥ HU® §) dl; &9 gUR ¥UC.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

T T & [A0E PR B WA, A T Yod & 10% el ST |, gl Yoob U1 Yoo U4 &8 191G # §, U1 48 & 10%
T B W, el Had &S fagra A 8, srdie w@m sy |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Jad ATUTIgH P YRT 129 (T) & A7d Uid TUS0 & FHE TR TAdS Hded Ud- ()
A ey & forg o7 Tafaal &Y U & forg o fesft ema wae & forg foeg T ordta : - sty
gﬁmmﬁawmmﬁq%hmaﬁm%m&wﬁuﬁﬁmwmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

;‘l, &1 f.‘lrc.&\
< \
,5’.""1? -

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees. .
f 1

~
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ORDER-IN-APPEAL

Appeal has been filed by M/s. Accurate Cargo Clearing Pvt. Ltd., Office No.
46, 2nd Floor, Plot No. 7, Ward 12/A, Gandhidham (K) (hereinafter referred to
as the ‘appellant’) in terms of Section 128 of the Customs Act, 1962, challenging
the Order-in-Original no. MCH/ADC/AK/198/2023-24 dated 01.11.2023
(hereinafter referred to as ‘the impugned order’) passed by the Additional
Commissioner, Custom House, Mundra (hereinafter referred to as the

‘adjudicating authority’).

2. Facts of the case, in brief, are that appellant, a Customs Broker,
alongwith another Customs Broker M/s Daksh Shipping Services Pvt Ltd, filed
Bill of Entries No. 3923713 dated 12.05.2021 and 7466324 dated 12.02.2022 at
Mundra Port for the importer M/s Ayobi Tools Pvt Ltd (IEC: AATCA6427B),

detailed as under:

BE Date | BE CTH Code | IEC Coun | Full Assessable | BCD Quanti | Weight
Number Name | try of | [tem Value Duty ty in
Origi | Descrip | Amount Amount MTS
n tion
Name
12.05.21 | 3923713 | 39269090 | Ayobi | China | TEFLO | 461860.63 | 69279.1 | 65000 | 1.5
Tools N NET
12.05.21 | 3923713 | 39269099 | Pvt China | TEFLO | 469419.72 | 70413 90000 | 1.5
Ltd N NET
5
MOUL
D
12.02.22 | 7466324 | 39269090 China | TEFLO | 179982 17998.2 | 455 0.455
N NET
115x16
MM
2.1 During the course of the Analysis of Import data for the period

26.04.2021 to 27.07.2022 in the Jurisdiction of Custom Gujarat Zone for "PTFE
products" in light of Notification No. 25/2021-Customs (ADD) dated 26.04.2021
was undertaken by the Data Analytics Cell of CCO, Customs Gujarat Zone,
wherein it was found that ADD was not paid in respect of the above-mentioned

imported items in Bills of Entry as detailed below:
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TABLE-I
BE Date | BE CTH Code | IEC Country | Full Item | Assessable | Antid | ADD ADD
Number Name | of Descriptio | Value umpin | Leviable | Not
Origin n Amount g Duty Paid
Name Paid
12.05.21 | 3923713 | 39269090 | Ayobi | China TEFLON 461860.63 | 0 295674 | 295674
Tools NET
12.05.21 | 3923713 | 39269099 | Pvt China TEFLON | 469419.72 | 0 295674 | 295674
Ltd NET 5
MOULD
12.02.22 | 7466324 | 39269090 China TEFLON 179982 0 90888 90888
NET
115x16M
M
2.2 As per Notification No. 25/2021-Customs (ADD) Dated 26.04.2021,

Anti-Dumping Duty (ADD) is leviable on the subject goods, the description of
which is specified in column (3) of the Table therein, specification of which is
specified in column (4), falling under tariff heading of the First Schedule to the
Customs Tariff Act, specified in the corresponding entry in column (2),
originating in the countries specified in the corresponding entry in column (5),
exported from the countries specified in the corresponding entry in column (6),
produced by the producers specified in the corresponding entry in column (7),
exported by the exporters specified in the corresponding entry in column (8) and
imported into India, an anti dumping duty at the rate equal to the amount
specified in the corresponding entry in column (9), in the currency specified in
the corresponding entry in column (11) and as per unit of measurement specified

in the corresponding entry in column (10) of the said Table in the notification.

2.3 It appeared that the goods imported by importer vide above said two
(02) Bills of Entry under description "TEFLON NET a PTFE Products classified
under Customs Tariff Heading 39269099 / 39219099 are imported after 26"
April 2021 (effected date of Notification No. 25/2021-Customs (ADD) dated
26.04.2021) and thus, ADD was leviable in light of Notification No. 25/2021 -
Customs (ADD) dated 26.04.2021. It appeared that ADD was not paid in respect

of the above-mentioned imported items in aforesaid two (02) Bills of Entry.

Further, it appeared that the goods imported by importer vide Bill of
No. 3923713 Dated 12.05.2021 and Bill Ié.'f Entry No. 7466324 dated
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12.02.2022 are having Teflon Net, to be classifiable under CTH 39269099 having
applicable rate of Duty is BCD @ 15% + SWS + ADD + IGST at applicable rate
thereon. On-going through both the Bill of Entry it was observed that, filed Bill
of Entry No. 3923713 Dated 12.05.2021 with correct CTH and paid applicable
Duty thereon, whereas on going through the Bill of Entry No. 7466324 dated
12.02.2022, they mis-classified the goods under CTH 39219099 and paid duty
10% of BCD + SWS + ADD + IGST at applicable rate thereon, thereby short paid
Duty by 5% amounting to Rs. 8999/- + SWS + ADD + IGST thereon as shown in
Table I below.

TABLE II
BE B | COUBEY | till ttem | ARSOssH
BE Numbe e Nam of D ipti ble id i
Date ; Code . Origin "'ﬁ:‘;‘p' Value Duty Paid in Rs
@10/1 | @10 |ADD (@18 | 09
5% % %
12.05.21 | 3923713 | 39269090 China ;EFLUN 461860.6 | 69279 | 6928 | 0 96852
ET
173059
TEFLON
12.05.21 | 3923713 | 39269099 | Ayobi | China NET 5 |469419.7 | 70413 | 7041 |0 98437
Tools MOULD
Pyt 175891
Ltd
TEFLON
: NET
12.02.22 | 7466324 | 39269090 China l1s<i6M | 179982 | 17998 | 1800 |o 35960
M
55758
Duty Payable in Rs Duty Difference in Rs
BCD | sws@io% | app | IGST | Total (3?5, sws@10% | app | IGST | Total
@15% @18% | Payable | T, o @18% | Difference
69279 | 6928 295674 | 150073 | 521954 | O 0 295674 | 53221 348895
70413 | 7041 295674 | 151659 | 524786 | O ) 205674 | 53222 348896
26997 | 2700 90888 54102 174687 | 8999 900 90888 18142 118928
Total 816719
2.5 Therefore, it appeared that total duty (BCD, SWS, ADD & IGST)

amounting to Rs. 8,16,718/- (Detailed as per Table-II) have been short paid by
the importer in respect of the above-mentioned imported items in above said two
(02) Bills of Entry, which are required to be recovered under Section 28(1) of
Customs Act, 1962 read with Section 5 of the Integrated Goods and Service Tax
Act, 2017 along with interest as applicable rate under Section 28AA of the
Customs Act, 1962.
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2.6 It appeared that importer had not paid Anti-dumping Duty leviable
in light of Notification No. 25/2021-Customs (ADD) dated 26.04.2021 in respect
of the above-mentioned imported items in above said two (02) Bills of Entry and
also mis-classified goods in one of the Bill of Entry No. 7465324 dated
12.02.2022 with an intent evade payment of total duty (BCD, SWS, ADD & IOST)
amounting to Rs. 8,16,718/- (Rupees Eight Lakh Sixteen Thousand Seven
Hundred & Eighteen only), as detailed in the table-II.

2L It appeared that the Importer has deliberately made this willful
misstatement, while filing Bill of Entry. Provisions of sub section (4) of Section
46 of the Customs Act, 1962, warrants the importer to make and subscribe to a
declaration as to the truth of the contents of Bill of Entry and the provisions of
Section 46 (4A), interalia, warrants the importer, who presents the Bill of Entry,
to ensure the accuracy and completeness of the information given in the Bill of
Entry. Therefore, this act of mis-declaration with an intent to wrongfully evade
payment of applicable duty has contravened the Provisions of Section 46 (4) and
Section 46 (4A) of the Customs Act, 1962. This contravention appears to have
made the subject goods liable to confiscation in terms of Provisions of Section
111 (m) of the Customs Act, 1962. This act of mis-declaration on the part of the
porters, which appears to have rendered the subject goods liable to confiscation
in terms of provisions of Section 111 (m) read with provision of Section 46 (4)
and Section 46 (4A) ibid. also appears to have made the importers liable for penal
action in terms of Section 112 (a) or Section 114 (A) and Section 114 AA of the
Customs Act, 1962, as the importer has deliberately and willfully made a mis-

statement.

2.8 Further, under the provision of Section 17(1) of the Customs Act.
1962 an importer entering any imported goods shall self-assess the duty leviable
on such goods. However, in the instant case the importer has self assessed the
subject Bills of Entries and not paid Anti-dumping Duty leviable in light of
Notification No. 25/2021 -Customs (ADD) dated 26.04.2021 in respect of the
above-mentioned imported items in above said two (02) Bills of Entry & also mis-
classified goods in one of the Bill of Entry No. 7466324 dated 12.02.2022, as
discussed above. Thus, it appeared that they have contravened the provision of

Section 17(1) ibid.

The goods imported which were self-assessed and cleared with
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declared assessable value of Rs. 11,11,262/- (Rupees Eleven Lakhs Eleven
Thousand Two Hundred Sixty Two only) appeared liable for confiscation under
the provisions of Section 111(m) of the Customs Act, 1962; However, the said

goods were already cleared and are not available for confiscation.

2.10 Further, pre-consultative was notice issued to Importer vide letter
F. No. CUS/APR/BE/2446/2022-Gr2-0/0 Pr Commr-CUS-Mundra dated
05.11.2022 (DIN No 20221171M000009429BC) under provision to Section.

28(1)(a) of Customs Act, 1962, however no reply was received.

2:11 The Bill of Entry are being filed by the Customs Broker as per the
details made available by the Importer, on behalf of the Importer. It is also the
duty of the Customs Broker to correctly declare and file the Bill of Entry. In the
circumstances, as the appellant and Customs Broker M/s Accurate Cargo
Clearing Pvt. Ltd. (AAMCAS5633QCHO002) have failed to discharge their duties in
terms of Sub-clause (d), (e), (m) & (n) of Regulation 10 of Customs Brokers
Licensing Regulation Act 2018 and have therefore rendered themselves liable to
Penalty under Section 117 of the Customs Act, 1962.

2.12 The investigation culminated into issuance of Show Cause Notice
vide File No. GEN/ADJ/ADC/70/2023-Adjn-0/0 Pr Commr-Cus-Mundra dated
04.05.2023 to the Importer, the appellant and M/s Accurate Cargo Clearing Pvt.
Ltd. (AAMCAS633QCHO002) as to why:

i. The declared Classification (39219099) of Teflon Net covered under Bill of
Entry No. 7466324 Dated 12.02.2022 should not be rejected and should
not be classified under CTH 39269099 and accordingly, Bill of Entry should

not be re-assessed.

ii. The differential amount of duty (BCD, SWS, ADD & IGST) total amounting
to Rs. 8,16,718/- (Rupees Eight Lakh Sixteen Thousand Seven Hundred &
Eighteen only) as detailed in the table-II of para-5 above, leviable on the
impugned goods and short/ not paid by them should not be demanded and
recovered from them in terms of Section 28(1) of the Customs Act, 1962
read with Section 5 of Integrated Goods and Service Tax Act, 2017 along
with applicable interest under Section 28AA of the Customs Act, 1962 read
with Section 50 of the Central Goods and Service Tax Act, 2017.
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iii. Goods imported vide Bills of Entry mentioned in (as detailed in the table-
II, which were self-assessed and have already been cleared, having
assessable value of Rs. 11,11,262/- (Rupees Eleven Lakhs Eleven Thousand
Two Hundred Sixty Two only) should not be held liable to confiscation under
Section 111 (m) of the Customs Act, 1962. However, the said goods were

already cleared and were not available for confiscation.

is. Penalty under Section 112(a) or Section 114A and 114AA of the Customs
Act, 1962 should not be imposed on Importer i.e M/s. Ayobi Tools Private
Limited in respect of each of Bill of Entry.

v. Penalty under Section 117 of the Customs Act, 1962, should not be
imposed on the appellant i.e M/s DAKSH SHIPPING SERVICES PVT LID.,
(AAHCD3010DCHOO01), who have failed to discharge his duties in terms of
Sub-clause (d), (e), (m) & (n) of Regulation 10 of Customs Brokers Licensing
Regulations Act 2018.

vi. Penalty under Section 117 of the Customs Act, 1962, should not be
imposed on, M/s Accurate Cargo Clearing Pvt. Ltd. (AAMCAS633QCH002),
who have failed to discharge his duties in terms of Sub-clause (d), (), (m) &

(n) of Regulation 10 of Customs Brokers Licensing Regulations Act 2018.

2.8 Consequently the adjudicating authority passed a impugned

speaking order wherein the adjudicating authority ordered as under :-

i. He rejected the declared Classification (39219099) of Teflon Net covered
under Bill of Entry No. 7466324 Dated 12.02.2022 and ordered to classify
under CTH 39269099.

ii. He confirmed the demand of differential Customs duty amounting to Rs.

8,16,718/- (Rupees Eight Lakh Sixteen Thousand Seven Hundred &

Eighteen only) in respect of BE no. 3923713 dated 12.05.2021 & 7466324

dated 12.02.2022 and ordered the same to be recovered from them in

terms of Section 28(1) of the Customs Act, 1962 read with Section S of
/,,\na"' (o }.\Integratcd Goods and Service Tax Act, 2017 along with applicable interest
/ \ “under Section 28AA ibid.

,:h \’2.;'.
\(‘

L)
““‘“' ;;i)/l He ordered that the impugned goods having assessable value of Rs.

\l \. e
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11,11,262/- (Rupees Eleven Lakhs Eleven Thousand Two Hundred Sixty
Two only), cleared by the importer vide impugned Bills of Entry are liable to
confiscation under Section 111 (m) of the Customs Act, 1962. However,
since the subject goods were not physically available for confiscation,
therefore, he refrained from imposing any redemption fine under Section

125 of the Customs Act, 1962.

is. He imposed penalty of Rs.81000/- (Rupees Eighty One Thousand only)
in the importer i.e M/s Ayobi Tools Pvt Ltd (IEC no. AATCA6427B) under
Section 112(a)(ii) of the Customs Act, 1962.

v. He imposed penalty of Rs.2,00,000/- (Rupees Two Lakh only) on the
appellant i.e M/s Daksh Shipping Services Pvt Ltd (AAHCD3010DCHO001)
under Section 117 of the Customs Act, 1962.

v. He imposed penalty of Rs.2,00,000/- (Rupees Two Lakh only) on M/s

Accurae Cargo Clearing Pvt Ltd (AAMCAS5633QCH002) under Section 117
of the Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 The appellant, acting as Custom House Agent, the appellant filed 01
bill of entry No. 7466324 dated 12.02.2022 on behalf of importer M/s. Ayubi
Tools Private Limited, Jaipur, Rajasthan for clearance of imported goods namely,
Teflon Net by classifying the same under CTH 39269099 of the First Schedule to
Customs Tariff Act,1975, along with other goods. The goods were permitted
clearance on payment of duty as assessed. After around 02 years of clearance,
one Show Cause Notice No. GEN/ADJ/ADC(I)/70/2023-ADJN dated 04.05.2023
was issued to the importer inter alia proposing to levy anti-dumping duty in
terms of Notification No. 25/2021-Customs (ADD) dated 26.04.2021 and to the
appellant, who had prepared the bill of entry at the instructions of importer,
asking to show cause as to why penalty should not be imposed on them under
Section 117 of Customs Act,1962.
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3.2 The appellant has submitted that the appellant had filed bill of entry
on the basis of documents like invoice, packing list, bill of lading, etc. placed in
his hands by the importer and there is no dispute over description and
classification of goods under consideration. Hence, the appellant is not liable to

penalty under Section 117 of Customs Act,1972.

3.3 The appellant has submitted that Customs Broker is not liable to
penalty under Section 117 of Customs Act, 1962 for dispute between department
and importer over interpretation of notification levying anti-dumping duty. The
department has not challenged the classification before the appellate authority
and the assessment has attained finality. Hence, classification cannot be
disturbed and no penalty is imposable on Custom Broker for a different view

take by department on classification at a later date.

3.4 The appellant has submitted that imposition of penalty under
Section 117 for alleged non-compliance with Regulation 10 (d), (e), (m) & (n) of
CBLR,2018 is by Adjudicating Authority is premature and without jurisdiction
in as much as no inquiry under CBLR,2018 was ever contemplated against the
appellant in this regard. There is no allegation or findings to the effect that there
was any mens rea on the part of appellant that has resulted in non-levy or non-

payment of anti-dumping duty.

PERSONAL HEARING:

4. Personal hearing in the matter was held on 20.05.2025. Shri Vikas
Mehta, Consultant, appeared for hearing representing the appellant. He had

reiterated the submissions made in the appeal memorandum.

DISCUSSION AND FINDINGS:

S. I have carefully gone through the case records, impugned order passed by
the Additional Commissioner, Customs House, Mundra and the defense put
forth by the Appellants in their appeal. The Appellant has filed the present appeal
on 04.04.2024. In the Form C.A.-1, the Appellant has mentioned date of
communication of the Order-In-Original dated 01.11.2023 as 22.02.2024. This
office had sent a copy of appeal memorandum to the jurisdictional authority for

comments vide lctt_e'f' citd 1'"8.;06.2024. Further vide letter dtd. 06.06.2025, the
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Asstt Commissioner (Adjudication), Customs, Mundra was specifically requested
to inform the date of service of the impugned order . However, no response has
been received by this office. In view of the same, I am left with no option but to
consider the date of receipt of the impugned order to be 22.02.2024 as
mentioned by the appellant . Accordingly, the appeal has been filed within
normal period of 60 days, as stipulated under Section 128(1) of the Customs Act,
1962. The appellant has submitted a copy of the challan dtd
26.02.2024 towards applicable pre-deposit amount of Rs. 15,000/-. As the
appeal has been filed within the stipulated time-limit under Section 128(1) of the
Customs Act, 1962 and with the mandatory pre-deposit as per Section 129E of

the said Act, it has been admitted and being taken up for disposal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeal:

1. Whether the adjudicating authority had the proper jurisdiction to impose
a penalty on the Customs Broker under Section 117 of the Customs Act,
1962, for alleged contravention of CBLR, 2018.

ii. Whether mens rea is an essential ingredient for imposing penalty under
Section 117 of the Customs Act, 1962, in the facts and circumstances of
the case, and if so, whether it has been established and whether the
Appellant, as a Customs Broker, failed in its obligations under CBLR,

2018, in a manner that warrants penalty.

5.2 Firstly, 1 take up the issue whether the adjudicating authority had
the proper jurisdiction to impose a penalty on the Customs Broker under Section
117 of the Customs Act, 1962, for alleged contravention of CBLR, 2018. The
Appellant has raised a fundamental jurisdictional challenge, which warrants
primary consideration. The Customs Brokers Licensing Regulations, 2018
(CBLR, 2018) are a self-contained code governing the licensing and obligations
of Customs Brokers. Regulation 18 of CBLR, 2018, specifically deals with
"Penalty," stating:

(1) The Principal Commissioner or Commissioner of Customs may
impose penalty not exceeding fifty thousand rupees on a Customs
Broker or F-card holder who contravenes any provisions of these

regulations or who fails to comply with any provision of these

Page 12 of 16




OIA No. MUN-CUSTM-000-APP- 098 -25-26

regulations."

Furthermore, Regulation 19 of CBLR, 2018, titled "Appeal," specifies the

appellate forum:

"(1) A Customs Broker or F-card holder, who is aggrieved by any order
passed by the Principal Commissioner of Customs or Commissioner
of Customs, as the case may be, under regulation 16 or regulation 17,
may prefer an appeal under section 129A of the Act to the Customs,
Central Excise and Service Tax Appellate Tribunal established under
sub-section (1) of section 129 of the Act:”

"(Provided that a G-card holder aggrieved by any order passed by the
Deputy Commissioner or Assistant Commissioner of Customs under
these regulations may prefer an appeal under section 128 of the Act
to the Commissioner of Customs (Appeals) against the orders of the
Deputy Commissioner or Assistant Commissioner of Customs, as the
case may be, who shall proceed to decide the appeal expeditiously

within two months of the filing of the appeal.)”

5.3 It is evident from these regulations that the power to impose
penalties for contraventions of CBLR, 2018, is specifically vested in the Principal
Commissioner or Commissioner of Customs. Section 117 of the Customs Act,
1962, is a residuary provision that applies only "where no express penalty is
elsewhere provided for such contravention or failure.” Since CBLR, 2018, itself
provides specific provisions for penalties for its contravention, recourse to the
residuary Section 117 by an Additional Commissioner for alleged breach of CBLR

appears to be an exercise of powers beyond the scope prescribed by law.

5.4 The adjudicating authority, being an Additional Commissioner, is
not the authority specified in Regulation 18(1) of CBLR, 2018, to impose
penalties on a Customs Broker for contravention of CBLR. Even if the alleged
contravention were to be viewed broadly as a failure to comply with a provision
of the Customs Act (by way of Section 146(2) which enables CBLR), the specific
mechanism and designated authority under the special regulations (CBLR)
should prevail over the general residuary provision of Section 117. Therefore, on

the sole ground of jurisdiction, the penalty imposed on the Appellant under

/ ﬂ‘qm §ect10n 117 of the Customs Act, 1962 for alleged contravention of CBLR, 2018,
101
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1s not sustainable.

9.5 Now I come to the issue whether mens rea is an essential ingredient
for imposing penalty under Section 117 of the Customs Act, 1962, in the facts
and circumstances of the case, and if so, whether it has been established. Even
assuming, without conceding, that the adjudicating authority had the
jurisdiction, the imposition of penalty under Section 117 requires the
establishment of mens rea or a deliberate intention to contravene the law. The
Hon'ble Supreme Court has consistently held that mens rea is an essential
ingredient for imposing penalties, particularly when the provisions involve

elements of deliberate evasion or fraudulent intent.

5.6 In Cosmic Dye Chemical Vs Collector of Central Excise, Bombay
[1995 (75) ELT 721 (SC)], the Supreme Court emphasized the necessity of mens
rea for imposing penalties under fiscal statutes. Similarly, in UOI Vs Rajasthan
Spinning and Weaving Mills [2009 (238) ELT 3(SC)], the Supreme Court
reiterated that for penalties linked to "fraud, collusion, wilful misstatement,
suppression of facts or contravention... with intent to evade payment of duty,"
mens rea is indispensable. A mere breach of law, without a deliberate intention

to evade, is not sufficient for imposing a penalty.

BT Applying these principles to Customs Brokers, the Tribunal has
specifically addressed the requirement of mens rea for penalties under Section
117. In Syndicate Shipping Services Pvt. Ltd., 2003 (154) ELT 756 (Tri.-Che), it
was clearly held that "mere failure by the Custom House Agent to carry out his
duties in accordance with law by itself is not sufficient ground to impose personal
penalty under section 117 of the Customs Act, 1962 unless there is evidence to
show that the failure was on account of mala fide intention." The Tribunal noted
that if the CHA was an active abettor, there would be more direct evidence of

their involvement.

5.8 In the present case, the adjudicating authority's findings imply a
failure on the part of the Customs Broker to discharge duties under Regulation
10(d), (e), (m), and (n) of CBLR, 2018. These duties broadly relate to advising
clients, exercising due diligence, and acting with efficiency. While a Customs
Broker is expected to exercise a high degree of care and diligence, the mere fact
that a mis-classification or non-payment of ADD occurred, primarily due to the

importer's actions or an interpretation of law, does not automatically impute
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mens rea to the Customs Broker.

5.9 The impugned order does not provide concrete evidence to
demonstrate that the Appellant knowingly or intentionally facilitated the short
payment of duty or mis-classification, or that they were in active collusion with
the importer for fraudulent purposes. The SCN alleges mis-classification and
non-payment of ADD by the importer, but it fails to establish how the Customs
Broker had the knowledge or intent to abet such actions. Customs Brokers rely
significantly on the information provided by their clients. Expecting a Customs
Broker to independently verify every nuance of classification or the applicability
of complex ADD notifications, which often involve detailed technical
specifications or source-specific conditions, without any indication of suspicious

activity or mala fide intent on their part, would be an unreasonable burden.

5.10 Therefore, in the absence of clear, cogent, and irrefutable evidence
establishing mens rea on the part of appellant regarding the forged NOC, the
imposition of penalty under Section 117 of the Customs Act, 1962, is not
sustainable. A mere suspicion or a general failure to exercise utmost diligence,
without proof of deliberate intent or active abetment, does not warrant such a

penalty.

5,11 In light of the detailed discussions and findings, particularly the
jurisdictional infirmity and the absence of established mens rea, I find that the
penalty imposed on M/s. Accurate Cargo Clearing Pvt. Ltd under Section 117 of
the Customs Act, 1962, cannot be sustained. The CBLR, 2018, provides a
specific framework and designated authority for addressing contraventions by
Customs Brokers, and the residuary Section 117 should not be invoked in such
cases, especially by an authority not specified in the special regulations.
Furthermore, the Department has failed to provide sufficient evidence to prove
any deliberate intention or mala fide on the part of the Appellant to warrant the

imposition of penalty.

6. n view of the above findings, the penalty of Rs. 2,00,000/- (Rupees
Two Lac Only) imposed on the Appellant, M/s. Accurate Cargo Clearing Pvt. Ltd,
under Section 117 of the Customs Act, 1962, vide Order-in-Original No.
MCH/ADC/MK/198/2023-24 dated 01.11.2023, is hereby set aside.
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8 The appeal filed by M/s. Accurate Cargo Clearing Pvt. Ltd is hereby

allowed.

e

Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49—O3/CUS/MUN/2024—’25',,- Date: 24.06.2025
1689

By Registered post A.D/E-Mail

To,

M/s. Accurate Cargo Clearing Pvt. Ltd.,
Office No. 46, 2nd Floor, Plot No. 7,
Ward 12 /A, Gandhidham (K)

f,
arfinrs @%TENQENT

e qyews (o), FEATATE
CUSTOMS (APPEALS). AHMEDABAD

Copy to:

\)/ The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.

3. The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard File.
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