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Ew ddqffis{lq6 ilc q6 idRl fr-qr Tqr

qrqd a ve-q fr et{ qfr {s o{Tt{T € o{q'i 61 B{r6d {6qs o-rm d d {s sfitcl fr1 qTfr

of ar0-€ € s q-fii fi eieq orq-s wft'E/r"gffi vfod leni-er ffiu-<1, f{fr qflrdq, gr+v ftum1
fre.E qrrf, Ti ftd) o1 f+oaoT qTt6r' u-qa ol vo-fr B.

1962 Er{T 129 3{(1) (qqT

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of tJ:e following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

tdr)

(a) any goods exported

rcsl

rrT u{r rrdq R{Fr q{ sflrt qTa a. m e{il}ra qrf, s-dtt a qri rR rIT T{r rl<-q R{r{ q{ ifailt
qg qm 01 qrn fr oiilgffi crd i o-fr d.

qt{d SITqKI drd{ OI{I TITIT TI.ddl R{'I;I q{ 1 rrg qrf,qr{d

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(rr) , 1962 &'3{rqrq X dqT trilq rrq ildir {@dlm{-tr
.}ETqTft

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3

s1 qRnfr .;ftt t-s & src{ frgfrfud on-qm vor di erttq :

sqol qisgTSiI qqdo-llrefut rntfi q{ €rrd

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(6)

ftrro1 \rm qft A q{rs }S o1 qrqreq gw Eo-e orn Alr qTEC.

q€,187O I]-{S.6 o1 +Tg 3l1HR {SI

(a) 4 copies of this order, bearing Court Fee Starnp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(€) erctTql qlr{ {f,qKIE

(b) 4 copies of the Order in-Original, in addition to relevant documents, if any

(TI) efur &' 4

(c, 4 copies of the Application for Revision.

(q)

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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This copy is granted free of cost for the private use of the person to whom it is issued.

2.

f+sftfGd vwtrld r{Teql/order retating to :

&ts fr sc q .rrqlfra qil{ rTrf,.

(b)

4 qfrqt, qfr E)

qtdql

g+0erur wd-6+ Errr{ E{i } ftq SqT{-"o rrlEftqq, rsoz 1vqr ffiftrdtEFmds-il
q-q r$ta, ots,ars,q-d sln ffiq q<l'a {ft{}. 3{{t{ ondr t d o. zooT-1svg d s1 qrrlqr

F.looo/-tFqg g6'E\TRqrd 
), +sr fiHq-f,rd, tvq fua rJrrdrr & q-flftroqf,r{ d.ont.o

o1 a qftqi. qE {-co, qirfi rrln qt!I, ct-qrql rrqT (g afl nRr sir Fqg \rs tlr{r qT ts-s-€ orT

d d Q-$ pts fi Fq d r'.2ool- ri{ qfr qo drg € rdrro d d sts & sq fr o. rooo/-
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

4 q( rf. 2 +' e{rft{ qfud qrc-d'fr- ororo i4-q qrTd'& sE-{ q qE 6,.}t qR {s ofiesr Q Gfi6d

rr6qs mdr d A a dqr{ffi odi{frqc re62 a1 Ertr t2e S (r} & o{tftr d{ S.q.-s q

Sql{-tr, irdq ssrE {-tr .rtr t-m CIr qfff, siftm-{q t sca ffidRd rfr tr{ .irfto or
q-m,a e
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

ilrftq e-€T d {@ u gqr o.{ Gifrftq

orftfllr, qfffiMqd-d
Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

Esfrcfrd, e-ffi rraq, ft+-d FI{tl-;"R gf,,

oftII{gT, 3t t{Icir(-3800 16

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 O 16

2"d Floor, Bahumali Bhavan,

5

g (t) fr' 3{{tr e{fio & srq ffifu6 g6'd-ffi di qrftq-

Under Section 129 A 16l of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

(o) -ffi{ffia nrqA t s-di ffi mmTtr edrrflt Erqr qirn rrqr {o s}r qrq dc{I dr[ql
rrqr 6s o1 {f,q qtq orcr Fqg qI rsi a-c d d \rfi 6qR EqS.

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

({{) -ffifrffi4 qrrdfrErdiffi Sqr{-o- rdtmr$grulqirrT rFIT {@.:ftrqrq dqT trTIrtIT

qfl (s o1 {ff-q drq sr-q rFqg d orRrs. d afoa uq-i q-qrs 6rs € off6 q d d; qiq E{R
Eqg

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

(TI) ffii frrd ScT{no, srltror0 rm qin rFTr {@ sfrr qrq dqT q-{rrrr

rFrr ag tbl ftErr rrrrRr drtr Fqq t 3rftr6 d d: (s 6'iII{ Fqg.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

Es ffitffi*forot h srqi, qrt rrq {.o, & ro.z" lra qt{i q{, q-di {ffi cr {o, \Ei tls trsr{ C f, qr (s & tov"

orfl 6{i qi, s6i }-{d rs fuqrq i ?, 3{{-( {sr qlgfl 
I

(d) An appeal against this order shall lie before the Tribunal on payment of 107" ofthe duty demanded where duty or

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6 sffi qfqft{q of tim rzg Nl A erddd effiq ffft-drvr rt'sqsr ilq{ q-do 3{ra-fi qr- (o)
to e{rtsr fr lfrs qr rmftd'61 {,t{rri } ftc qr H} 3rq rfrqq & fus fug rrg orfro : - uum

1ul orfif, qr 3{ra-fi u;{ trr q-drr+di }. loc Erfi o{ri-{r'}. {rq FIA qfu dt or gco rJ] wre
diilEs.
Under section 129 (a) ofthe said Act, every application made befole the Appellate Tribunal-

(a) in an appeal for grant of stay o! for rectilication of lnistake or Ior a,ty other purpose; or

(b) for restoration of an appeal or ar application shall be accompanied by a fee of 6ve Hundrld rupeel. . .

Page 3 of.1Q
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ORD ER-IN.APPEAL

Appeal has been lited by M/s. Accurate Cargo Clearing Pvt. Ltd., Office No'

46, 2nd Floor, Plot No. 7, Ward 12/A, Gandhidham (K) (hereinafter referred to

as the 'appellantJ in terms of Section 128 of the Customs Act, 1962, challenging

the Order-in-Original no. MCH/ADCIAK/ 19812023-24 dated OL.ll.2023

(hereinafter referred to as 'the impugned order') passed by the Additional

Commissioner, Custom House, Mundra (llereinafter referred to as the

'adjudicating authority J.

2. Facts of the case, in brief, are that appellant, a Customs Broker,

alongwith another Customs Broker M/s Daksh Shipping Services Pvt Ltd, filed

Bill of Entries No. 3923713 dated 12.O5.2021 and 7466324 d,ated 72.02.2022 at

Mundra Port for the importer M/s Ayobi Tools Pvt Ltd (IEC: AATCA6427B\,

detailed as under:

2.1 During the course of the Analysis of Import data for the period

26.04.2021 to 27.O7.2022 in the Jurisdiction of Custom Gujarat Zone for "PTFE

products" in light of Notilication No. 25/2021-Customs (ADD) dated 26.04.2021

was undertaken by the Data Analytics Cell of CCO, Customs Gujarat Zone,

wherein it was found that ADD was not paid in respect of the above-mentioned

imported items in Bills of Entry as detailed below:

7
+

BE Date BE

Number

CTH Code IEC

Name

Full

Item

Descrip

tion

Assessable

Value

Amount

BCD

Duty

Amount

Quanti

ty

Weight

1n

MTS

12.o5.21 39237 13 39269090 Ayobi

Tools

Pvt

Ltd

China TEFLO

N NET

461860.63 69279.r 65000

12.O5.21 3923713 39269099 China TEFLO

N NET

5

MOUL

D

469419.72 704L3 90000 1.5

7466324 39269090 China TEFLO

N NET

115x16

MM

179982 t7994.2 455 0.455

Jlp t
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TABLE.I

2.2 As per Notification No.25l2O2l-Customs (ADD) Dated 26.04.2021,

Anti-Dumping Duty (ADD) is leviable on the subject goods, the description of

which is specified in column (3) of the Table therein, specification of which is

specifled in column (a), falling under tariff heading of the First Schedule to the

Customs Tariff Act, specified in the corresponding entry in column (2),

originating in the countries specified in the corresponding entry in column (5),

exported from the countries specified in the corresponding entry in column (6),

produced by the producers specified in the corresponding entry in column (7),

exported by the exporters specified in the corresponding entry in column (8) and

imported into India, an anti dumping duty at the rate equal to the amount

specified in the corresponding entry in column (9), in the currency specified in

the corresponding entry in column (11) and as per unit of measurement specified

in the corresponding entry in column (10) of the said Table in the notification.

2.3 It appeared that the goods imported by importer vide above said two

(02) Bills of Entry under description "TEFLON NET a PTFE Products classified

under Customs Tariff Heading 39269099 I 39219099 are imported after 26b

April 2021 (effected date of Notification No. 2lcl2o2l-Customs (ADD) dated

26.04.20211 and thus, ADD was leviable in light of Notification No. 2512021 -

Customs (ADD) dated 26.04.2021.It appeared that ADD was not paid in respect

of the above-mentioned imported items in aforesaid two (O2) Bills of Entry.

c4 Further, it appeared that the goods imported by importer vide Bill of

No. 3923713 Dated 12.05.2021 and Bill <if Entry No. 7466324 dated,,/!,

)l ,

5

BE Date BE

Number

CTH Code IEC

Name

Country

of

Origin

Name

Assessable

Value

Amount

ADD

Leviable

ADD

Not

Paid

12.O5.21 39237 13 39269090 China TEFLON

NET

461860.63 0 29567 4 295674

12.o5.2r 39237 13 39269099 China TEFLON

NET 5

MOULD

0 295674 29567 4

12.o2.22 7466324 39269090 China 179942 0 90888 90884

t3

Page 5 of 16I

Full ltem

Descriptio

n

Antid

umpin

g Duty

Paid

Ayobi

Tools

Pvt

Ltd

469419.72

TEFLON

NET

115x16M

M

L
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12.02.2022 are having Teflon Net, to be classiliable under CTH 39269099 having

applicable rate of Duty is BCD @ 15% + SWS + ADD + IGST at applicable rate

thereon. On-going through both the Bill of Entry it was observed that, filed Bill

of Entry No. 3923713 Dated 12.05.2021 with correct CTH and paid applicable

Duty thereon, whereas on going through the Bill of Entry No. 7466324 dated

12.02.2022, they mis-classilied the goods under CTH 39219099 and paid duty

10% of BCD + SWS + ADD + IGST at applicable rate thereon, thereby short paid

Duty by 57o amounting to Rs. 8999 l- + SWS + ADD + IGST thereon as shown in

Table II below.

TABLE II

2.5 Therefore, it appeared that total duty (BCD, SWS, ADD & IGST)

amounting to Rs. 8, 16,718/- (Detailed as per Table-II) have been short paid by

the importer in respect of the above-mentioned imported items in above said two

(02) Bills of Entry, which are required to be recovered under Section 28(1) of

Customs Act, 7962 read with Section 5 of the Integrated Goods and Service Tax

Act, 2Ol7 along with interest as applicable rate under Section 28AA of the

Customs Act, 1962.

BE
Date

BE
Numbe

r

CTH
Code

IEC
Nam

e

Country
of

Origin
Name

Full Item
Descripti

on

Assessa
ble

Value
Amount

Duty Paid in Rs

BCD

@to/t
5v.

SWS

@ro
%

ADD
IGST

@\8
o/o

Total
Paid

t2.05.21 39237 t3 39269O90

Ayobi
Tools
Pvt
Ltd

China
TEFLON
NET

461860.6 6927.) 692a 0 96452
173059

12.o5.2r 39237 L3 39269099 China
TEFLON
NET 5
MOULD

4694 t9.7 70413 7041 0 94437

r7589r

12.O2.22 7466324 39269090 China

TEFLON
NET
I l5xl6M
M

179942 t7994 1800 35960

55758

Duty Payable in Rs Dutv Difference in Rs

BCD

@rs%
sws@10% IGST

@t8o/"

Total
Payable

BCD

@tol
1slo

sws@10% ADD
IGST

@78o/o

Total
Difference

6928 I 50073 521954 0 295674 348895
70413 704 | 295674 I 51659 5247a6 o o 295674 348896
26997 2700 90888 54102 t7 4687 8999 900 90888 18t42 118928

Total 816719

Q'

*

,!t

6
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0

ADD

69279 29567 4 0
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2.6 It appeared that importer had not paid Anti-dumping Duty leviable

in light of Notilication No. 25/2021-Customs (ADD) dated 26.O4.2021 in re spect

of the above-mentioned imported items in above said two (02) Bills of Entry and

also mis-classified goods in one of the Bill of Entry No. 7465324 dated

12.02.2022 with an intent evade payment of total duty (BCD, SWS, ADD & IOST)

amounting to Rs. 8, 16,718/- (Rupees Eight Lakh Sixteen Thousand Seven

Hundred & Eighteen only), as detailed in the table-ll.

2.8 Further, under the provision of Section 17(1) of the Customs Act.

1962 an importer entering any imported goods shall self-assess the duty leviable

on such goods. However, in the instant case the importer has self assessed the

subject Bills of Entries and not paid Anti-dumping Duty leviable in light of

Notilication No. 25l2O2l -Customs (ADD) dated 26.04.2021 in respect of the

above-mentioned imported items in above said two (02) Bills of Entry & also mis-

classified goods in one of the Bill of Entry No. 7466324 dated 12.02.2022, as

discussed above. Thus, it appeared that they have contravened the provision of

Section 17(1) ibid.

The goods imported which were self-assessed and cleared with

}1 ld t.

f"e
h\

2.9

Page 7 of 15

2.7 It appeared that the Importer has deliberately made this willful

misstatement, while frling Bill of Entry. Provisions of sub section (4) of Section

46 of the Customs Act, 1962, warrants the importer to make and subscribe to a

declaration as to the truth of the contents of Bill of Entry and the provisions of

Section 46 (4A1, interalia, warrants the importer, who presents the Bill of Entry,

to ensure the accuracy and compl 
,eteness 

of the information given in the Bill of

Entry. Therefore, this act of mis-declaration with an intent to wrongfully evade

payment of applicable duty has contravened the Provisions of Section 46 (4) and

Section 46 (4Al of the Customs Act, 1962. This contravention appears to have

made the subject goods liable to confiscation in terms of Provisions of Section

111 (m) of the Customs Act, 1962. This act of mis-declaration on the part of the

porters, which appears to have rendered the subject goods liable to confiscation

in terms of provisions of Section 1 I I (m) read with provision of Section 46 (4)

and Section 46 (4A) ibid. also appears to have made the importers liable for penal

action in terms of Section L12 (a) or Section 114 (A) and Section 114 AA of the

Customs Act, 1962, as the importer has deliberately and willfully made a mis-

statement.
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declared assessable value of Rs. 11,11,262/- (Rupees Eleven Lakhs Eleven

Thousand TWo Hundred Sixty Two only) appeared liable for conliscation under

the provisions of Section 111(m) of the Customs Act, 1962; However, the said

goods were already cleared and are not available for confiscation.

2.1O Further, pre-consultative was notice issued to Importer vide letter

F. No. CUS/APR/BE1244612O22-GI2-OlO Pr Commr-CUS-Mundra dated

05.11.2022 (DIN No 2O221|7|MOO0OO9429BC) under provision to Section.

28(1)(a) of Customs Act, 1962, however no reply was received.

2.ll The Bill of Entry are being filed by the Customs Broker as per the

details made available by the Importer, on behalf of the Importer. It is also the

duty of the Customs Broker to correctly declare and file the Bill of Entry. In the

circumstances, as the appellant and Customs Broker M/ s Accurate Cargo

Clearing Pvt. Ltd. (AAMCA5633QCH002) have failed to discharge their duties in

terms of Sub-clause (d), (e), (m) & (n) of Regulation 10 of Customs Brokers

Licensing Regulation Act 2018 and have therefore rendered themselVes liable to

Penalty under Section 117 of the Customs Act, 1962.

2.12 The investigation culminated into issuance of Show Cause Notice

vide File No. GEN/ADJ lADClTO/2}23-Adjn-0/0 Pr Commr-Cus-Mundra dated

O4.O5.2O23 to the Importer, the appellant and M/s Accurate Cargo Clearing Pvt.

Ltd. (AAMCA5633QCH002) as to why:

i. The declared Classification (39219099) of Teflon Net covered under Bill of

Entry No. 7 466324 Dated 12.02.2O22 should not be rejected and should

not be classified under CTH 39269099 and accordingty, Bill of Entry should

not be re-assessed.

ii. The differential amount of duty (BCD, SWS, ADD & IGST) total amounting

to Rs. 8,16,718/- (Rupees Eight Lakh Sixteen Thousand Seven Hundred &

Eighteen only) as detailed in the tabie-Il of para-S above, leviable on the

impugned goods and short/ not paid by them should not be demanded and

recovered from them in terms of Section 28(1) of the Customs Act, 1962

read with Section 5 of Integrated Goods and Service Tax Act, 2Ol7 along

with applicable interest under Section 28AA of the Customs Act, 1962 read

with Section 50 of the Central Goods and Service Tax Act, 2OlT.

.!Q +

*,t
,b

6
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iii. Goods imported vide Bills of Entry mentioned in (as detailed in the table-

II, which were self-assessed and have already been cleared, having

assessable value ofRs. Ll,ll,262/- (Rupees Eleven Lakhs Eleven Thousand

TWo Hundred Sixty Two only) should not be held liable to confiscation under

Section 111 (m) of the Customs Act, 1962. However, the said goods were

already cleared and were not available for confiscation.

is. Penalty under Section 112(a) or Section 1 14A and 114AA of the Customs

Act, 1962 should not be imposed on Importer i.e M/s. Ayobi Tools Private

Limited in respect of each of Bill of Entry.

v. Penalty under Section 117 of the Customs Act, 1962, should not be

imposed on the appellant i.e M/s DAKSH SHIPPING SERVICES PVT LID.,

(AAHCD3O10DCH001), who have failed to discharge his duties in terms of

Sub-clause (d), (e), (m) & (n) of Regulation 10 of Customs Brokers Licensing

Regulations Act 2018.

vi. Penalty under Section 117 of the Customs Act, 1962, should not be

imposed on, M/s Accurate Cargo Clearing Pvt. Ltd. (AAMCA5633QCH002),

who have failed to discharge his duties in terms of Sub-clause (d), (e), (m) &

(n) of Regulation 10 of Customs Brokers Licensing Regulations Act 2018.

2.8 Consequently the adjudicating authority passed a impugned

speaking order wherein the adjudicating authority ordered as under :-

i. He rejected the declared Classification (392190991 of Teflon Net covered

under Bill of Entry No. 7466324 Dated 12.02.2022 and ordered to classify

under CTH 39269099.

ii. He confirmed the demand of differential Customs duty amounting to Rs.

8,16,7181- (Rupees Eight Lakh Sixteen Thousand Seven Hundred &

Eighteen only) in respect ofBE no. 3923773 dated 12.05.2021 &'7466324

dated 12.02.2022 and ordered the same to be recovered from them in

terms of Section 28(1) of the Customs Act, 1962 read with Section 5 of

Integrated Goods and Service Tax Act, 2Ol7 along with applicable interest

a6- I

der Section 28AA ibid.

He ordered that the impugned goods having assessable value of Rs'

n
&dt

.1,

Page 9 of 16
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11,11,2621- (Rupees Eleven Lakhs Eleven Thousand TWo Hundred Sixty

Two only), cleared by the importer vide impugned Bills of Entry are liable to

conliscation under Section 111 (m) of the Customs Act, 1962. However,

since the subject goods were not physically available for confiscation,

therefore, he refrained from imposing any redemption fine under Section

125 of the Customs Act, 1962.

is. He imposed penalty of Rs.S1000/- (Rupees Eighty One Thousand only)

in the importer i.e M/s Ayobi Tools Pvt Ltd (IEC no. AATCA6427B) under

Section I 12(a)(ii) of the Customs Act, 1962.

v. He imposed penalty of Rs.2,O0,0OO/- (Rupees T\ro Lakh only) on the

appellant i.e M/s Daksh Shipping Services Pvt Ltd (AAHCD3OlODCH0Of )

under Section 1 17 of the Customs Act, 1962.

v. He imposed penalty of Rs.2,00,000/- (Rupees TWo Lakh only) on M/s

Accurae Cargo Clearing Pvt Ltd (AAMCA5633QCH0O2) under Section 117

of the Customs Act, 1962.

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 The appellant, acting as Custom House Agent, the appellant filed 01

bill of entry No. 7466324 dated 12.02.2022 on behalf of importer M/s. Ayr:bi

Tools Private Limited, Jaipur, Rajasthan for clearance of imported goods namely,

Teflon Net by classifying the same under CTH 39269099 of the First Schedule to

Customs Tariff Act, 1975, along with other goods. The goods were permitted

clearance on pa5ment of duty as assessed. After around 02 years of clearance,

one Show Cause Notice No. GEN/ADJ IADC(I)17012023-ADJN dated 04.05.2023

was issued to the importer inter alia proposing to levy anti-dumping duty in

terms of Notification No. 2512O21-Customs (ADD) dated 26.04.2021 and to the

appellant, who had prepared the bill of entry at the instructions of importer,

asking to show cause as to why penalty should not be imposed on them under

Section 1 17 of Customs Act,1962.

$1
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3.2 The appellant has submitted that the appellant had filed bill of entry

on the basis of documents like invoice, packing list, bill of lading, etc. placed in

his hands by the importer and there is no dispute over description and

classification of goods under consideration. Hence, the appellant is not liable to

penalty under Section I 17 of Customs Act,l972.

3.3 The appellant has submitted that Customs Broker is not liable to

penalty under Section 117 of Customs Act,1962 for dispute between department

and importer over interpretation of notification levying anti-dumping duty. The

department has not challenged the classification before the appellate authority

and the assessment has attained finality. Hence, classification cannot be

disturbed and no penalty is imposable on Custom Broker for a different view

take by department on classification at a later date.

3.4 The appellant has submitted that imposition of penalty under

Section 117 for alleged non-compliance with Regulation 10 (d), (e), (m) & (n) of

CBLR,2018 is by Adjudicating Authority is premature and without jurisdiction

in as much as no inquiry under CBLR,2018 was ever contemplated against the

appellant in this regard. There is no allegation or lindings to the effect that there

was any mens rea on the part of appellant that has resulted in non-levy or non-

pa).rnent of anti-dumping duty.

4. Personal hearing in the matter was held on 2O.O5.2O25. Shri Vikas

Mehta, Consultant, appeared for hearing representing the appellant. He had

reiterated the submissions made in the appeal memorandum.

5. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Customs House, Mundra and the defense put

forth by the Appellants in their appeal. The Appellant has filed the present appeal

on O4.O4.2O24. In the Form C.A.-l, the Appellant has mentioned date of

communication of the Order-ln-Original dated O1.11.2023 as 22.O2.2024. This

office had sent a copy of appeal memorandum to the jurisdictional authority for

comments vide lettef dtd. 18:O6.2024. Further vide letter dtd. 06.06.2025, the
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Whether the adjudicating authority had the proper jurisdiction to impose

a penalty on the Customs Broker under Section 117 of the Customs Act,

1962, for alleged contravention of CBLR, 2018.

11. Whether mens rea is an essential ingredient for imposing penalty under

Section 117 of the Customs Act, 1962, in the facts and circumstances of

the case, and if so, whether it has been established and whether the

Appellant, as a Customs Broker, failed in its obligations under CBLR,

2018, in a manner that warrants penalty.

5.2 Firstly, I take up the issue whether the adjudicating authority had

the proper jurisdiction to impose a penalty on the Customs Broker under Section

117 of the Customs Act, 1962, for alleged contravention of CBLR, 2O18. The

Appellant has raised a fundamental jurisdictional challenge, which warrants

primary consideration. The Customs Brokers Licensing Regulations, 2018

(CBLR, 2018) are a self-contained code governing the licensing and obligations

of Customs Brokers. Regulation 18 of CBLR, 2018, specifically deals with

"Penalty," stating:

"(1) The Principal Commissioner or Commissioner of Customs mag

impose penaltg not exceeding fifiy thousand rupees on a Customs

Broker or F-card holder uho contrauenes ang prouisiorts of tlzse

regulations or uho fails to complg with ang prouision of these

I
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Asstt Commissioner (Adjudication), Customs, Mundra was specificaliy requested

to inform the date of service of the impugned order . However, no response has

been received by this office. In view of the same, I am left with no option but to

consider the date of receipt of the impugned order to be 22.02.2024 as

mentioned by the appellant Accordingly, the appeal has been filed within

normal period of 60 days, as stipulated under Section 128(1) of the Customs Act,

1962. The appellant has submitted a copy of the challan dtd

26.02.2024 towards applicable pre-deposit arnount of Rs. 15,000/-. As the

appeal has been Iiled within the stipulated time-limit under Section 128(1) of the

Customs Act, 1962 and with the mandatory pre-deposit as per Section L29E of

the said Act, it has been admitted and being taken up for disposal.

5.1 On going through the material on record, I find that following issues

required to be decided in the present appeal:
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regulations . "

Furthermore, Regulation 19 of CBLR, 2018, titled "Appeal," specifies the

appellate forum:

"(1) A Customs Broker or F-card tnlder, who is aggieued by any order

pa.ssed by tle Principal Commissioner of Customs or Commissioner

of Customs, as ttle case mag be, under regulation 16 or regulation 17,

mag prefer an appeal under section 1294 of the Act to th.e Customs,

Central Excise and Seruice Tax Appellate Tlibunal establistted under

sub-section (1) of section 129 of the Act:"

"(Prouided tlnt a G-card holder aggrieued bg ang order passed bg tLe

Deputg Commissioner or Assi,stant Commissioner of Customs under

these regalations mag prefer an appeal under sectton 128 of the Act

to tle Commissioner of CLstoms (Appeals) against tte orders of tLe

Deputy Commissioner or Assistanl Commissioner of Custom.s, as tle

case mag be, who shall proceed to decide the appeal expeditiouslg

within two montls of ttte filing of the appeal.)"

5.3 It is evident from these regulations that the power to impose

penalties for contraventions of CBLR,2Ol8, is specifically vested in the Principal

Commissioner or Commissioner of Customs. Section 117 of the Customs Act,

1962, is a residuary provision that applies only "where no express penalty is

elsewhere provided for such contravention or failure." Since CBLR, 2018, itself

provides specific provisions for penalties for its contravention, recourse to the

residuary Section 117 by an Additional Commissioner for alleged breach of CBLR

appears to be an exercise of powers beyond the scope prescribed by law.

5.4 The adjudicating authority, being an Additional Commissioner, is

not the authority specified in Regulation 18(1) of CBLR, 2018, to impose

penalties on a Customs Broker for contravention of CBLR. Even if the alleged

contravenLion were to be viewed broadly as a failure to comply with a provision

of the Customs Act (by way of Section 146(2) which enables CBLR), the specific

mechanism and designated authority under the special regulations (CBLR)

should prevail over the general residuary provision of Section 117' Therefore, on

the sole ground of jurisdiction, the penalty imposed on the Appellant under

on 117 of the Customs Act, 1962, for alleged contravention of CBLR, 2018,

!E
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is not sustainable.

5.5 Now I come to the issue whether mens rea is an essential ingredient

for imposing penalty under Section 117 of the Customs Act, 1962, in the facts

and circumstances of the case, and if so, whether it has been established. Even

assuming, without conceding, that the adjudicating authority had the

jurisdiction, the imposition of penalty under Section 117 requires the

estabiishment of mens rea or a deliberate intention to contravene the law. The

Hon'ble Supreme Court has consistently held that mens rea is an essential

ingredient for imposing penalties, particularly when the provisions involve

elements of deliberate evasion or fraudulent intent.

5.6 In Cosmic Dye Chemical Vs Collector of Central Excise, Bombay

[1995 (75) E,LT 721 (SC)], the Supreme Court emphasized the necessity of mens

rea for imposing penalties under fiscal statutes. Similarly, in UOI Vs Rajasthan

Spinning and Weaving Mills [2009 (238) ELT 3(SC)], the Supreme Court

reiterated that for penalties linked to "fraud, collusion, wilful misstatement,

suppression of facts or contravention... with intent to evade payment of duty,"

mens rea is indispensable. A mere breach of law, without a deliberate intention

to evade, is not sufficient for imposing a penalty.

5.7 Applying these principles to Customs Brokers, the Tribunal has

specilically addressed the requirement of mens rea for penalties under Section

ll7.In Syndicate Shipping Services Pvt. Ltd., 2003 (154) ELT 756 (Tri.-Che), it

was clearly held that "mere failure by the Custom House Agent to carry out his

duties in accordance with law by itself is not sufficient ground to impose personal

penalty under section 117 of the Customs Act, 1962 unless there is evidence to

show that the failure was on account of mala fide intention." The Tribunal noted

that if the CHA was an active abettor, there would be more direct evidence of

their involvement.

5.8 In the present case, the adjudicating authority's findings imply a

failure on the part of the Customs Broker to discharge duties under Regulation

tO(d), (e), (m), and (n) of CBLR, 2018. These duties broadly relate to advising

clients, exercising due diligence, and acting with efficiency. While a Customs

Broker is expected to exercise a high degree of care and diligence, the mere fact

that a mis-classification or non-payment of ADD occurred, primarily due to the

importer's actions or an interpretation of law, does not automatically impute

!pa
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5.9 The impugned order does not provide concrete evidence to

demonstrate that the Appellant knowingly or intentionally facilitated the short

payment of duty or mis-classilication, or that they were in active collusion with

the importer for fraudulent purposes. The scN alleges mis-classification and

non-payment of ADD by the importer, but it fails to establish how the Customs

Broker had the knowledge or intent to abet such actions. customs Brokers rely

significantly on the information provided by their clients' Expecting a Customs

Broker to independently verify every nu€rnce of classification or the applicability

of complex ADD notifications, which often involve detailed technicai

specifications or source-specific conditions, without any indication of suspicious

activity or mala Iide intent on their part, would be an unreasonable burden'

5.10 Therefore, in the absence of clear, cogent, and irrefutable evidence

establishing mens rea on the part of appellant regarding the forged NOC, the

imposition of penalty under Section 117 of the Customs Act, 1962, is not

sustainable. A mere suspicion or a general failure to exercise utmost diligence,

without proof of deliberate intent or active abetment, does not warrant such a

penalty.

5. 1 1 In light of the detailed discussions and findings, particularly the

jurisdictionat inhrmity and the absence of established mens rea, I find that the

penalty imposed on M/s. Accurate cargo clearing Pvt. Ltd under section 117 of

the Customs Act, 1962, cannot be sustained. The CBLR, 2018, provides a

specilic framework and designated authority for addressing contraventions by

customs Brokers, and the residuary Section 117 should not be invoked in such

cases, especially by an authority not specified in the special regulations'

Furthermore, the Department has failed to provide sufficient evidence to prove

any deliberate intention or mala fide on the part of the Appellant to warrant the

imposition of penaltY.

6. In view of the above findings, the penalty of Rs' 2,O0,O00/- (Rupees

Two Lac only) imposed on the Appellant, M/s. Accurate cargo clearing Pvt. Ltd,

under sectio n 177 of the customs Act, 1962, vide order-in-original No.

MCH/ADC/MK/

$r
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lg} l2023-24 dated 01. 1 1.2023, is hereby set aside'
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mens rea to the Customs Broker.
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The appeal filed by M/s. Accurate Cargo Clearing Pvt. Ltd is hereby

allowed.

By Registered post A.D/E-Mail

To,

M/s. Accurate Cargo Clearing Pvt. Ltd.,
Office No. 46,2nd Floor, Plot No. 7,
Ward 12/A, Gandhidham (K)

(AMIT

Commissioner (Appeals),

Customs, Ahmedabad

Date:24.06.2025

TTESTES

t
3fa5r.fitrd

, AHMEOA13A,

ulnl

F. No. S / 4e-o3 / CUS/ MUN / 2024 -F.-S 
t

).

r,

I c

Copy to:

S,/ fne Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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