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Office of the Commissioner of Customs (Preventive),
‘Seema Shulk Bhavan’, Jamnagar — Rajkot Highway,
Near Victoria Bridge, Jamnagar (Gujarat) — 361 001
Email: commr-custjmr@nic.in; adj-custimr@nic.in

DIN — 2026037 1 MMO00000A 022

1.

Tsc BHIP/ File Number  F. No. CUS/3880/2024-Adjn
el TG HHISB/

2. ) o 24/Additional Commissioner/ 2025-26
Order-in-Original No.
U ST HHR / N. Srujan Kumar
3. ERITIRG passed by SR aﬂga%rr{\ Additional Commission'er,
gt Ko, HdR®/Customs (Preventive)
SITHAIR/ Jamnagar.
Date of Order /3SR faAi&  05.03.2026
4. Date of issue / 3R SRI 05.03.2026
fpa
PRU FAI3 e HHIS
5. i ADC-10/2025-26 dated 21.08.2025
Show Cause Notice Number
& Date
T—ﬁﬁ;ﬁ & ATH/ M/s. Apollo Solar Power,
6.  Name of Noticee B 5240, Opp Sardar Patel School Kaliyabid,
Bhavnagar-364002,
01. |39 MER P! 4 Ui Taiaa siad o) FR[eD UG o o 3|
The original copy of this order is provided free of cost to the person concerned.
02. |39 Hg MW § G Drs off ATy O Yoob SAOTTTH, &1 9T 196]

128A)(1a HIHT Yeob T (erdien), 1982 & fraw 3 & O ufda, F gt 3
qgd, T TS D] U 1 R F 60 7377 & iek wid die-1 & FAafifag o
R 3rdiel TR B Gl gIWIH W1 § arfie &1 yuz, 31 wiadl & eeR f5a
SITQT 3R ITH 1Y T AW P IHF S & wiat derwr &8 omoht R
foog el 15 31 RH A 39 3 woyTE yaivg uly 8

H — T

STk (&rtﬂa) Commissioner (Appeals),
e In%l?f RSCIARIGE| 3 4th Floor, HUDCO Building,
; Ishwar Bhuvan Road
TR Yo IS, T ’
.80 009 Navrangpura,
HEHATAIE -3 Ahmedabad ~ 380 009

. r )Tm..&;\gfi

Any Person aggrieved by this Order-In-Original may file an appeal in Form CA-1
within sixty days from the date of receipt of this order, under the provisions of
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Rules, 1982 before the Commissioner (Appeals) at the above mentioned address.
The form of appeal in Form No. CA.-1 shall be filed in duplicate and shall be
accompanied by an equal number of copies of the order appealed against (one of
which at least shall be a certified copy).

03. |3Mid W 5/- TUY B HIE HIY TG T BT INRT| ST i YR g
fIFTH, 1989 & T8d UeH fovar mar B, a1 Iy RyF gr1 I=nfta fsan =
Thdl g, SIaie 29 IUld & Iy Jou Mex ot ufd R 3ud ) 0,500 U9
Fad (F1 BIC BIY € g1 91881 S 7% =araraa Yoo SHiRfay, 1870 B
ST —1, UG 6 & aed uffa far man g

The -appeal should bear the Court Fee Stamp of Rs. §f- as provided under the |
Indian Stamp Act, 1989, modified as may be, by the State Legislation, whereas the !
copy of the order attached with this appeal should bear a Court Fee Stamp of Rs. |
0.50 (Fifty paisa only) as prescribed under Schedule — I, Ttem 6 of the Court Fees
Act, 1870.

04. | ardielia I9 & 91y Y WA AR /31 <8 BT e W SO FHR S
i1 g Siffam, L1962 B YR 128 & WEUFT BT WA A1 814 & $RUI
(Ut & @I fardT off Iaha ¢ |

Proof of payment of duty / fine / penalty should also be attached with the appeal

memo, failing to which appeal is liable for rejection for non-compliance of the
provisions of Section 128 of the Customs Act, 1962,

05. | 3l URd R ST U8 GATAd R B G Yo ordian) Fam ik 1982
e (ordieR) Ryee ufesar @ Tl o &1 QR urad g3 81 1982

While submitting the Appeal, the Customs (Appeals) Rules, 1982, and the’
CESTAT (Procedure) Rules, 1982, should be adhered to in all respects.

39 AW & QB gad (3Ule), AT Yeb, IAG Yodb 3R dal IR
0. | ST RATAIIRBROT & WHE HiTl 1 TS Yeeb & 7.5% b YA W I, S
| Q[eeb U1 Yo MR ST faare ® §, a1 gat faare & 8, a1 i oiel 9ot 8
Srpal faarg A B

An appeal, against this order shall lie before the Commissioner (Appeals), on
payment of 7.5% of the duty demanded, where duty or duty and penalty ar¢ in
dispute, or penalty are in dispute, or penalty, where penalty alone is in dispute.
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BRIEF FACTS OF THE CASE

M/s. Apollo Solar Power, B 5240, Opp. Sardar Patel School Kaliyabid,,
Bhavnagar-364002 (IEC No. 2416905953) (hereinafter referred to as “the Noticee” / |
“the importer”) havdimported “SEMI AUTOMATIC SOLAR PANEL
LAMINATOR MODEL RO-Bl, SOLAR CELL LASER DICING MACHINE
MODEL : GSC-50S, SOLAR MODULE TESTER MODEL NO.: GTM-B, SOLAR
PANEL FRAMING MACHINE MODEL : RO-ZKJ” at Pipavav Port under EPCG
License No. 2430003823 dated 07.09.2016 having assessable value of Rs.
29,05,743.24/-, The importer filed Bill of Entry No. 8620514 dated 20.02.2017
under Zero duty EPCG Scheme claiming exemption under Notification No.
16/2015-Cus dated 01.04.2015 as per following details:

Duty
forgone/
Pebited at
the time of
clearance

Customs

Bill of Entry | Description of the Assessable duty saved
No. Imported goods Value (in Rs.) | as per EPCG

License

“SEMI
AUTOMATIC
SOLAR PANEL
LAMINATOR
MODEL RO-BI,
SOLAR CELL

8620514 LA;iigig%NG
20.(2;;62((1)17 MODEL : GSC-50S, 29,05,743.24/-| 9,05,000/- | 7,67,937/-
SOLAR MODULE
TESTER MODEL
NO.: GTM-B,
SOLAR PANEL
FRAMING

- MACHINE
MODEL : RO-ZKJ”

2. Notification 16/2015-Cus dated 01.04.2015 as amended, provides for
exemption from (i) the whole of the duty of customs leviable thereon under the F irst
Schedule to the Customs Tariff Act, 1975 (51 of 1975), and (i1} the whole of the
additional duty leviable thereon under section 3 of the said Customs Tariff Act,
when specifically claimed by the importer for import of Capital goods and spare
parts subject to conditions and obligations to export goods stipulated therein. The
levant portion of the said notification is produced herein below for reference:
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Notification No. 16/2015-Cus dated 01.04.2015

“G.S.R. 248 (E). — In exercise of the powers conferred by sub-section (1} of
section 25 of the Customs Act, 1962 (52 of 1962), the Central Government,
being satisfied that it is necessary in the public interest so to do, hereby
exempts goods specified in the Table 1 annexed hereto, from,-
(i) the whole of the duty of customs leviable thereon under the First Schedule to
the Customs Tariff Act, 1975 (51 of 1975), and
(i) the whole of the additional duty leviable thereon under section 3 of the said
Customs Tariff Act, when specifically claimed by the importer.
2. The exemption under this notification shall be subject to the following
conditions, namely:-
(1) that the goods imported are covered by a valid authorization
issued under the Export Promotion Capital Goods (EPCG) Scheme
in terms of Chapter 5 of the Foreign Trade Policy permitting import
of goods at zero customs duty;
(2} that the authorization is registered at the port of import specified
in the said authorization and the goods, which are specified in the
Table 1 annexed hereto, are imported within eighteen months from
the date of issue of the said authorization and the said authorization
is produced for debit by the proper officer of customs at the time of
clearance: | |

(5) that the importer executes a bond in such form and for such sum
and with such surety or security as may be specified by the Deputy
Commissioner of Customs or Assistant Commissioner of Customs
binding himself to_ comply with all the conditions of this notification

as well as to fulfill export obligation on Free on Board (FOB) basis

equivalent to six times the duty saved on the goods imported as may
be specified on the authorization, or for such higher sum as may be
fixed or endorsed by the Regional Authority in terms of Para 5.10 of
the Handbook of Procedures Vol I, issued under para 2.4 of the
Foreign Trade Policy, within a period of six years from the date of

issue of Authorization, in the following proportions, namely :-

AY Period from the date of Minimum Export

No. issue of the Obligation to be
Authorization Sulfilled

I Block of 1" to 4" Year 50%

2 Block of 5" to 6" Year Balance

Provided that in case the authorisation is issued to a CSP, the CSP
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guarantee shall be given by CSP or by anyone of the users or a
combination thereof, at the option of the CSP:

(6) ...

(7) that the importer, including a CSP, produces within 30 days from
the expiry of each block from the date of issue of authorisation or
within such extended period as the Deputy Commissioner of Customs
or Assistant Commissioner of Customs may allow, evidence to the
satisfaction of the Deputy Commissioner of Customs or Assistant
Commissioner of Customs showing the extent of export obligation
fulfilled, and where the export obligation of any particular block is
not fulfilled in terms of the condition (5), the importer shall within
three months from the expiry of the said block pay duties of customs
equal to an amount which bears the same proportion to the duties
leviable on the goods, but for the exemption contained herein, which
the unfulfilled portion of the export obligation bears to the total

export obligation, together with interest at the rate of fifteen per cent.
per annum from the date of clearance of the goods;.

3. The Notification No.16/2015-Cus dated 01.04.2015 provides that for availing
the exemption under the said notification, the importer is required to execute a bond
in such form and for such sum and with such surety or security as may be speciﬁed.
by the Deputy Commissioner of Customs or Assistant Commissioner of Customsg
binding himself to fulfill Export Obligation on FOB basis equivalent to six times the
duty saved on the goods imported as specified in the aforesaid EPCG Authorization,
or for such higher sum as may be fixed or endorsed by the licensing Authority or
Regional Authority, within a period of six years from the date of issuance of the
authorization i.e. complete 50% export obligation within first block of 15 to 4" Year
and remaining balance in second block of 5" to 6™ years. '

4. As per conditions of the Notification No. 16/2015-Cus dated 01.04.20185, the
importer executed Bond as reflected in EDI system with Sr. No. 2001178813 dated
20.02.2017 (RUD-03) of Rs. 19,80,000/- (Rupees Nineteen Lakhs Eighty Thousand
only) in respect of EPCG License No. 2430003823 dated 07.09.2016 at the time of
registration of the said License at the port of import i.e. INPAV1, thereby, the
importer had undertaken to fulfil the conditions of the Bond, the EPCG License and
the relevant Customs Notifications read with the relevant provisions of Customs Act,
1962 and Rules and Regulations made thereunder.

5. Further, as per Para 2.1 of Circular No. 17/2009-Cus. dated 25.05.2009, the
er submitted the bank guarantee dated 28.03.2016 @15% of the duty saved

e g™
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amount which is amounting to Rs. 1,35,750/- issued by the Bank of Baroda,
Bhavnagar Branch, Bhavnagar (RUD-4). The relevant portion of Circular No.
17/2009-Cus. dated 25.05.2009 is reproduced as follows:

“b

2.1. In view of the modifications proposed at pdm-Z above, the table in para-
3.1 of the circular No.58/2004-Cus shall be replaced with the following table
and the note.

Table

Carozory ok immoner _ Quanmmof
BG/cash
security

(a} All exporters who haveanexport turnover of Rs 5 crores of goods Ntl
exported physically or of services in current or preceding financial yeari
and having a good track record of three years of exports '

(b) Public Socr Undermkmg e N;l e

o S Expoﬂ o e e e N;] .

(d) Manufacturer exporters / Service Providers registered with Central éNil :s
Excise or the Service Tax authorities, as the case may be, who have '

been exporting during the previous two financial years and have :
minimum export of Rs. 1 crore or more during the preceding financial

{e) Man ufacturer exporter / Service Provlder regtstered w:th Centml Nil

Excise or the Service Tax authorities, who has paid central excise duty/
Service Tax of Rs.1 crore or more, as the case may be, during the §
precedmg Sfinancial year.

) (1) Man ufacturer exp()rters who are not covered under (a), 1 5%
(b),(c),(d) & (e) above.
(2} Units in Agri Export Zones (AEZs),
(3) Established Service Providers who have free foreign
Exchange earnings of Rs.50 lakhs or more during the
preceding financial year and have a clean track

record. _
'(g) service provzders in the part handlmgsectorwhoareappomted ..... 25 %
as Custodians by the jurisdictional Customs / Central Excise '
authorities
(h) O O 1059

5.1 . The aforesaid EPCG License No. 2430003823 dated 07.09.2016 was issued to

d 20.02.2017 and the bank guarantee were executed. The importer was
4o fulfill the entire Export Obligation within a period of 6 years from the
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date of issuance of the said EPCG Authorization as per condition laid down in the
Notification No.16/2015-Cus dated 01.04.2015 and EPCG License itself. The
importer was also required to submit the installation certificate within 06 months
from the date of import and to produce proof of fulfillment of export obligatidn
within the periods as prescribed in the said notification. Since, the EPCG
Authorization was issued to the importer on 07.09.2016, as per condition of the said
Notification, they were required to fulfill the export obligation by 07.09.2022 and
submit the Export Obligation Discharge Certificate issued by the DGFT Authority to
the department. The importer was required to fulfill the Export Obligation on FOB
basts, equivalent to 6 times the duty saved on the goods imported as specified in the
license within the specitied time limit.

6. Vide letter F. No. GEN/EPC/MISC/24/2024 dated 07.03.2024 & remindg
letters dated 21.03.2024 & 28.03.2024, the Assistant Commissioner, C.H. Pipava
asked the importer asked the importer M/s. Apollo Solar Power, Bhavnagar t
produce the Export Obligation Discharge Certificate (EODC) or status of th
communication made with concerned DGFT with regard to issuance of EQOD(.
However, no reply was received from the importer.

o O < 5

7. It appeared that the importer failed to fulfill the export obligation as specified
in the License and did not comply with the mandatory conditions of the Customs
Notification 16/2015-Cus dated 01.04.2015, EPCG Authorization and conditions of
the bond dated 20.02.2017.

7.1  The importer had imported the “SEMI AUTOMATIC SOLAR PANEL
LAMINATOR MODEL RO-B1, SOLAR CELL LASER DICING MACHINE
MODEL : GSC-50S, SOILAR MODULE TESTER MODEL NO.: GTM-B, SOLAR
PANEL FRAMING MACHINE MODEL : RO-ZKJ” without payment of duties of
Customs 1n terms of Notification No. 16/2015-Cus dated 01.04.2015 subject tp
fulfillment of conditions namely:-
(3) that the importer executes a bond in such form and for such sum
and with such surefy or security as may be specified by the Deputy
Commissioner of Customs or Assistant Commissioner of Customs
binding himself to comply with all the conditions of this notification
as well as to fulfill export obligation on Free on Board (FOB) basis
equivalent to six times the duty saved on the goods imported as may
be specified on the authorization, or for such higher sum as may be
fixed or endorsed by the Regional Authority in terms of Para 5.10 of
the Handbook of Procedures Vol I issued under para 2.4 of the
Foreign Trade Policy, within a period of six years from the date of
issue of Authorization, in the following proportions, namely :-

Sr. Period from the date of Minimum Export |
issue of the Obligation to be

' Authorization Sfulfilled |
5 - y |
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I | Block of I' 10 4" Year 50%

2 | Block of 5 to 6" Year Balance

7.2 It appeared that the importer failed to submit documents evidencing
fulfillment of Export Obligation against the duty saved at the time of clearance of
the imported capital goods even after time limit to fulfill export obligation was over.

- 8. Section 143 of the Customs Act, 1962 provides for allowing import on

execution of bonds in certain cases. Section 143 of the Customs Act, 1962 reads as

under:
“Section 143: Power to allow import or export on execution of bonds in
certain cases: - (1) Where this act or any other law requires anything to be
done before a person can import or export any goods or clear any goods from
the control of the officers of customs and the 1] Assistant Commissioner of
Customs or Deputy Commissioner of Customs] is satisfied that having regard
to the circumstances of the case, such thing cannot be done before such
import such import , export or clearance without detriment to that person, the
2[Assistant Commissioner of Customs or Deputy Commissioner of Customs]
may, notwithstanding anything contained in this Act, or such other law, grant
leave for such import, export or clearance on the person executing a bond in
such amount, with such surety or security and subject to conditions as the
[Assistant  Commissioner of Customs or Deputy Commissioner of
Customs Japproves, for the doing of that thing within such time after the
import, export or clearance as may be specified in the bond.

(2)  if the thing is done within the time specified in the bond, the Assistant
Commissioner of Customs or Deputy Commissioner of Customs shall cancel
the bond as discharged in full and shall, on demand, deliver it, so cancelled,
to the person who has executed or who is entitled to receive it; and in such a
case that person shall not be liable to any penalty provided in this Act or, as
the case may be, in such other law for the contravention of the provisions
thereof relating to the doing of that thing.

(3) If the thing is not done within the time specified in the bond, the
Assistant Commissioner of Customs or Deputy Commissioner of Customs
shall, without prejudice to any other action that may be taken under this Act
or any other law for time being in force, be entitled to proceed upon the bond
in accordance with law.”

8.1  The capital goods i.e. “SEMI AUTOMATIC SOLAR PANEL LAMINATOR
MODEL RO-B1, SOLAR CFLI. LASER DICING MACHINE MODEL : GSC-508,
SOLAR M@ﬁULh TEQTER MODEL NO.: G FM B, SOLAR PANEL FRAMING
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of Notification No. 16/2015-Cus dated 01.04.2015 by the importer wherein the
importer bound themselves to discharge required export obligation within a specified
period in certain manner. The importer executed Bond dated 20.02.2017 along with
the bank guarantee and the same is registered in EDI with Sr No. 2001178813 dated
20.02.2017 (RUD-03) of Rs. 19,80,000/- (Rupees Nineteen Lakhs Eighty Thousand

only).

9, As per Sr. No. (7) of the Notification No. 16/2015-Cus dated 01.04.2015,
supra, the importer was required to produce within 30 days from the expiry of each
block from the date of issue of authorization or within such extended periad,
evidence to the extent of export obligation fulfilled by them, and where the export
obligation of any particular block was not fulfilled , the importer is required to pay
duties of Customs equal to an amount which bears the same proportion to the duties
leviable on the goods, but for the exemption contained herein, which the unfulfilled
portion of the export obligation bears to the total export obligation, together with
interest at the rate of 15% per annum from the date of clearance of the goods.

9.1 - The importer did not submit documents to the Assistant Commissioner/
Deputy Commissioner, Customs House, Pipavav evidencing fulfillment of Expqrt
obligation and thereby, failed to disclose the fact of non-fuifillment of Expart
Obligation to the department with intention to evade the payment of customs duty.

9.2 It therefore appeared that the importer failed to fulfil the condition laid down
under Notification No. 16/2015-Cus dated 01.04.2015 as they failed to fulfill export
obligation against import of capital goods i.e. “SEMI AUTOMATIC SOLAR
PANEL LAMINATOR MODEL RO-Bl, SOLAR CELL LASER DICING
MACHINE MODEL : GSC-508, SOLAR MODULE TESTER MODEL NO.:
GTM-B, SOLAR PANEL FRAMING MACHINE MODEL : RO-ZKJ” under Zero
rated EPCG Authorization 2430003823 dated 07.09.2016 inasmuch as they neither
produced documents evidencing exports nor produced EODC issued by DGFT,
Rajkot or any extension granted by DGFT, Rajkot.

9.3 The importer failed to fulfill the conditions of the Bond executed and failed to
pay the duty along with interest at their own. It therefore appeared that the
exemption of duty of Rs 7,67,937/- in respect of the said imported goods was
wrongly -availed by the importer in violation of the conditions of Notification No.
16/2015-Cus dated 01.04.2015. Hence, the importer appeared to be not eligible for
the exemption and liable to pay the customs duty amounting to Rs. 7,67,937/- saved
at the time of importation along with interest in terms of Notification No. 16/2015-
Cus dated 01.04.2015 and the same appeared recoverable by enforcing the bond and
bank guarantee executed by the importer read with provisions of Section 143 of
Customs Act, 1962.

10.  Section 111(0) provides confiscation of imported goods for non-observance of
conditions specified for exemption from duty. Section 11 (o) reads as under:-
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SECTION 111. Confiscation of improperly imported goods, etc. — The
Jollowing goods brought from a place outside India shall be liable to
confiscation : —

“lo} any goods exempted, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any other
law for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was sanctioned
by the proper officer;” .

The import of capital goods i.e. “SEMI AUTOMATIC SOLAR PANEL
LAMINATOR MODEL RO-B1, SOLAR CELL LASER DICING MACHINE
MODEL : GSC-508, SOLAR MODULE TESTER MODEL NO.: GTM-B, SOLAR
PANEL FRAMING MACHINE MODEL : RO-ZKJ” imported by the importer are
exempted subject to condition of export obligation and executing Bond. The
importer availed the exemption however failed to fulfil export obligation and in that
case payment of customs duty along with interest as bound by themselves by
executing bond. Hence, conditions stipulated under Notification No. 16/2015-Cus
dated 01.04.2015 read with conditions attached to EPCG License 2430003823 dated
07.09.2016 issued by the DGFT under Foreign Trade Policy/ Foreign Trade
Development Act, 1992 is not observed by the importer attracting the provisions of
Section 111(0) of the Customs Act, 1962, Therefore, the goods imported by the
importer appeared liable to confiscation under Section 111(0) of Customs Act, 1962.

11. It further appeared that all the aforesaid acts of omission and commission on
the part of the Noticee have rendered the subject imported goods totally valued at Rs
29.05,743.24/- liable to confiscation under Section 111(0) of the Customs Act, 1962
and the Noticee appeared to have rendered themselves liable to penalty under
Section 112 and Section 117 of the Customs Act, 1962.

12.  Accordingly, a Show Cause Notoce No. ADC-10/2025-26 dated 21.08.2025
was issued to the importer asking them, as to why:

(i) the benefit of Zero rated duty of EPCG Scheme under Notification No.
16/2015-Cus dated 01.04.2015 availed on import of “SEMI AUTOMATIC
SOLAR PANEL LAMINATOR MODEL RO-Bi, SOLAR CELL LASER
DICING MACHINE MODEL : GSC-50S, SOLAR MODULE TESTER
MODEL NQO.: GTM-B, SOLAR PANEL FRAMING MACHINE MODEL :
RO-ZKJ” vide Bill of Entry No. 8620514 dated 20.02.2017 should not be
denied;

ii Customs duty amounting to Rs 7,67,937/- (Rupees Seven Lakhs Sixty-
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01.04.2015 as amended, read with conditions of the Bond Executed alorig
with the bank guarantee furnished by them and by enforcing the terms of the
Bond under Section 143 of the Customs Act, 1962;

(ii1) Interest at the applicable rate should not be recovered from them on the
Customs duty as mentioned at (ii) above in terms of Customs Notificatidn
No. 16/2015-Cus dated 01.04.2015 as amended read with conditions of Borld
executed along with the bank guarantee by enforcing the terms of the Bond
under Section 143 of Customs Act, 1962.

(iv) the imported capital goods i.e. “SEMI AUTOMATIC SOLAR PANEL
LAMINATOR MODEL RO-Bi, SOLAR CELL LASER DICING
MACHINE MODEL : GSC-50S, SOLAR MODULE TESTER MODEL
NO.: GTM-B, SOLAR PANEL FRAMING MACHINE MODEL : RO-ZK]”
valued at Rs 29,05,743.24/- should not be confiscated under Section lll(d)
of Customs Act, 1962 read with Customs Notification No. 16/2015-Cus
dated 01.04.2015 as amended read with conditions of Bond executed along
with the bank guarantee, in terms of Section 143 of the Customs Act, 1962.

(v) Penalty should not be imposed on the Importer under Section 112(a) of
the Customs Act, 1962 for the acts of omission & commission mentioned
above.

(vi) Penalty should not be imposed on the Importer under Section 117 of tHe
Customs Act, 1962 for the acts of omission & commission mentioned above,

DEFENCE REPLY & PERSONAL HEARING:

13. The Noticee did not file any written reply to the Show Cause Notice. Personal
hearing opportunities were granted to them on multiple occasions i.e. on 15.01.202 \
27.01.2026, 11.02.2026 and 24.02.2026. However, the Noticee neither appeared fqr
personal hearing nor submitted defense reply in the matter. Therefore, I proceed t
decide the case ex-parte on merit on the basis of available records.

DISCUSSION AND FINDINGS:

4. T have carefully gone through the Show Cause Notice, the documents
available on record, the relevant statutory provisions, and the conditions stipulated
under Notification No. 16/2015-Cus dated 01.04.2015. Since the Noticee has neither
filed any written reply nor appeared for personal hearing despite repeated
opportunities, the matter is decided ex-parte on merit on the basis of availabls

L3

records and evidences.

15. 1 find that the Zero Duty EPCG Scheme permits import of capital goods at nil
rate of customs duty subject to strict fulfillment of export obligation. The exemption

ampr
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under Notification No. 16/2015-Cus dated 01.04.2015 is conditional and the
essential conditions of the Notification relevant to the present case are:

(i)  The importer must hold a valid EPCG Authorization.

(i) The importer must execute a bond binding itself to fulfill export obligation
equivalent to six times the duty saved.

(iii) The export obligation must be fulfilled within six years from the date of
issue of authorization.

(iv)  50% of export obligation must be completed in the first block (ist to 4th
year) and the balance in the second block (5th to 6th year).

(v) The importer must submit documentary evidence of export obligation
fulfillment within 30 days from expiry of each block.

(vi) In case of failure, proportionate customs duty along with interest @15%
per annum from the date of clearance becomes payable.

Thus, the exemption is clearly conditional upon fulfillment of post-
importation conditions and non-fulfiliment of the same results in automatic
withdrawal of the benefit.

16. In the instant case, the Noticee imported capital goods valued at Rs
29,05,743.24/- vide Bill of Entry No. 8620514 dated 20.02.2017 and availed
exemption of Customs duty amounting to Rs 7,67,937/- under the Zero Duty EPCG
Scheme. The EPCG Authorization was issued on 07.09.2016 and was valid up to
07.09.2022. Therefore, the entire export obligation was required to be fulfilled on or
before 07.09.2022. The importer executed Bond No. 2001178813 dated 20.02.2017
for Rs. 19,80,000/- under Section 143 of the Customs Act, 1962 and furnished Bank
Guarantee of Rs. 1,35,750/-.

17.  From the records available in case file, I find that the importer has neither
submitted Export Obligation Discharge Certificate (EODC) issued by DGFT nor
produced documentary proot-of exports. There is also nothing on record showing
extension granted by the DGFT to the importer for fulfilling export obligation.

18. The Department issued letters seeking submission of EODC which were
returned undelivered. The importer has not responded at any stage though the burden
to establish fulfillment of export obligation lies squarely upon the importer who has
availed conditional exemption. However, in the present case:

(1)  No evidence of exports has been submitted.

(it}  No EODC has been produced.

(iii)  No communication from DGFT granting extension is available.
(iv) The importer has not contested the allegations.

19. In view of above, I hold that the importer has failed to fulfill the export
obligation prescribed under the EPCG Authorization and Notification No. 16/2015-
Cus clated 01.04.2015 and consequently, the entire cluty foregone amountmg to Rs
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20. T further observe that Section 143(1) of the Customs Act, 1962 permit
provisional clearance upon execution of bond to secure compliance of post-impo

conditions. Section 143(3) clearly provides that if the condition is not fulfille

within the specified time, the proper officer shall be entitled to proceed upon the
bond in accordance with law. The importer voluntarily executed the bond
undertaking to fulfill the export obligation and to pay duty with interest in case of
defauit. Therefore, enforcement of the bond is legally justified and warranted.

21.  With regard to confiscation under Section 111(0) of the Customs Act, 196
which provides that goods exempted from duty subject to any condition become
liable to confiscation if such condition is not observed, I find that the exemptio

granted to the imported capital goods was conditional upon fulfillment of expo

obligation. Since the importer has failed to observe the essential condition of export
obligation, 1 hold that the goods are rendered liable to confiscation under Section
111(0) of the Customs Act, 1962 and accordingly, I confiscate the capital goods
“SEMI AUTOMATIC SOLAR PANEL LAMINATOR MODEL RO-B1, SOLAR
CELL LASER DICING MACHINE MODEL : GSC-50S, SOLAR MODULE
TESTER MODEL NO.: GTM-B, SOLAR PANEL FRAMING MACHINE MODEL,
: RO-ZKJ” imported under Zero rated duty of EPCG Scheme relying upon the
following decisions:

NCS SUGARS LTD. Versus COMMISSIONER OF CUSTOMS,
VISAKHAPATNAM [2011 (265) E.L.T. 136 (Tri. - Bang.)]

“4.3 The assessee has argued that the failure to fulfill the export obligatior
occurred for the reason that sugar being a conirolled commodity under the
Essential Commodities Act, 1955, releases of all sugar by them were regulated
by the orders issued by the Central Government under the above Act and Sugar
(Control) Order 1966. We find that the impugned quantity of sugar was
exported by Emmsons following the release order issued under the Essential
Commodities Act, 1955. Therefore we reject the plea that the appellant was not
able carry out the impugned export and discharge its obligation under th
advance license owing to the control exercised by the Central Governmen
under the Essential Commodities Act. In any case, the assessee cannot clai
benefit of an exemption unless the conditions prescribed therefor are
satisfied. It is also significant that the DGFT has not acknowledged th
export as in discharge of export obligation till date though more than fou
years have elapsed after export by the appellant. We find that the raw sugar
relatable to the sugar exported under Shipping Bill 1053189 dated 16-6-06
had been rendered liable for confiscation under Section 111(o) of thé
Customs Act, 1962 and that the order of confiscation and fine is i
accordance with law. Penalty imposed on the importer under Section 112(a
is also sustainable in view of the confiscation ordered. .
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SQUARE D TEXTILES EXPORTS LTD. Versus COMMISSIONER OF
CUSTOMS, TRICHY 2003 (160) E.L.T. 246 (Tri. - Chennai)}

“8. Now coming to the question as to whether confiscation of the goods and
imposition of redemption and penalty is proper and legal, we are of the
considered opinion that in the present case, it is an admitted fact that there is
clear violation of para 38 of the Import & Export Policy for the year 1992-97
dealing with Zero duty licence as well as Customs Notification No. 111/95
dated 5-6-95 inasmuch as appellants have only imported textile machinery
worth Rs 3,38,40,845/- (Three crores, thirty eight lakhs, forty thousand, eight
hundred forty five) through the Tuticorin port as against the Zero duty licence
of the threshold value of Rs. 20 crores. (Rupees Twenty crores). They have
thus not fulfilled the condition of the licence and of the Nofification within
the validity period and even after the validity period of the licence was over.
In this case, the EPCG licence produced by the party at the time of
clearance of the goods was for 0% duty and the goods had already been
released at Nil rate of duty. They have cited the ratio of the judgment in the
case of Suncity Syntentics Ltd. v. CC, reported in 2001 (132) EL.T. 654 in
support of their plea for setting aside the interest. We observe that the ratio
therein is not applicable to the present case, inasmuch as the facts and
circumstances are different. That was a case dealing with fulfilment of Export
Obligation in terms of Notification No. 110/95, whereas in this case, the
appellants have not fulfilled the Import obligation cast upon them under
Notification No. 111/95 (supra). It was later on that they applied jfor
conversion of the zero duty licence into 15% duty licence. Appellants have
also cited the judgment of the Hon’ble High Court of Delhi in the case of CL
Jain Woollen Mills v. UOI reported in 1995 (79) E.L.T. 197 (Del.) in support
of their plea. This decision is also not applicable to the facts of the present
case, inasmuch as this judgment is on the issue of jurisdiction of the Tribunal.
Appellants have also cited the order passed by the Commissioner in the case
of M/s. Ambal Processors v. Dy. Commissioner of Customs, vide Order-in-
Appeal No. C. Cus. No. 601/2001, dated 26-9-2001 wherein the
Commissioner (Appeals) has passed an order for reconsidering the request of
the party for reassessment, in view of the amendment permitted by the DGFT,
if otherwise in order. This order also is not applicable to the present case,
inasmuch as the issue dealt with in the present relates to violation of import
condition envisaged under Notification No. 111/95 (supra). We, therefore,
hold that the confiscation of the goods and imposition of redemption fine is
legal and proper. However, in view of the peculiar facts and circumstances of
this case, we are inclined to think that some leniency is called for in the matter
of imposition of fine and penalty and accordingly we hold that interests of
Jjustice would be met if the redemption fine is reduced to Rs.
SRR, 000/ (Rupees Ten lakhs) and the penalty is reduced to Rs. 2,00,000/-
5 Two lakhs) and we order accordingly.”
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22, With regard to penalty under Section 112(a) of the Customs Act, 1962, I find
that the language of Section 112(a) of Customs Act, 1962 is very much clear that
penalty is imposable on any person who, in relation to any goods, does or omits t
do any act which act or omission would render such goods liable to confiscatio
under Section 111, or abets the doing or omission of such an act. Thus, once th
goods are liable to confiscation, imposition of penalty under Section 112(a) becom S
justified merely for doing an act or omitting to do act which renders the goods liable
for confiscation. It is settled position of law that for imposing penalty under Sectiol
112 (a) of the Customs Act, 1962, it is sufficient to prove that a default in complyin
with the statute has occurred rendering the impugned goods liable to confiscatio
under Section 111 of the Customs Act, 1962. In the instant case, by availin
exemption and subsequently failing to fulfill the mandatory conditions, the importer
has rendered the imported goods liable for confiscation and consequently, rendered
itself liable to penalty under Section 112(a) of the Customs Act, 1962.

23.  As far as penalty under Section 117 of the Customs Act, 1962 is concerned, |I
find that it provides for imposition of penalty on any person who contravenes any
provision of the said Act or abets any such contravention or who fails to comply
with any provision of this Act with which it was his duty to comply, where no
express penalty is elsewhere provided for such contravention or failure, to be liable
to a penalty not exceeding four lakhs rupees. Thus, it can be imposed on any perso

for contravention of any provision of the Act or abetting any such contravention gr
failing to comply with any provision of the Act with which it was his duty to compl

for which no express penalty is provided. Hence, it is clear that provisions of penalt

under Section 117 of the Customs Act, 1962 is residual in nature and can be
relegated only in the absence of specific penalty. Once penal action under Sectioh
112(a) of the Customs Act, 1962 is held, I find that penal action proposed unddr
Section 117 of the Customs Act, 1962 is not sustainable as it applies for the
contravention or failure which is not expressed elsewhere.

24.  In view of the foregoing discussion and findings, I pass the following order: |

< ORDER::

(i)  The benefit of Zero rated duty of EPCG Scheme under Notification Ng.
16/2015-Cus dated 01.04.2015 availed on import of “SEMI AUTOMATIC
SOLAR PANEL LAMINATOR MODEL RO-B1, SOLAR CELL LASER
DICING MACHINE MODEL : GSC-50S, SOLAR MODULE TESTE
MODEL NO.: GTM-B, SOLAR PANEL FRAMING MACHINE MODE
: RO-ZKJ” under Notification No. 16/2015-Cus dated 01.04.2015 availe
by M/s. Apollo Solar Power, B 5240, Opp Sardar Patel School Kaliyabi L,
Bhavnagar-364002 under Bill of Entry No. 8620514 dated 20.02.2017 is
hereby denied. : _

(i) I confirm the demand of Customs duty amounting to Rs 7,67,937

(Rupees Seven Lakhs Sixty-Seven Thousand Nine Hundred thirty-Seven

only), being the duty foregone at the time of import under Zero rated
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EPCG License, and order recovery of the same from them by enforcement
of the bond executed under Section 143 of the Act.

(ii1) I order recovery of applicable interest from the importer on the Customs
duty as confirmed at (ii) above in terms of Customs Notification No.
16/2015-Cus dated 01.04.2015, as amended.

(iv) I order to confiscate the imported capital goods i.e. “SEMI AUTOMATIC
SOLAR PANEL LAMINATOR MODEL RO-B1, SOLAR CELL LASER
DICING MACHINE MODEL : GSC-50S, SOLAR MODULE TESTER
MODEL NO.: GTM-B, SOLAR PANEL FRAMING MACHINE MODEL
: RO-ZKJ” valued at Rs 29,05,743.24/- under Section 111(0) of the
Customs Act, 1962 and give an option to the Importer to redeem the said
confiscated goods on payment of redemption fine of Rs.2,00,000/- (Rupees
Two Lakhs only) under Section 125 of the Customs Act, 1962.

(v) I impose a penalty of Rs.50,000/- (Rupees One Lakh only) on the importer
under Section 112(a) of the Customs Act, 1962,

(vi) 1 drop penalty proposed upon the importer under Section 117 of the
Customs Act, 1962,

(vi1) The Bank Guarantee furnished shall be appropriated towards recovery of
confirmed dues.

The Show Cause Notice No. ADC-10/2025-26 dated 21.08.2025 is hereby
disposed of accordingly.

25.  This order is issued without prejudice to any other action which may be
contemplated against the Importer or any other person in terms of any of the
provisions of the Customs Act, 1962 and/or any other law for the time being in
force.

(N. Srujan Kumar)
Additional Commissioner

DIN - 2026037 1 MMO0O00000A022 Date: 05.03.2026
BY Speed Post A.D

To,

M/s. Apollo Solar Power,

B 5240, Opp Sardar Patel School Kaliyabid,
Bhavnagar-364002.

Copy to:-

1. The Commissioner, -Customs (Preventive), Jamnagar [Kind Attention: the
Superintendent (Review-HQ), Customs (Preventive), Jamnagar]

Aysistant Commissioner of Custom House, Pipavav for information and
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