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$/49-98 & 99/CUS/IMN/2023-24

@ | RS FILE NO. 75/49-98 & 99/CUS/JMN/2023-24
B sdtaeRE @ ORDER-IN- | a |
APPEAL NO. (dHrgesh 3fftfam, JMN-CUSTM-000-APP-007 & 008-25-26
1962 HIYRT 128FH AT )(UNDER
| SECTION 128A OF THE CUSTOMS
| ACT, 1962) :
=1 UTfideral PASSED BY Shri Amit Gupta |
‘Commissioner of Customs (Appeals),
Ahmedabad
| i DATE 27.05.2025

ARISING OUT OF ORDLR IN-
ORIGINAL NO.

| 07-08/ADC/2023-24 dated 31.08.2023

R ISR e diraicd

ORDER- IN-APPEAL ISSUED ON:

27.05.2025

[ APPELLANT:

Sidleiendil &1 A1 d Yyl
NAME "AND ADDRESS GF TIIE |

1. M/s United Futuristic Trade Imf)ex H
Ltd., Plot No. 32,33,42 & 43, Office Ng. |
Mundrg, |

105, Ratna Kala Complex,
Kachchli, Gujarat — 370421.°

M/s Samundra Marine Services H.

Ltd., 21%, 1st  floor,

Complex, Fourway Road, Near Pipavay

Port main gate, Pipavav.

7 wfa 3w afe & Proft Suai & forg gua & &) ot @ Rime =1 g o) e man .

This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as arhended), in respect of the {ullnwfng categorid
| of cases, any person aggrieved by this order can prefer a Revi
' Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenug) |
Parliament Street, New Delhi within 3 months from the date of communication of the order.
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| | any goods loaded in a conveyance lor importation into India, but which are not unloaded at thely pla T :
(b) |destination in India or so much of the quantity of such goods as has net seen unloaded at any sugh - :
| destination if goods unloaded at such destination are short of the quantity required to be unloaded at that | o #°
f .

destination.
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[ The revision application should be in such form and shall be verified in such manner as may be speciligd | -

in the relevant rules and should be accompanied by :
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(ak | 4 copies of this order, bearing Court Fe&g_,;lmp of palse flftyég]y in one Zt;py as pr&sulbed und |-\‘
| Ha.heclu]t. 1 item 6 of the (49t Fee Act, 1870. |
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(d) | The duplicate copy of the T.R.6 challan cwduncmg payment of Rs.200/- (Rupees two Hurfdred ogly*}
Rs.1,000/- (Rupees one thousand only) as the case may be, under the “de of other receipts, fees, finps
forfeitures and Miscellaneous Items being the fee prescribed in the C uamm Act, 1962 rds amended) .
filing a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is o
lakh rupees or less, fees as Rs.200/- and if it is more than one Jakh rupees, the fee is Rs.1000/-.
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. o _I in lt'-pul of cases other than these mentioned under item 2 above, any pe-son aggrieved hy this order ‘_
| can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form CA-3 befure the ('uslurrn _— ;
Excise and Service Tax Appellate Tribunal at the following address: | T
|| . :
T i W%&TH JATG S{;—réai g da1 BN ‘Customs, Excise & Service Tax Appellate Tribunal, 3
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1

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the
case to which the appeal relates is five lakh rupees or less, one thousand rupees; ‘ |
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|| (b) | wherethe amoﬁ?ﬁ?)fduty and interest demanded and ;ié_r-}ally levied by dl_ny officer of
! case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, fiv

Cusmn;s in _Lhr_
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! .case to which the appeal relates is more than fifty lakh rupees-ten thousand rupees
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'ORDER IN APPEAL ‘

M/s. United Futuristic Trade Impex Pvt. Ltd., Plot No. 32, 33, 42 & 43,
Office No.105, Ratna Kala Complex, Mundra, Kachchh, Gujarat-370421 (H£C-
0314042539) (hereinafter referred to as “the appellant”) aad M/s ,Samundré

Marine Services P. Ltd., QJ; 1st floor, Rajmandir-Co‘-‘n;pleic, Fourway Road, Near

Pipavév Port main gate, Pipavav ( hereinafter referred to as “the Shipping Agent”) e
have filed the present appeals in terms of Section 12;3' of the Customs Act, 1962 | ?
against Order-in-Original No. ()7--08/Addit.ioﬁal Commissiorer/2023-24, dated ;E
31.08.2023 (hereinafter referred to as “the impugned order”) passed by thei_ f’: : __
Additional Comhlissioncr, Customs(Preventive), Jamnagar (hereinafter referred ! ':d:
to as “the adjudicating authority”). _ 1 -t
2. Fact of the case, in brief, are that the appellant and M /s. Oleo Energy (0 ed
Pvt. Ltd., Plot No.83, Ground Floor, Rishabh Arcade, Sector No.8, Gand.hidharr;.; :" :
~ Kachchh, Gujarat-370201 (IEC- AADCO4560F) had filed Bills of Entry at Pipavav ::.":f”
Port, as detailed below for clearance of total 5277.614 MTs of Bitumen Grade VG| .&2 é
40 it Bulk, purchased from M/s. Petro Star FZE, UAE. - :f )

: Sr. i B/E No. Name of Quantitjr Invoice Value Assessable
' No. ; and Date | the | (MTs) ' (Rs.) _ Value (Rs.)

I Importer
1 6640324 | United | 3500.00 | 12,29,43,644/- |12,29,90,378

dated : Futuristic

11.12.2021 {
Trade B
| Impex Pvt. |
| Ltd.
5 16640362 | United | 500.00 | 1,75,63,387/- | 1,75,70Q,063/-
| dated Futuristic - ' - g
11.12.2021 DS
Trade
Impex Pvt.

- Lid]. e | - @ e
| | . I = . = — - et -
'3 | 6p40363 | Oleo . | 500.00 1,75,63,387 \I 1,76,1 3348 Lines e

dated » ) ' ' i
11.12.2021 | Eoersy ()] =
Pvt. Ltd. _ ﬁ_ &
4 6640365 | Oleo | 777.614 |2,73,15,047/- |2,73,92,814/- -
dated 3 2
11.12.2021 | Cner® (0] =5
Pvt. Ltd. | ; e 3
" Total | 5277.614  18,53,85,465/- 18,55,66,630/- o

v
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© | 2.1. On the basis of intelligence received, the Vessel MT. YLW (IMO 9360398)

W ‘
4 was boarded by the officers of Preventive Section, HQ, Jamnagar and SIIB,
A Pipavav on 31.01.2022 at GPPL, Pipavav. During the course of investigation, it

P

% Sl was found thatete cargo covered under Bills of<.ading Ne. YLW/211209 -0 hngassme

YLW211209-82, YLW/211209-03, YLW,/211209-04, all dated 09.12.2021 were
issued at Sohar, Oman in favour of M/s, United Futuristic Trade Impex Pvt. Ltd,

and were declared to be of Iraq origin loaded at port of Sohar, Omman. However,

the investigation fl;zrther revealed that the master of the Vessel had discharged |
|
| 5277.614 MTs of Bitumen VG 40 by manipulating the country of origin i.e. Iraq |

instead of Iran.

455 122 Statement of Shri Abhinav Gupta, Master of the Vessel MT YLW (IMO
__“;_j._’ ' N0.9360398) was recorded on 31.01.2022 under Section 108 of the Customs Act,
: ol E 1962 by the Customs (Prev.), Jamnagar wherein, he interalia stated that they
gi i hdd loaded the cargo i.e. 5277.614 MTs of Bitumen Grgdc VG 40 from Sha"m'd
:f:_ | Rgjaie Port, Irari. Further, the following documents were retrieved from the
1 :-{""'Ir'mxl(‘ of the Ca;ﬁlin, Sh?i A.?-Pi.inav Gup-tzi, the master of the vessel MT. YLW.
¥ i. Port Clearance Cestificate "Marine Arf;mirs No. RAJA140003536" dated
-. 26.1 1.202-1. issued. to MT.YLW by Ports & Maritime General Directorate of
- w i } . Hormé)zgan Province, Islamic Republic of lran. |
f“f ..-.'=mn Cledfcc Cegificate "Marine Affairs No. RAJA140003695" dated |
hh:_ ' 07.12.2021 issued to MT YLW by Ports & Maritime General Directorate of l

Hormozgan Province, Islamic Republic of [ran. '|
Port Clearance (,cmﬁcatc "Marine Affairs No. RAJA140003989" dated !
27.12.2021 1bsucd to MT YLW by Ports & Maritime General Directorate of r
Hormozgan Province, Islamic Republic of Iran.

Port Clearance Certificate "Marine Affairs No. RAJA140004315" dated
15.01,2022 issucd*® MT YLW by Ports & Maritimec G®¥ral Dircctorate of |

———r
Hormozgan Province, Islamic Republic of Iran.

v. Naxtex Message slip showing date of Shooting 18 till 22 December 2021
———
« at Bandar Abbas.

vi. A copy of chat messages in the whatsapp of the Captain's mobile, wherein

‘he chatted with Jyoti.on 11.01.2022 and discussing about arrival of the |'

vessel in Bandar Abbas. i
|

vii,  Key Meeting Report (Cargo operation for Tanker) dated 14.01.2022 issued |

at Bandar Abbas, Iran retrieved from whatsapp chat in Captain's mobile

; |
with Chief officer Vikas Bugaliya. |
,_, i'viii. A copy of list of last 10 Ports of Call submitted by the captain during ‘
2 | boarding of the vessel. ,
I_; M I ' !
¥ | L~
- iy Page 5 of 26 ' | |
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2.3 On being asked about the above Port Clearance Certificates, he inter-alia ::* g
Tl

admitted that he did not declare the Shahid Rajaie Port, Irar in the pott of call | —“sass

i |

list. In respect of PC mentioned at (i) above, he admitted thet they have earlicr

"

pigidie
Lu-!aﬁ.u PR |

o

loaded a cargo i.e. Bitumen from Iranian port which was discharged at the |

Pipavav port on 12.12.2021 and it was actually of Iran Origin. However, the

origin of the said cargo was declared as IRAQ by the importer and the captain of

=

the Vessel. Further, in respect of PC mentioned at (iv) above, the captain of the
vessel in his statement dated 31.01. 2022 admitted that they have loadgd_a_gﬂ,r_go

i.e. Bitumen from Iran port on 15.01.2022, which was dlschafged at the Karwar
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the following documents were also found at the said vessel:

i, Bill of lading No.KAZSH /01YW22/ 13-A, issued on 13.01.2022 at Khor . TT"‘“ t :
Zubair, Iraq. | | :‘:5
ii. Cargo Manifest dated 13.01.2022 at Khor Al Zubair, Ireq. | .
iii. Exit Permit dated 13,01.2022 issued by Basrah Residency, Department of '_ e : :
Residency affairs, General Directorate of nationality, Ministry of Interi-or,F : E'
Republic of Irag. ' 8 i 458
iv. Basrah Rort clearance No. 000122 dated 13.01.2022. | =
Ll oo
2.4 In respect of the above documents, the captaiz.n of the vessel stated that} 2= §
the said documents pertaining to Iraq are false and fabricated'and further stated| . ..;.,i
R

that the said documents were made t() mislead the Customs authorities

rcgardmg origin of the goods i.c. Bltumc n. That, he’ ?Iad beer instructed by th(‘l

Captain Madhvendra of M/s. Safe Seas Marine Sf:mccs to not to divulge thf" .
above details on paper and not to disclose Iranian pc)rt before the Custo S Py
authority in Incha That the said details regarding Iranian port were nev
disclosed on paper as advised by Captain Madhvendra of M/s. Safe Seas Marine
Services and as an employee, he had to follow their inétruotions Fﬁrther that*
the Port Clearance at Basrah were arranged by the Captain Madhvendra of M/s

Safe Seas Marine Services, and the Bills of Lading were’ also prepared by them

As per instructions, he had signed the Bills of Lading prepared by them. Hc:'
further stated that the said vessel was lying at the Shahid Rajaie Port, Iran from

11.01.2022 to 15.01.2022 for loading of Bitumen.

2.5 The facts 'stated by the captain of the vessel in hl*, stqtement dated; '
31.01.2022, were also confirmed by the Chief officer of the vessel, Shri Vikas
Bugalia in his statement dated 01.02.2022 and by the representative of the.

captain of the vessel, Shri Vinaykumar Shrivastava, in his statement da;c'dl'
08.02.2022. ' e \l 2

26 A statement of Ms. Shabana Sheikh Nasir, Director of M/s. United'
Futuristic Trade Impex Pvt. Ltd. was recorded on 11.02.2022 before thcf
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Superintendent (Prev.), Jamnagar wherein she inter-alia ‘'stated that they have
: lmp()rt(‘d 5277.614 MTs of Bitumen Grade VG40 at Pipavav Port and the whole
cargo. was cleared vide Bills of Entry - No. 6640324, 6640362, 6640363 and
6640365, all dated 11.12.2021. The said Cargo was purchased from the supplier
M/s. Petro Star FZE, UAE on CFR basis and it was verbally finalised that the

cargo to be supplied will be of origin of a non- sanctioned country and however,
| ™% me was nowhere mentioned in the¥®rchase contract. FOPthen, they do not
|

l' know how to verify the genuineness of the origin of the cargo. Further, she

,. | submitted Certificate of Origin wherein the port of loading was mentioned as
i 4'1 Sohar, Oman. However, on being shown the statement dated 31.01 .2222 of Shri
Abhinav Gupta, captain of the vessel MT. YLW, wherein he inter-alia admitted
|mht:_cargo was loaded from Iranian Port, she agreed to the same and admitted
l_h::-l.ihcrt’ is :c.ii;repam(:y in the port of lwtlir;g mentioned in the Counlry of
Origin certificate. Furthez:, the statement dated 31 .01.2022 of the captain of the
7_\!{-:3301 and thc various PortClearance issued by Republic of Iran, retrieved from
‘thc mobile phonc of the captam were shown wherein she qtcnt:’d that as regards

‘the country of origin of the said ¢ argo 18’ concerned, they rely upon the Country

|'of Origin certificate provided by the supplier and that they do not know about

the actual origin of the cargo.

3.7 A search was conducted at the premises of M/s. United Futuristic Trade
@ |Impcx Pvt. Ltd., 105, Ratna Kala Complex, Opp. Subham Petrol Pump, Shivam
o | Park, Adani Road, Mundra, Kutch under Panchnama dated 02.02.2022 and at

. othcr premises of M/s. United Futuristic Trade Impex Pyt Lid., 429, 4th Floor,

ambers, Tdrdco Main Road, Mumbai under Panchnama dated

2.8 The vessel MT YLW valted at Rs. 28,23,75,000/- as per Marine Hull &
-'Mﬁchinery/War Risks Insurance Policy was placed under seizure vide Seizure

. |Memo dated 01.02.2022 ynder the provision of Scction 110(1) of the Customs

.@,::ﬂ‘:" Act, 1962 under the reasonable belief that vessel MT YLW had been used as a
h‘ﬂﬂ{)
eow |means of transportation for the mis-declared cargo and the same is liable to
ey confiscation under Section 115 of the Customs Act, 1962.
,» % |2.9 The Additional Commissioner, Customs(P), Jamnagar approved request

for provisional release of vessel subject to execution of Bond for the full value of

If.hc seized yesscl i.c. RS. 28,23,75,000/- and upon submitting the Bank

aimoeR of levies, fine and penalty that may be imposed under the Customs Act,

1962. Accordingly, the said vessel was p?ovisionall_v released on 17.02.2022.,

Page 7 of 26 2ot
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if(‘nmmnfee or Sec¥rity DYosit of an amount of Rs. 9.,75,{).(),000/— to cover the |
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2.10. The investigation'in the matter culminated into issuaace of Show Cause
Notice No. KDC-]4/202?¥23 dated 29.03.2023 issued “‘BY the *Mditional |

» - - . : | % ox .
Commissioner, Customs (Preventive), Jamnagar wherein the appe"an! was| .

called upon to show cause to the as to why: : .

i. the "Bitumen VG 40" of quantity 4000.000 MTs valued at Rs.l

14,05,60,441 /- (Rupees: Fourteen Crores Five Lakhs Six Thousand FOB:r !
Hundred Forty-One Only) should not be held liable for confiscation unde: i
Section 111 (m) of the Customs Act, 1962. ‘ I
1962 should not be'l’

imposed. I

|

ii. Penalty under Section 112(a) of the Customs Act,

2.11 Further, M/s. Atlantic Global Shipping Pvt. Ltd., Agent of Vessel MT. \'.l&

on behalf of the Master of Vessel was called upon to show cause to the Additional

Commissinncr,‘()ustoms (Preventive), Jamnagar as to why:

i. the Vessel "MT YLW [TMO‘J'%(JO’%QS} valued at Rs. 28,23,75 OOOthuld_
I

not be confiscmted tinder Q,Pr‘tmn 115 (2) of the Customrs Act, 1962 as the
same has been used as conveyance in carrying the mis- declared goods.

ii. Penalty under Section 112 (b) and Section 114 AA of the Customs Act,

1962 should not be imposed.

5277.614 MTs of Bitumen at Pipavav Port, dec‘larmg the Port of Loading ﬁ{_

Shri Abhinav Gupta, recorded on 31.01.2022 under Scction 108 of the ersoms
Act, 1962, the vessel had visited Shahid Rajaie Port in Ir'ah and loaded 5277.6}4;
MTs of Bitumen Grade VG z.-m from there and no ltm(%lg/tliwt harge took ploveemat]
Sphar Port in IRAQ. These facts were also culmmatcd into issuance of Show!

Cause Notice No.. Nor[‘)(, 03/2023-24 dated 05.06.2023 lb::-u.l_d by lel

Additional Commissioner, Customs (Preventive), Jamnagar whgrem M/s.

Samundra Services Pvt. Ltd., Agent of the Vessel MT. YLW, on behalf of the

Master of the Vessel was also called upon to show cause, as to why:

. The vessel "MT YLW" (IMO9360398) valued at Rs. 28,23,75,000/- should
not be confiscated under Section 115 (2) of the Customs Act, 1962 as the

same has been used as conveyance in carrymgthe mis-declared goods.

Sohar, Oman, IRAQ. However, as per the Statement of the Master of the Vvssr}i%’ :

g
'\qu i
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ii. Penalty under Section 112(b) and Section 114AA of the Customs Act, 1962 s

should not be imposed.
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3, The Adjudicating aﬁhor‘ity after having gone through the facts of the case

b

$/49-98 & 99/CUS/IMN/2023-24

passecd the impugned ordgr as under:

S8

iii.

iv.

A
.

confiscated the Vessél "MT YLW (IMO9360398)" valued at Rs.
28,23,75,000/- seized under the seizure Mcmo dated 01.02.2022 under
the provisions of Section 115 (2) of the Customs, 1962 and imposed fine
of Rs. 50,OO,IOOO/~ in lieu of confiscation under Section 125 (2) *of the
Customs Act. 1962 in addition to any other charges payable.

Irﬁposed penalty ()FT&. 20,()00/—- upon M/g. Samudra mj;zrinc Services Pvt.
Ltd., the vessel agent, o'rT behalf of the Master of the Vesscl under Section
112(b)(ii) of the Customs Act, 1963. | ' f
[mposed penalty of Rs. 20,00,000/- upon M/s. Samudra Marine Services
Pvt. Ltd., thc-vcsscl agent, on behalf of the Master of the Vessel under
‘Section 114.AA of the Customs Act, 1962. ‘

Held the "Bitumen VG 40" of quantity 4000.000 MTs valued at Rs.
14,05,60,441/- imported by M/s. United Futuristic Trade Impex Pvt. Ltd.
liable for confiscation under the provisions of Secction 111(m) of the
Customs, 1962. .Howevcr, refrained from imposing redemption fine under
Section 125(2) of the Customs Act, 1962 due to non-availability of goods.
Imposed penalty of Rs. 1,0(),000/— upon M/s. United Futuristic Trade
Impex Pvt. Ltd., under Scction | 1 2(a)(il) of the Customs Act, 1962.

Being aggricved with theeimpugned order the Appellant and the Shipping
TAcenthage filed the present appeals and mainly conjgnded that:

Contention of the Appellant:

The Ld. Additional Commissioner has erred in issuing the order in original
dated 31.08.2023, without considering the facts and appreciating the
nission made, provisions of la®rcte. on the issuc.

The adjudicating authority erred in holding them liable for mis-declaring
the country of origin in the bills of entry No. 6640324 and 6640362 both
date_d 11.12.2021 and they were neither concerned nor aware of any
manipulation done by the Master of the Vessel in the Log Sheet of last ten
pors of gall.r -
They neither availed#nor claimed any concessional rate of Custom duty in
respect of Bitumen discharged from the Vessel MT YLW and that the
C&signmcnt was purchased on bonafide belief about the correctness of
the import documents received from the scller. I

No inbrirninating documents were seized in the course of se;arch operation

carried out in their office premises.

Nothing has emerged in the course of investigation that they had made

any mis-declaration or any mis-statement with intgntion to evade payment

Page 9 of 26




e They may not be affixed with any vicarious liability about any false or
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of duty and that the import documents received were considered to be trué‘l
and correct with no reasons to doubt about the same.
e The Bitumen was already discharged in to theshore tanks and the same|
. ] s —
was detained by Custonis under detention memo dated 07.02.2822 and
that the goods-detained were released firtally vide letter F. No. VII/26-
10/SIB/Misc.- Corr./20-21 dajed 23.03,2022 with a0 bond and bank|
guarantee and this established that there-wa.sgn omission or commission

L

on their part which i‘.(iLlld render the ggods liage_for (.:::.nﬁlsac-ation.

incorrect declaration of the impugned goods in the import documents and

may not be held liable for imposition of any penalty.

e No concessional rate of Custom duty was availed by them on the basis of|

3.2

« The zi(_ijudicarihg authority erred in holding them as an agent of the vesse]

country of origin of the goods and therefore being a Revenue neutral case|
; {
any technicality involved in the origin of goods may not attract any penalty

under Customs Act,

Further, the shipping agent contended that: : r

- _ e e o

il |

MT YLW merely for the reason that they had filed IGM for the said vessel '

i
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1962 upon them. . &
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with Customs. That, by way of filing IGM they did not pcrésc“s an authorir;;/ 3

to act for and on ‘behalf of vessel and the owned co: npanv M/s.. Rnd\?ﬁ
f.
Shipping INC Panama. That, in the instant casc the said wsscl.,_,MT YL\M

valued at Rs. 28,23,75,000.00 after its seizure on 01 0) 2022 on accoun‘t{ 5

of transportation of mis-declared cargo was handed over to its agent M/s.|

Atlantic Global Shipping P. Ltd. which is mentioned at Fara 11 of the order
= S 10

in original with directions not to move or sail from Pivapav anchorage

|

without prior permission from the competent authority i

e On an application filed by M/s. Atlantic Global Shipping P. Ltd. &j

the wvessel, on of the

provisional release. of mlon'

Commissioner . of Customs, the Deputy Commissioner of Customs at]

approval-

Pivapav provisionally released the vessel on execution of bond of full valucf

O RSl 2wl VUL and bgpk guarantee of Rs. 2,75,00,000.00 to cover,

amount of levies, fine .and ecnalt}' that CO}_:lld be ir.’lpc-}.scd under the

Customs Act, 1962 upon them.

e They did not act as an agent for purpose of taking possession, makin

request for provisional release, executing bond for Rs. 28,23,75,000.00

and furmshmg of the bank guarantee of Rs. 2,75,00,000.00 and for takmg

provisional release from Pipavav Customs which is a fact on record at para,
|

| of the impugned order. In view of the fact they did riot act as an agenq

of the vessel MT YLW or its owner M/s. B A Shipping Line, Panama for f

purpose of release of the vessel from Pipavav Customs and that there wa

Page 10 of 26
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By no power of attorney from the vessel or its owner with them by which it
Ve . 0 could be construed that they had the authority to get provisional release
:".: of the Vessel on execution of bond and bank guarantee and to take
’ L - -
e e DOSSEsSiON Of H"I{‘.V("RS("I from Pipavav Custom authorities on its
e . ) - |
| === nrovisioffal release. r
: -

L]
e The impugned order at Para 30 failed to mention the name of the agent
upon whom a rcdcm;it_ion fine of Rs. 50,00,000.00 was imposed under the
provisions of Sectiont 125 (2) of the Customs Act, 1962 and whereas it is

also menLicﬂéd that the fine of Rs. 50,00,000.00 so imposed shall be

recovered from the bank guarantee of Rs. 2,75,00,000.00 without
mentioning the authority to recover/adjust the same under the provisions

of Customs Act, 1962 and whereas M/s. Atlantic Global Shipping P. Ltd.

who were mentioned as agent of Vessel MT YLW for purpose of confiscation
and penalty under Section 115(2) and 112 (b) & Section 114 AA
rc:spc'-?ct'ivc:ly, the name of the company M/s. Atlantic Global Shipping P.
l_,td. is not mentioned in the impugned order and it could be inferred that
the imposition of redemption fine is relaling w Atlantic Glebalsehippiiy
m;an_y and them. !

Their registration with Customs as ‘an agent of the vessel is for faciligating
filing of IGM for and nmha]fni' vessel and that the IGM is filed as per the
documents received from the Vessel MT YLW and that they are not '
concerned with the last L.crl port of call of the vessel or any information

relating to the sailing of the impugned vesscl in its voyage from the port of

origin and as such they had no power of attorney from the Vessel to act as

an agent for purposes other than filing of IGM. That there is no smuggling |
of goods involved in the instant case, no allegations of transportation of
any prohibited or restricted goods in the vessel MT YLW, no direct or

indirect impact on the reveriue even if it is presumed that the imported

_ goods wete of Iranian origin and that there is free trade between India and
.. ,""—'Rept..lblic of Iran and whercas nothing haslcmc:rgcd in investigations that
| ——uponc OMPthe vﬁcl"’f‘bmpany was benefited by any manipulations T

the log sheet ol last ten por?s of call and as such even if presuming that

there was a deliberate manipulation in the log sheet but in the absence of

any beneficiary of sueh manipulation the same is redundant, meaning less |
and does not attract penal provisions under the Customs Act, 1962 when |r
the manipulations were caused beyond Indian customs boundaries and *l
the provisions of Customs Act, 1962 do not apply. ]
e In the course of investigations made by Pipavav Customs it has not i
« emerged at any point of time that they had any information or mens rea :

about any manipulations in the Log Sheets of last ten ports of call by the

|

l
R — master of the Vessel at Iran, Iraq or at U.A.E. and whereas it could only be
g2 iz l : Page 11 of 26 : ‘ —]X"fa
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. " ——
known on receipt of the show cause notice and that they had acted

bonafidely with clear intentions in the matter of filing IGM for the Vessel!
which took berth at Pipavav port. That, they and the owner of the Ves-scli
MT YLW namely B A Shipping Line Panama are two separate legal entitigsg
and that for any legal purposes such as receiving of show cause noti{:;',:
execution of bond and bank guarantee, taking provisional release of the
vessel there is required to be an agreement or a specific power of attorney

to perform a particular function and in the absence of any such l€gal

s -

document, they cannot be considered as an agent of the Vessel éompany. g

The matter of maintaining the L'og Sheet is purely in the domain of the

Vessel and its authorities and that it appears from the documents on
rbgord that the saidemanipultions in Leg Sheets ncewmrred outside the|

bouindary of India and it is strange that they were made a noticee fQmm

same with no act of omission and commission fcr any violation of
provisions of Customs Act, 1962 andewhcrcas there was no attempt oni'
their part to file incorrect IGM deliberately with intention to menti(m:
incorrect origin of goods in the IGM, ' ' o
They had no mens rea about any manipulations in the Log Sheet by lhe:
Master of the Vessel and as-such they did not do any act of omission or

commission rendering the goods liable for corfiscation and thefetore The

imposition of penalty under Scction 112(b)(ii) was not warranted and|.

henee it merits to be set aside.
They are not the agent of the Vessel and whereas the agent of (B Vessell
is recognized in the impugned order as M/s. Atlantic Global Shippigg |

Lid. as per para 11 read with para 17 of the impugned order and as sucA

the imposition of penalty under Section 114 AA of the Customs Act, 108}

is misplaced and void.

Nothing has emerged in the course of investigations that they knowi}q‘g‘l

=, ) )
or intentionally used false or incorrect information or any materzaﬁ?{"jﬂ#

particulars in transactions of business and whereas IGM is filed based
upon the documents received from the vessel and there has been no
malafide intention to use false or incorrect material by them, as such 1;he_
penalty imposed under Scction 114 AA of the Customs Act, 1962 as anj
agent of the vessel is totally misplaced.
It is worth mentioning that the Custom ofﬁc‘crs's;aized the vessel which{:
was empty and that tiu:rc was no mis declaration of goods as Bitumen was

discharged from thewessel and there is no allegation of mis declaration of

classification of the goods. That, there was no smuggling of any goods in
the said vessel as Customs did not allege any smuggling of goods in the|

- . [ ' 2 . 1 f
said vessel so also there is no such confirmation in the.order in original

appealed against that there was any smuggling of goods. That, the Master
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@sm= of the Vessel Mr. Abhinav Gupta in his stalement had accepled aboul
manipulation in the log sheet of the country of origin of the goods and not
that any goods other than Bitumen was discharged from the vessel
lendestmc?y"to construed that smuggling of goods took place from the
ve_ssel to attract provisions of Section 115(2) of Customs Act, 1962. Thus,

in the instant case there was no violation of provision of Section 115(2) of

| the-Customs Act, 1962.

|
4. Personal hearing in the matter of the Appcllant and the Shipping agent

lwas held on 23.04.2025 which was attended by Shri Sarvesh Mathur, Advocate
on behalf of the Appellant and the Shipping agent. During the personal hearing
he reiterated his written submissions and an additional submission was also

submitted in respect of the Shipping agent during the personal hearing.

0. | have carefully considered the submissions IHddC by the Appellant and

|the Shlppmg, agent along with relevant case laws, rcllcd upon documents,

ladditional submission and .the impugned order. The main issues to be

B b e "
delemined in thogrescnidease arc:

i.  Whether the "Bltumen VG 40" of quantity 4()0{) 000 MTs valued at Rs.

14,05,60,441/- imported by the Appc‘]lanr is liable for confiscation under
the provisions of Section 111(m) of the Customs Act, 1962 in facts and
circumstances of the present case or otherwise

Whether the appellant is liable for penalty under Section 112 (a)(ii) of the
Cust'oms.Act,' 1962 in facts and circumstances of the present case or
otherwise.

Whether the Vessel "MT YLW (IMO9360398)" valued at Rs. 28,23,75,000/-
scized under the scizure Memo dated 01.02.2022 is liable l'o.r confiscation
under the p;'ovisions of Section 1 15(2) of the Custorns, 1962 in facts and :
Cir(:umstahc‘::'s of the present case or otherwise.

Whnthf-‘lr redemption fine of-‘Rs. 50,00,000/- imposed under Section 125

(2) of the Customs ﬁcl, 1962 in licu of conliscatlion of the vessel undetr

section 115(2) of the Customs Act, 1962 in facts and circumstances of the

present case is correct or otherwise.

v.  Whether Penalty imposed upon the shipping agent on behalf of the Master
of the Vessel under Section 112 (b)(i1) of the Customs Act, 1962 in facts

, and circumstances @f the present case is correct or otherwise.
vi.  Whether Penalty imposed upon the shipping agent on behalf of the Master
|*n)f_ti1c Vessclunder Section 114AA of the Customs Act, 180210 facts and

circumstances of the present casc is correct or otherwise.
e '

6. It i observed th’at_ the matter revolves around the importation of 5277.614

L

| , IMTs of Bitumen Grade VG 40 in bulk,” purchased by M'Mtcd Futuristic

Page 13 of 26




. Madhvendra of M/s. Safe Seas Marine Services.
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Trade Impex Pyt Lid. and M/s. Olé"o"[‘ncry () Pvt, Ltd. from M/s. Petro Star
FZE, UAE. 'Ih(* cargo was declared to bv of Iraq origin, and the Bills of Bntry werd
filed at Pipavav Port on 11.12.2021 for clearance of the said cargo. However,

.

2 ; 5 |
based gathered, thee olficers Irom ‘the Mreventive “Section,

Jamnagar and SIIB, Pipavav Port boarded the vessePMT YL'W on 31.01.2Q22. It

on mtelhgence

was found that the cargo was not from Iraq as declared bat was loaded from
Shahid Rajaie Port, Iran. The master of the Vessel Shri Abhinav Gupta, in his
statement, admitted that the bitumen was indeed loaded from Iran and not from!

Irag. The captain further revealed that documents declaring “he cargo’s origin as)

Iraq were falsified to mislead customs authorities in India. The captain confessed|

that the incorrect documentation was done under the inst-uctions of Captain
Further investigation into the

vessel and the captain's mobile phone revealed a series of documents, including

port clearance certificates from Iran, messages detailing the vessel’s activities 1y

Iran, and records of the vessel's truc port of call. These documents contradicted

the declared origin of Iraq in e shipping and inmpor™aperwork, 11'1(11»&@1‘;11
P

the port of loading/origin of the goods had been mis-declared. .

6.1
vessel’s chief officer, who corroborated the captain's statement regarding th(’l‘-
mis-declaration of port of loading. Further, Ms. Shabana Sheikh Nasir,"-"Directhi
of M/s. United Futuristic Trade Impex Pvt. Ltd., édmitted thet they relied on t
Country of Origin certificates provided by the supplier and were unaware of
actual origin of the cargo. Searches at the premises of M/s. United Fulurigy

Trade Impex Pvt. Ltd. yielded no incriminating documents, bt the then vessels

agent, M/s. Samudra Marine Services Pvt. Ltd., was found to have syibmitied

b
|

Statements were recorded from key individuals involved, including the °
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incorrect declarations in the Imﬁ%’r-t General Mani%l (I'M} aboult the port of -

loading. As a result of the mis declaration of jeloyns of lo&;émg, thee=Custem
authorities seized the vessel MT YLW, valued at Rs. 28.23 crore, under Scctio 'i
110 of tHETCustoms Act. The vessel was d(.ta::cd at I’lpavm Port wit 4
instructions not to leave without the Customs' written approval. The, provision !
release of the vessel was later granted after a bank guarantec was submitted byf

the vessel's agent, M/s. /\llantic Global Shipping Pvt. Ltd., as per the conditions

* outlined by the Customs authorities. Following a thorough investigation, a Sho»\{

Cause Notice was issued to the involved parties, including the appellant and the
: 2 :

Shipping agent regarding the mis-declared cargo and its origin. The said Showl

Cause Notice was adjudicated by the adjudicating authority vide the impugvram

-

order dated 31.08.2023. | | 7

6.2

Customs Act,
e —————
Pape 14 of 26

Now as regards to confiscation of the goods under section 111(m) of the

1962, it is observed that the adjudicating authcrity at Para 27.2 of
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: thesnpugned arder recorded that the noticee while presenting a Bill of Entry
_:.,w_; has to make and subscribe to a declaration as to the truth of the contents of
i o |s.uch Bills of E.‘,nt:ry and shall, in support of such declaration produce to the
':_: “ "proper officer the invoice if any and any such other documents relating to the
?: :importcd goods as may be prescribed as provided under Section 46 of the

o o At

) {Custorﬁs Act, 1962. The adjudicating authority further stated that’ the noticee
. has to examine thcl veracity of the contents to be declared in thé Bills of Entry
and therefore, carinot take excuse as they have acted on the .basis’of'documcnts
gupplicéi by the su{ppli’cr@to follow something,' “{}gsh is required by law in
mr manner, not followed would illegal inasmuch as one has to proceed
Jenly in the manner prescribed under law. Further, the adjudicating authority
placed reliance upon the decision of larger-Bench of CESTAT in the case of CCE

Vs. Avis Electronics Pvi. Lid. reported at 2000{1 17) B.L T 571 (Tri-LB).

l6.3 { concur with the view of the adjudicating authority in respect of Section

146 of the Customs Act, 1962, which stipulate that when presenting a Bill of

W;, :'.F.;Intry, the noticee is required to make and subscribe to a declaration affirming

| 'the accuracy of the contents of the Bill of Entry. In support of this declaration,

h‘_ﬁ 'the noticee must present to the appropriate officer the invoice, @f any, and any
:;;j |other prescribed documggts relating to the imported goods, as outlined in
:?* SeMBn. 46 of the Customs Act, 1962. I[owcvc‘r, the issu®™That ariscs is the
4 documentation upon which the importer gencrally bascs and subscribes to such

< declaration, as mandated by Section 46(4) of the Customs Act, 1962. In my

eopsidered view, the .dctﬁration is typically made based.on. the documents
..I::;e by the supplier con‘ccrning the irrlporl(rri goods, which the imp(;rt(‘r
Aics upon to affirm the accuracy of the Bill of Entry. Furthermore, the importer
submits relevant supporting documents related to the imported goods, as

supplied by the supplier, to the proper officer.

. 6.4 In the case at hand, the Appellant has filed the Bills of Entry based on
- |t:lﬂcuments provided by the supplier. Further, there is no evidence to establish

i : . .
|any collusion between the supplicr and the appellant concerning the

Fr
W
-
i
<
- ﬂi. i
[ >
L

) manipulation of the port of loading or the country of origin with respect to the

=

imported goods. Moreover, the invcstigatioﬁ does not indicate that the appellant
lias dowated from the prepersprocedurc or filed the Bill of Entry in a manneci
|contrary . to- the requi_re%.ents of Section 46 01"' the 'Customs Act, 1962.
Acgordingly, the findings of the adjudicating authority in this matter are not

justiﬁable. It is also observed that the decision of the Larger Bench of the

. CESTAT in CCE vs. Avis Electronics Pvt. Ltd‘:, reported in 2000 (117) E.L.T. 571
%ﬂz (Tri-LB), which was relied upon by the adjudicating authority, is not applicable
; ;i. ‘to the facts and circumstances of this case. The decision in the said case pertains
5 | o ' Page 15 of 26
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to procedural violations, whereas the isslue in the present case is confined to a
discrepancy in the port of loading and/or country of origin as stated in the Bill
of Entry. ' ‘
6.5 Further in para 27.3 of the impugned order in context to the Appe]hm |
contention that there was no duty implication in the present case and as such
merely for the reasons that the emplayee of the vessel had incorrectly nagiataiacd |
their voyage mirm?ﬁnn and therefore, they i‘arlne(; be lx*l(l"?&&iptM'ﬂn

proposing confiscation o “the 1mp0rt(‘d goods and for imposition gf penalty under

the provisions of the Customs Act, 1962, the adjudicating authorlty held that it

is vicarious responsibility of the importer to ensure that the compliance ofj - < o
Customs law and procedure are done to the hilt. If the importer is left out without| ;:::
.any con‘aequc'm‘eq it would breed this sort of outright case o mis-declaration of ‘;_ 3

the country of origin, and it would embolden the similarly placed importer’s t'or|

A—
e
e
(‘omm1ttmg such acts of omission and commission, which is not at all acceptable. ‘ -
T e
-

_l R

6.6  In this regard, upon perusal of the statements-of the Agppellant, the mast.m’ .;..;;..‘
o ———
. »8se B Lt il

of the Vessel, the chief officer of the Vessel, and Ms. Shabana Sheikh Nggipl =

Director of M/s United Futuristic Trade Impex Pvt. ‘Ltd., it is ‘clear from d plain}- -

reading of these statements that the Appellant had o know‘lgdgg of the (:hanggt'

in the port of loading by the master of the Vessel. The investigatiopmedocseaot|
L] ™

present any evidence to suggesl that the Appellant played any role in the allogsdi —
: " e A
act of falsifying documents related to.the port of loading or the country of ori{?’m'.i -

In the absence of any evidence indicating the Appellant's involvement /af"f‘f’

any omission or commission in this regard.

. o
6.7 TFurther at para 27.4 of the impugned order the adjudicating authnm:
pointed out that the Appellant has not lodged any legal battle with the exporter|
for sending the cafgo which is altogether from different country of origin, apd
therefore on this count also the importer cannot cast away its responmn

the entire act of omission and commission on the ground that they were not
P

aware regarding the country of origin and its mis-declaration in the Bill of Entry.| “:' 2
6.8 In this regard, it is observed that omission @nd commission r‘annn‘dde _-, :.-
assumed or presumed solely on the basis that the appellant has not initiated L -:
any legal action against the supplier. It is essential to have concrete evidence tc:1 “ _
establish any wrongdoing on the part of the appellant, and the mere failure to o=

pursue legal action does not, in itself, imply any fault or misconduct. ’I‘hercfom,;
any conclusion regarding omission or commission must be supported by clear

and compelling evidence, which, in this case, has not been presented.

' \(/ ‘ Page 16 of 26
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6.9 Further at para 27.5 of the impugned order the adjudicating authority in
context to the ‘contention of the importer that there was no implication of
Lustoms duty held that. though there was no duty implication in the present
case, however, it is evident that the 1mp()rtm has rhis-declared the country of °
prigin of the infthorted goods and this act of omission and c.or;lmls&.lon on their .
'&1&'1 has rendered the said goods liable for confiscation under Section 111(m) of
the Customs Act, 1962 and thereby they have also rendered themselves liable

for penal action under Section 112(a)(ii) of the Customs Act, 1962

oo Sl 6.10 It is further observed that the findings of the adjudicating authority in
~%°0.  holding the goods liable for confiscation under Scction 111(m) of the Customs

‘&= Act, 1962, and consequently imposing penal action under Section 112(a)(ii) of

, &he Customs Act, 1962, given the facts and circumstances of this case is not
e ; " i i3 . .
~ewes  justified. In my cohsidered opinion, a country of origin certificate is crucial
B =
| L ™
pe o rlmarlly in cases where the importer claims a preferential rate of duty or when
R ¥ . = - 1
- there aré restrictions on the import of goods from a particular country. In the

present case, neither of these conditions is applicable to the imported goods.

Furthermore, it is an .undisputcd fact that no customs duty im};li'cations
» from any diserepancy in the country of origin or the port of loading, and
Acre were no prohibitions or restrictions on importing the goods from Iran. It
_has also been clearly established that the appellant pIaytﬁd no role in, ner had

any knowledge of, the actions taken by the master of the vessel. Further, it is an
iﬁhdjsputed fact that the country of origin certificate, which is typically issued by
]I.'hc relevant authority of the exporting country, does not involve the importer in
e :ndia.“(}ivcn this, the question arises that if the country of origin certificate is

ssued by the appropriate authority in the exporting country, how can it be

T NN

i

sserted that the master of the vessel forged the country of origin certificate,

o TR A
Sl RN

iﬁspecialg when no connivance between the appellant and the supplier has been

W

Vpp @it Sabars ra i B 0 2, of a9 O G & .
e &b e i S R

cstablished in the investigafion:

] 6.12 Therefore, in my considered view, it was th®port of loading that was
: _ -Tlmnipmated by the master of the vessel, not the country of origin, as these are

wo distinct comcepts. The port of loading refers to the location from which the

foods are loaded, while the country of origin pertains to the country where the
oods were produced or manufactured, which may differ from the port of loading.
From the case records, it is apparent that no investigation was conducted
x"cgarding the country of origin certificate issued by the relevant autharity of the /
n{:xportmg country. Morcover, it is important to consider why an importer would ”

Intentionally mis-declare the port of loading or the country of origin when there
are no customs duty 1mp11(_a110n5. nor any restrictions or prohibitions on the

gnods bemg imported. THe reason for such an omission or commission has not
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been provided by the adjudicating authority and was not adequately addressed —

3 . - w t
during the investigation.

6.13 In view of the above, it is clear that the declaration made by the appel]anl

regarding the port of loading and country of origin was solely based on t.‘hrl‘
|

documents received from the supplier. There is no evidence to suggest any

omission or commission on the part of the appellant in mis-declaring the port ol

loading or country of origin. Therefore, in light of the facts end circumstances o
the present case, it would be unjust to hold the impuged goods liable fof
confiscation under Section 111(m) and to impose a pemalty under Sectio
112(a)(ii) of ﬂ';t’-‘ Customs Act, 1962, Further, I rely upon the judgment nf?h
Hon'ble Customs, Excise, and Service Tax Ap.pc?llé-r.c Tribunal I[CESTAT)"
Mumbai, West Zonal Bench, in Final Orders Nos. A/85889-85891 /20 23mim!
A/85895/2023, dated 1.1%05.2023 wherein while dZéLing with a siumanc:
on factual matrix, the Hon'ble Tribunal has set aside the confiscation oi‘ good
and penalties imposed upon the dppellants in the said matter. The facts an |

circumstances of the present case bears a striking similarity to the abovc]':

mentioned case decided by the Hon'ble CESTAT, Mumbai, West Zonal Bench

The relevant portion of the said judgement is reproduced as under:

“8. The first issue that comes up relates to the place of origin. There
is no contention on the part of customs authorities that appellants had
insisted upon sourcing from Iran or that thef;‘had any commercia
engagements with suppliers in Iran that was sought to he obfuscated
by a paper trail through Dubai/Sharjah. &n the controry, the entire
proeggings have been carriedddirough on the Presumpiion that el '
is no engagement other thaw with the contracted supplieras. 1'hessole s
“evidence of goods not being of Taiwanese/ Omani origin, as contained
in the bills of lading, are the records of passage by MT Braveworth
from Fujairah to Sohar en route to India having been interrupted by
allegedly calling at Dayyer in Iran and of MT Chem Trader having |
called at Bander Imam Khamenei in Iran before-arrwval at Jebel Ali for
the next voyage to Mumbai. There is no evidence on record, elicited
through official channels, of the facts relating to the movement of the
vessels. The impugned orders have placed emphasis on the |
statements recorded from the master of the respective vesSels but, in
the absence of official confirmation from authorities at Oman/UAE
about the port clearance submitted for entry at Sphar/ Jebel Ali where,
acknowledgedly, the . two vessels departed for arrival in
Kandla/ Mumbai, it cannot be concluded that such evidence can be
relied upon to visit detriment upon importers who had ro cor-nmer’cici{
engagement with the vessels or her IRBLETS svswigus svvin _

13. We have delibmteiy no&ched upon any of the decisions cited
by both sides in support of their legal submissions. We have relied
entirely upon the factual matrix of the case, .in the recor-ds as well as
submissions, and the law as set out in Customs Act, 1962 to render ‘
the finding here. We did so, with deliberate intent, for demonstrating
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that it is obligatory on the part of adjudicating authority to evaluate
the proposals put forth in the show cause notice on the basis of
avatlable facts and _law and that any detriment, of. duty or
‘fine/ penalties, visited upon an importer without examination of the
role of the noticee on the circumstances leading to the conclusion of
having breached Customs Act, 1962 is not only inappropriate but
tantamount to executive overreach that rule of law abhors.

14. For the above reasons, we set aside the impugned orders-and

allow the appeals.”

fﬁ. 14. In view of the above findings and respectfully following the decision of the
e, Hon'ble Customs, Excise, and Service Tax Appcllate Tribunal (CESTAT),

1'

“%

v ad |

3*‘* [Mumbai, West Zonal Bench, in Final Orders Nos. A/85889-85891/2023 and
¥

A/85895/2023, .dated 11.05.2023, | hereby set aside confiscation of the
impugried goods under Section 111(m) and consequently the redemption fine
imposed under Section125(2) of the Customs Act, 1962 1n hieu of confiscation of

_ the goods.

p.15. As regards to imposition of penalty under Section 112(a)(ii) of the Customs
Act, 1962 on the appcllaht, I find that since the confiscation of the goods has

already been set aside, thereforc the penalty under Section 112(a)(ii) of the

B. Now as regards to the confiscation of the vessel under Section 115(2) of
@ a7 Customs Act, 1962 it is observed -that the adjudicating authority in para
_ 26.11 of the impugned order held that since the vessel has been used as means
of tran.sriort knowingly for the offending goeds, it is liable for confiscation under
S.cctiofl 115(2) of the Customs Act, 1962. [ have cur.{:fully perused the provision
: 7\‘ Section 115 (2) of the Customs Act, 1962 and the same is reproduced as under:
Section 115. Confiscation of conveyances. -

“(2)' Any conveyance or animal used as a means of transport in the

e smuggling of any goods or in the carriage of any smuggled goods shall
be liable to confiscation, unless the owner of the conueyanc.,‘e or animal
proves that it was so used without the knowledge or connivance of
the owner himself, his agent, if any, and the person in charge of the

conveyance or arumal.”

.

:_,H; From a plain reading of the abovementioned provision, it is evident that
‘ ':PT, Loctmn 115(2) of the Customs Act, 1962, stipulates that a conveyance can be
~:'*§Z confiscated under this -scction only when it is use;i as a means of transport for
m ___muggling goods or in the carriage of snuiggled goods. In the present case,
m “thg essential element—the smuggled nature of the goods or the smuggling of
:E'E ~ Boods—has not been established: Moreover, since the  confiscation of the

-2 ; . :
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impugned goods has already been set aside in the preceding paragraph, and in
Lhc_absence of gny findings from the adjudicating .a'ut}égrity regarding thé

smuggled nature of the goods, I am of Lhc considered opinion that th¢

Pl N .
confiscation of the vessel undcr Scc‘rlon 115(2) of the Customs Act, 1962, is not =
justifiable. Consequently, l_hc confiscation of the vessel is hereby set aside. _;_ *

| _—— _r

o

& . X

6.17 As regards to the imposition of penalty under Section 112(b)(ii) of thé . Y
3 Y
¥

Customs Act, 1962 on the Shipping agent on behalf of master of the Vessel, ﬁ

R .Jh---_"

2
find that, since the confiscation of goods has already been set aside in the para k. ;

supra, therefore the penalty imposed under Section 112(b)(ii) will not sustain "' 4
and the same is hereby set aside. b t f‘;;

7. Now as regards 'to imposition of penalty under Section 114AA of the
Customs Act, 1962 on the Shipping agent on behalf of the master of the Vessell

it is observed that the adjudicating authority gz its findings has clearl 2

established that thé master of the vessel has knowingly and intentignally ey
manipulated the port of loading and provided incorrect details in the IG . 5

. - . &t
through their shipping agent i.e. M/s Samundra. Marinc Services DPvt. Ltdl 3

-
Further, the contention of:the Shipping agent that they are not liable for, pc*naltjz B
-

on behalf of the master of the Vessel is misplaced and unsustainable. Thrs

argument does not hold merit to the extent that it seeks to absolve the Shlpplng
agent from liability. I find that Section 148(2) of the Customs Act, 1962 containg :
provisions that make thé"agent of the vessel liable for the fulfilment of penaltics e

the Customs Act, 1962 is reproduced as under:

Section 148. Liability of agent appointed by the person in
charge of a conveyance.

“(2) An agent appointed, by the person in cimrge of a CO"N‘(‘[}(IH(‘C‘ and
any person who represents htmsm‘f to any officer of customs as’ an I
agent of any such person in charge, and is accepted as such by that i s

|
|
|

officer, shall be liable for the fulfilment in respect of the matter in
question of all’ obligations imposed on such person in charge by or
under this Act or any law for the time bemg in force, and to pena!hes
and confiscations which may be incurred in respect of that matter.”

- A

Be il

&5 8.5 4

From the plain wordings of the aforementioned provisicn it is evident

.:i
'_;'7?

that agent of the Vessel is liable to penalties and confiscation incurred by

: ’

the person in charge of the Vesselin relation to any matter under Custems

i

Act, 1962. Therefore, the contention of the Shipping agent that penalfy

imposed upon them is misplaced is not tenable in this regard. Now, in %

¢
i

! : »
order to determine whether the penalty imposed under Section 114AA of

¢
a)

£
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the Customs Act, 1962, is legally valid, it is crucial to examine whether

the essential elements for imposing a penalty under this section are

I .
present in the facts and circumstances of the present case. Section 114AA

of the Customs Act, 1962 is reproduced as under:

i Section 114AA. Penalty for use of false and incorrect

T T
b oo
= s

| material. -
| ey @ person knowingly or intentionally makes, signs or uses, or
' causes to be made, su_iqned or used, any declaration, statement

or document which is false or incorrect in any material

et particular, in the transaction of any business for the purposes

B o5 __ﬁ of this Act, shall be liable to a penalty not exceeding five times
Ry 59 the value of goods.”
i S
o sl
S | ' |
:%_ 7.1 In my considered opinion, for imposition of penalty under Section 114AA
o Ay M, .
& ler: of the Customs Act, 1962, following clements should be present:
£ " i, Adeclaration, statement or document intentionally or knowingly signed by
' é . | any person.

B sy | ii. The said declaration, statement or document should be false or incorrect.
s | . .
sl liii.  The said declaration, statement or document should be used in

B, iR | transaction of anv business for the purpose of @Gusioms Act.
B s . Y

e £ e
If these elements-are hot established, the imposition of a pernalty under
T .

,‘Eggtion 114AA would not be legally justifiable in the present case.
o P2 : :
€N ,

A

_!in any business transaction for the purpose of the Customs Act, 1962. It is
further neted that there is no implication on customs duty in this case
conce'ming the declaration of the incorrect IGM, and there is no indication, at
"r. MHoint during the mvestigation, that Any undue bhenelil was availed by (he
appellant, the Shiffping agent, or the master of the Vessel from the filing of the
incorrect 1IGM., ‘Sincc the said IGM was not used in any transaction of business,
the necessary gjcmcnl for ii‘nposing a penalty under Scction 114AA is absent.
Moreover, it is crucial to understand the intent behind the enactment of Section
1 14Ai% in the Cuétoms Act, 1962. The provision aims to penalize those who

deliberately or knowingly provide false or incorrect documents with the intent to

‘Qvade customs duties or circumvent other provisions of the Act. In the absence
loots of a business transaction or any harm caused by the mis-declaration, the intent

|
4k | Page 21 of 26
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i

to impose a pcnaitv under T]".]S provision does not seem substantiated in tho
present case. The matter was very well explained by tae Hon’ble Memberl
(Technical) of CESTAT Mumbai in its judgement in the matier of Suresh Kumar
Aggarwal, Vs, Commissicser of Customs-1ll, Qrder No. ko933 kumminic

relevant text of the said order is reproduced as under:

“90.2 After detailed examination, the Standing Commitiee on Financemmms

had submitted its Twenty Seventh Report on the Taxation Laws:
S ———

(Amendment) 13ill, 2005 on 12.12.2005. In the sad report, the

Committee's observation on the newly inserted Sectzon 1 J4AA brings

out more clarity to the legislative intent and purport cf this Section.
The relevant paragraphs of the said 27th Report of the Standing
Committee on Finance is extracted and given below: -

Clause 24 (Insertion of new section 1 14AA)

62. Clause 24 of the Bill reads as follows:

After section 114A of the Customs Act, the following section
shall be inserted. namely: -
"114AA. Penalty for use of false and incorrect material. if a person
knowingly‘or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaration, statement or document which
is false or incorrect in any material particular, in the ‘ransaction of )
any business for the purposes of this Act, shall be liable to a pendl':y

not exceeding five times the value of goods.” , .

63. The information furnished by the Ministry states as fbl!ows

on the proposed provision: .
"Section 114 provides for penalty for improper exportation of goods.
However, there have been instances where expdrt was on paper only
and no goods had ever crossed the border. Such serious manipulators
could escape penal action even when no goods were actually
exported. The lacuna has an added dimensign _becc’u.zse of various
export incentive schemes. To provide for penalty in such cases of false
° and incorrect declaration of material particuldr's and for giving false,
statements, declarations, ete. ' for the purpese of transaction of

business under the Customs Act, it is proposed to provide expressly

L]

the power-to levy penalty up to 5 times the value of goods. A new

section 114 AA is proposed to be inserted after section I 14A."

64. It was inter-alia expressed before the Committee by the
representatives of trade that the proposed provisior.s were very
harsh, Which might lead to harassment of industries, by way of
summoning an importer to give a false statement’ etc. Questioned on

these concerns, the Ministry in their reply stated as unc'er:

| , Page 22 of 26
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"The enhanced penalty provision has been proposed considering the
serious frauds being committed as no goods are being exported but
papers are being created for availing the benefits under various export
promotion schemes. The apprehension that an importer can be
summoned under section 108 to give a statement that the.z declaration
of value made at the time of import was [alse ete., is misplaced
because person'lsl‘umr'?wned under Secnlion 108 are required to state
the truth upon any subject respecting which they are being examined
and to produce such documents and other things as may be required
in the inquiry. No person summoned under Section 1 08 can be coerced
into stating that which is not corroborated by the documentary and
other evidence in an offence case."

65. The Ministry also informed as under:

The new Section 114AA has been proposed consequent to the

detection of several cases of fraudulent exports where the exports
were shown only on paper and no_goods crossed the Indian border.
TI.'Le- enhanced peﬁalty provision has been proposed considering the
serious frauds being committed as no goods are being ‘Eicported, but

papers are being. created for availing the number of benefits under

wvarious export promotion schemes.”

66. The Comgnittee observe that owing to the increased
instances of wilful fraudulent usage of export promotion schemes, the
provision for levying of penalty upto five times the value of goods has

been proposed. The proposal appears to be in the right direction as

the offences involve criminal intent which cannot be treated at par

d\th other instantes of evasion of duty. The Committee, however,
@duise the Government to monitor the implementation of the prevision
pith due diligence and care so as to ensure that it does not result in

undue harassment.

NEW DELHIL; MAJ.
GEN. (RETD.) B.C. KHANDURI, i
12 December, 2005
Chairman, AR e

21 . . Agrahayana, 1927 (Saka)

Standing Committee on Finance.
oI

From the above detailed discussion and examination of the legal
provisions as introduced in the Taxation (Amendment) Bill, 2005,
which inter alia includes Section 114AA, it could be concluded t{lat
Section 114AA was examined in detail by the Standing Committee on
Finance, before it was brought into the Customs Act by Taxation Laws
(Améndment) Act, 2006 w.e.f.- 13.07.2006. During the examination of

the Section 114AA by the Standing Comrmittee on Finance on the
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representatives of trade expressing that the proposed provisions were
very harsh, which might lead to harassment of industries, by way of
summoning an exporter/importer to give a false statement' etc., it
was explained by the Ministry of Finance that new Section 114AA has
been proposed consequent to the detection of several cases of
fraudulent exports, where the exports were shown only on paper and
no goods crossed the Indian border. The imposition of enhanced
penalty is applicable for serious frauds being committed as no goods
AT CoDGHLY equrted_, but papers are being created for availing the
number of benefits under various export promotion schemes. On ;;uch.
explaration given intd"he Ministry of Finance, th,Standing CoOmMmLE e

on Finance considered recommending the above amendment with the

observations for its proper implementation so that there is no undue

harassment on the exporters.

10:1 From the above detailed discussions and analysis, in answering »
the question of imposition of penalty on the appellant in the role of
Partner of customs broker firm, under Section 114AA ibid, I had come
to the following conclusions. In appreciation of the aspect of various

rules for interpretation of statute, I had attempted to apnly firstly the

literal rule’ of mterpretation to see the plain meaning of the iegaz =

provision contained in Section 114AA ibid as discussed in paragraphs
8.1 to 8,4 above, and thus have come to ‘the conclusion that the
provision for imposition of penalty under Section 114AA is applicable

in a situation and on any person making an action statec therein San:

aqoocs

{IC

> w A
10.2 In order to further examine whether such attempt h:zs lead me f;
the proper conclusion, I had also attempted to apply the mtqchzefrule
of interpretation by analysing what was the legal provision for
imposition of penalty before insertion of the Section 114AA ibid, what
was the mischief or defect for which the penal provision under Section
114AA was firstly introduced, what remedy the Parliament krm
provided to cure such defect and what is the true reason of the remedy
in my analysis in paragraphs 9.1 and 9.2 above. Thus, ! had come to
the conclusion that the penalty provided under Section | 14AA ibid ts
only in respect of transacting any business with Customs sans goods,
ie., fake paper transactions wﬁﬁout involving export of goods.

10.3 In the result, I had also confirmed that the conclusions arrived

by me as above, by applying the 'Golden rule’ of interpretation in order
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ARY LR
s o &

)

g' .I'l‘t

to%ensure that in the above attempt in interpretation of a statute,

z 3

whether my conclusion had led to an absurd result, so as to avoid

: o
deriving any,meaning of the words in Section 144AA.ibid, that these

£ ¥ does not turn in to any such absurdity, by discussing the issue at
{: Nﬁ:— _ pamgmphs_‘ 8.5 and 8.6 as well as at paragraphs as 9.3 and 9.4. i
_‘t\_w‘ﬂ: ' |
P “ . . . 3 : 7 .
; —",t- 7.3 This judgment provides a detailed interprctation of the application of
iyt i
‘:. Section 114AA of the Customs Act, 1962, and the nccessary clements for
= 1A imposing penalties. Therefore, it is clear that the provisions of Section 114AA
CAE TN i
v can only be invoked in circumstances where the forgery of documents has_
s

: |d1rectlv led to the evasion of Customs Duty or thrc the person forging the
(locumcnts has dvall(‘d any undue bcncflls, particularly in cases where the
{xport of goods has not takcn place.

A ST

7.4 In view of the aforementioned findings and .rclying on the explanation
provided by the Hon’ble CESTAT Mumbai in its judgment in the matter of Suresh
Kumar Aggarwal Vs Comrmssmncr of Customs-I1I, Order Ne. A/85533/2024, I
find that the penalty cannot bc imposed undcr Section 114AA of the Customs

Act, 1962, in the facts and circumstances of the present case. Therefore, the

Irpcnalty imposed under Section 114AA on the shipping agent on behalf of the

master of the vessel is hereby set aside.

A !
|

8. The Appeals filed by the Appellants are hereby allowed with consequential

%%

relief, if any, in accordance with law, g
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Commissioner (Appedls)
Customs, Ahmedabad

o Date: 27.05.2025
RN B No. $/49-98,99/CUS/JMN/2023- 2/0\\6 :
%" ByRegistered Post AD O\\\

To,

() M/s United Futuristic Trade Impex P. Ltd., Plot No. 32,33,42 & 43,

| Office No. lIOS, Ratna Kala Complex, Mundra, Kachchh, Gujarat —

'[_ “ o, 370421.

(i) M/s Samundra Marine Services P. Ltd., 214, 1% floor, Rajmandir
_Complex, Fourway Road, Near Pipavav Port main gate, Pipavav

/ATTESTED
. oo (O]
e/ SUPERINTENDENT
_ '=.=.5'f1=rr aras (ardier) | SrETEaE.
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The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad. " ‘ :
The Commissioner of Customs, Customs (Prev), Jamnagar.
The Additional Commissioner, Customs (Prev), Jamnagar ;""
Guard File. :
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