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1. M/s United lruturistic Trade Impex

Ltd., Plot No. .12,33,42 & 43, Olfice N

105, Ilalna Kala Cortrplcx, IVI i-u rdr

Kacl rr: I r h . G uj ar at 37 0421 .'

2. M ls Sarnundra Marine Serviccs

t
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I

6 l

Ltd., 214, 1"1 floor, Rajmandi

Complex, Fourway Road, Near Pip

Port main gatc, Pipavav.

q6 eft us qR 6 ffi jqffi t Rq Ew fr A ffi e RT'rt rrc G ffi iosr .rqr e.

This copy is granted free ofcost for the private use of the person to whom it is issued

1962 tbt qrtl 12e ( 1) (g?{l ffilimr F3{tftn-ffi*m#'

avaf

qFrda sE{fr+t{efrgw vr}n* vr+ aat or* ou**--*
RTfl-cq i 3 q&i ft orer +rq-r qfuszrig-fi qR.s 

r 3rrir {i{iltrq1, ftfl
q-€-d clrf. T$ ftd qn g-diffur rrtfi c-qd 6r q-o? i

dwontcrolyrR#
crrff (ilq{qfrurl)

[Jnder Section 129 DD(1) oI the Customs Act, 7962 [as arlrt'nricd), in rcspcct of the following catcgori

i 
of clrscs, JDy pcrson aggricvcri by this orcicr crrD prcli,r lr l,lcvi.,ion npl)lirirtion to The A(ldition

ls('.retary/Joint sccreraly 0tevision Application), Ministry of Iriuallce, {l)cpartnrcnt ol Ilcvenu
I)arliament Street, Ncw Delhi within :l ntonths from thc'dalc of comt)tUnication ol the urtier

-ffiEa- iffia :,ffii o.a.',,."i u ti,u Lu :

i

I

l

t

I

I

oRDh,R-I N-

I

Shri Amit Gupta

Commissior-rcr of Customs (Appeals),

Ahmedabad

ARISINC OUT OF ORDER-IN-

ORTCINAL NO,

t
I

I

I

T

I

2.

)

l_

ORDER- IN-APPI:At- ISSULD 0N:
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any goods importcd o4 baligage

rn-.-a i rnrrn # fu hffiqr6-i i ora.nn -&fu-< wra frd'.r+urenaE{
qr Bgrr'-\Tq {qr;r qc a-d'rt qr+ } tirs

c.rf, q,1c-rfl C a{tf}rd qT d t s-fid.
q+fkd Hrel .rart -{ ,ar} qr.n 1q 1f,q pin v{t?t

i ,ny go;Ar lur,i",t u, *-,r,-ryr,cc rr-ri rrrr porLatrurr rrto lldid, but whr( lr d r e l) ol. u tt lo.rJL ,.l :t t tl,,'ir |1... i.l"'
ldestination in India or so much ofthe quantrty ofsuch goods as has not reen unloaded at anV suth 

I

ldestinatronil goodsunloatlcdatsuchdcstinationarcshortofthequantityre,luiredtobeunloadedatthft 
I

l-

E
--l
(

r

()r

C

+\

tb)

i destination.

I 111-ffiffiffir, 1e62$ oltrsq

I r.lrqrq,ft.'

qtfi-c qqlg rrg il'E d-{d {@ o1x dlrT-#_-

f.l Jpra*;t-f d**b".f. * p1"-a"a G C.f,r-pt"iX of Crrto;s Act, 1962 and the rules made ther.eunder

,GC>

3 ls"ffer", G{fu c-r s.rd fi-qqis-d fr frftfis sroq fr irqd 6-rlr fii'ffi Giffi.i"A 
"F I

lof wr\"ftuirugfinrqffiBaorrrcndosfrAinFdg, l l
'l hr'-{'\,'.irn_ rPpl,r'.rtr,,tl \1,.}llrrl l), lll\u(lll(rl'll).r,,urt,rtttr"*'rili.A,,,*'.,,,,,,,,,"'--'"''yt'ttp""'{'l

(s)

in the rolcvaDl. rulcs and slrould 1rr.'accompanicd by:

ffi m-r'€,igroEc-dti.ocifqff ibo{fi ,Fffi E'rq.r-{{rcr€ffi 6t
ftrr+1 ('o cfr t q-qrs tS eft qrqmq Elo Eo-c o,n d-ql tntrv.

("il- 4 .,pier .f tt'i. ora"r, U""rine C*ii feedta.p of paise fifty4ply in one copy as prescribed und

I Se hedule I iLeru 6 r-rt thc dfrl t Fcc Act, 1 870.

FTEEI S oronr erv ,6cr ur?lrff a- uffiiIft-of
--Htb)

Ic)

(rr)

4 copies oI Lhe Otlel irr-Or igina), in additiol] to rclcvant documcnts, if ilny

Im,asi*e{rrffi- re62" 
] tAt n-"O.*erqr$-<,trtq,Ers,s-ffi 3mft uc-dlxftSbs{ti-<smGC'o

(Fq(rd*qlrr)qr5, I 0tn) .(Fqqqltd!trr{qr,

2t

1,Q-qnftmq-fld 3IR.6

qfrg.o.,lrirnrrqrqq,emqrrmig+mt ifr{-t-qq\r6-drqqrs-irQoqtmNPffiS
.litrqfrqrerr<rsornroffir.tooor-

:

L

I (d)
-f ThJrpl"rG ."py 

"f 
th" 'fJ{.r, .hallan 

"uiJ"n.lng 
p'ym""t of Rs200/' (Rr'pees two Hurfdred o&$}

I or.rpotl lnupeeson"thousandonly)asthecasemaybe,underthetleadofotherreceipts'fees'Iin
I ;;il;:' :;;;;;;ii;;;;;; i 

".' 
being the tee prescribed in the customr; Act' 1e62 (as amended) I

fi)ing a Revision Application. If the amount of duty and interest demanded' fine or peralty levied is

lakh rupees or less, fees as Rs.200/- and ifit is more than one lakh rupees, the fee is Rs 1000/-

f4 T-cqE-, t .rrtl-+ qft-d ilE-d * sreEltrq q,ffi-+HffifrfrE{ffies-stFt
rr6q[r ordr a d a frr{r1rtr qfiqpr[rft ee z si urfl 12s q (1) 'i odta

ffEr{-tr, atsq g-flr( {-tr ofu +4r 6t 3{fff, orfYorsr alrcqa Fffi fr+a qi w erdl-o or

a

fr

.f* 
I

-- i---rrr r',N e r

',,i'. 
I,l

ln rerpecI of cascs othct

can file an aPPeal undcr

LhaD thcsc mcntioncd unclcr tcm 
-2 

above, any pe-son aggrieved hy thi(

Section 129 A(1) of the Customs Acl, 1962 in forn C A -3 before the Cu

i l.-xcis" an.i Servi,.'e 'l ax Alrpeilatc lllbunal at the following address

drqi&a-dlq fuE {m s irn

c{SRq3ft}f,{or, qfM frfu ffd

Customs, fxiiie A Scrv)ce Tax Appellate Tribunat'

west zonal Bench

2"'i Fbor, BahumaliBhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

f"'m-my*mffi,lta6rtrn

f{

ffiffi. rr+'t, ftoz tRt[.rrlr gf,,

ffi r{ffirrq rsez qff qrtl 12e q (6)

q 1r1 t- 3rfi-{ 3{fi-m t. srq l+sfrfr{d Sodel d+qrBs-

tr
,)zg

5

tr,i,i". S".tiur, l29 A (6) rrRrc rlLrsLoms Act, ioe z 
"n 

ttpp3"f und6-'r Se(:tion 129 A (1) ofthc Custo tl,.j

1962 shall be accompanied by o lc"jl--
rrrn-d A swfu, qffi C q-6i ffi Sqr{-o.ffigl-qrffi.rq ry*tar
rrqr q.s a1 {6q qi{ 66 sqg ur u-v$ * d A y e-"r* o,qt-

_l

(s)
q dql qi

ct,

1

I

4 copies of the Application for Ilevision.

(t{)

r

I

3f{[{dT, 3fdr[{rqr(- 3 8 0 c 1 6
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whcre the anlount of (luty aDd intercst dcnrandcd anci pen.rlty levrcd by any olliccr of (:ustonrs ir
case to which the appeal relates is fivc lakh nlpees or- lcss, onc lhousand ruJrees;

where the amount of duty and interest demanded and penalty levicd by any officer of Custonrs in

case to which the appeal relates is morc thatt five lakh rupccs but Dot cxcecding filty lakh rupees, fi

ihousand rupecs;

qqr cs qffTo-c r+rwff{d rsqqi o{lfr6dd; eeEgrt eqq.

t

(aJ

(19)

tb)

0r)

Ic)

(d)

(s)

rvht'rc thc amount oI cluty anil intcrc.:t rlcrranclcti and p'enllty lcvicd b), any officcr of Cttstoms in

.casc to \\,hich thc appcrl rclatcs is ruorc thau fifty lakh rupcc'i,. tclt tllollsand rtrpc('s

ll Le beforc the'l-ribunal on payment of l0% ol the du!y dcnjandod where duty or duty an(l pcnal

'l)

.ji c. T+, { lT{, ur 6 rsqd d g ladr(rttl, q ,lrf,{ kl t"rtq,l r

"n l0

An appeal aBainst this order shil

arc 11 disputc, or pcrrrlty, whrl! pcnalty alorc js in drrpulo

6.

i-osn?ar+ffiffiStmirtftrgqrE;mrru'gdqr+fd\'fusqcarfl-d : - 3{q{r

sfl -oqrqrffi fdql-fl T{onif,q}sr@.
Undersectionl29[a)olthesaidAct,everyapplicationmadebeforetheAppellateTribunal'
(a) in an appeal for grant of stay or for rectjfication oI nristake or for any othcr purpose: or

l2t) (q)

[b) foriestoration 6fan appeal or an ication shall be accompanied by a fe{: o[ five Hundred rupees.
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ORDER IN APPEAL

M/s. (Jnitcd Ful:urislic Tradc Impex Pvt. Ltd., Plot No. 32,33,42 & 43'

Office No. 105, Ratna Kala Complex, Mundra, Kachchh, Guiarat 370421 ll+tc

O314O4253g) (hereinaftr:r rr:ferrcd to as "the appellant") a-rd M/s Samrrndra

Murirr,. Strr, jrus I'}. I-1d , .l ll, lsl floor. Ra jmandir Compler. I;ottnl'n1 Rord. N"r'
.* ala

I)ipavav I)ort main galr'. l)ip;'rvav { hcrcinalicr refcrrcd*to zrs "th, S1-rippi4g Agcnt")

havc lllcd th(-. prcscnl ilppcals in lerms of Scctiol 128 of tlte Customs Act, 1962

agairrst Ordc:' irr Origirral No. 07 0B/Additior-ral Commissior crl2023 24, datcd

31 .O8.2O23 (hereinafter refcrred to as "the impugnpd ord')r") passed by the

Additional Commissioner, Customs(Prevent ive), Jamnagar (heieinafter referrecl

to as "the adjudicating authority").

2. Fact of the case, in bricf, arc that thc appellant and IV /s. Oleo Energi (l)

Pvt. Ltd., Plot No.83. Cirortnrl Floor, Rishabh Arcade,- Sector lJo.8. Gandhidham,

Kachchh, Gujarat-37020I (11-C- AADCO4560Fi ytra ;tl.d Bills of Entry at Pipavav

Port, as detailed below lor clearancc of total 5277.614 MTs of Bitume n Gradc vG

40 irf Bulk, purchased fronr M /s. Irctro Star FZE, UAE.

6640362
<lated

11.12.20?1

3 6640363
datcd
11.12.202l

664036s
dated
1 1 .12 .202 |

18,53,85,465/-

I

!
I

2

I

-
a

l

Assessable

Value (Rs.)

Invoice Value

(Rs.)

Quantity

(MTs)

Name of

the

Importer

Sr.

No.

BIE No.

and Date

12,29;9O,378 /

s
,a-:

l 6640324
dated
I | .12.2021

1,75,70,063/

1,76,13a02I}.ad

3500.00

500.00

500.o0

2,73,92,814 l-

12,29 ,43 ,644 / -

1,75,63,387 /-
G

1,75,63,387

2,73,t5,O47 l-777.614

U n itcd

F'u t r.rrist ic

'l'rade

Inrpcx I)vt.

L'td.

Uniled

Fu tu lis 1.ic

'I'rade

lmpex I\t.

l.1d ...!.

Olco

[,)nt:rgy (l)

Pvt. Ltd.

Oleo

Enerry 
lrt

Pvt. Ltd.

4

18,55,66,63O/-5277.6L4Total

I

I

e
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2.).. On thc basis ol intelligencc rcccived, thr: Vesscl M'I'. YLW (lMO 9360398)

was boarded by the officers of Preventive Scction, IlQ, .Jamnagar and SIIB,

Pipavav on 31 .01 .2022 at GI)PL, I)ipavav. I)uring lltt: coursc of investigation, rt

\'\,W2t12O9-e2,YLW 121 1209-03, Yr,W 121 i2()9 0+, al1 darcd 09.12.2O21 wt:re

rssued.at Sohar, Oman in favour ol'M/s. Unilc<.1 Iiulr.rristic 'l'rzrdc Impcx Pvt. Ltd.

and wr:rc dr:r:larcrl 1o bc of lraq origrn loadr:d :rt port ol Sbhar, Orfran. Ilowcvcr,

the invcr^stigation furthcr revcaled that the mastcr of thc Vcsscl hzrd .dischargcd

5277.614 M'ls of Bitumcn VG 40 by rnanipulal.rng th<: country of origrn i.c. lraq

rnstead of Iran.

2.2. Statemcnt of Shri Abhinav Gupta, Mastcr of the Vessel M'l' YLW (lMO

No.9360398) was recorclcd on 3 1.0 1 .2022 undt:r Scction 1 08 of the Customs Act,

1962 by the Customs (Prev.), Jamnagar whcrcrn, hc interalia stated that they

hdd loadcd the cargo \.c. 5277.614 MTs of []i1umr:n Gradr: VG 40 frorl Sh:rlrrd

Ilalaic Port. Ir;rri. Ftrrlhcr, lhc Iollotvirrg rlolumcnls rr','r,' rclti, r'crl fr,rnt 'l'ce r,
rlc bf thc Captain, Shri Abfiinav Cupta, thc mast.cr o1 thc v<:ss..l M'l'. YLW

- 
rD tlt

i. Port Clearance Oe-'rtificatc "Marinc Alfairs No. Iln.lA l40003536 datcd

26.) 1.2021 issuccl to MT.YI.W by l)grts & Maritimc G<:ncrai .Dirc<:toratC of

I-lormozgan Province, Islamic Rcpublic ol' irart.

Clcatf,'tcc Ccgtificatc "MeLrinc Affairs No. IIAJA 140003695" datcd

07.12.2021 issucd to MT YLW by Ports & Maritimc Ccncral Dircctoratc of

Iiormozgan Province, Islamic Rcprrblic of Iran.

Port Clearance Ccrtificate "Marine Affairs No. IiAJA 140003989" datcd

27.12.2021, issucd to MT YLW by l)orts & Maritimc Gcncral Drrcctoratc ol

Ilormozgan Provincc, Islamic Iicpublic of Irarr.

I)ort Clcarancc Ccrtificatc "Marinc Affairs No. ltA.JA l4OOO43 15" datcd

15.01.1022 issuc:d% N'l'f YLW b1' l)orts $ l"'lar-rtirnc Clt'-r'ltral Dircctoratc of

Ilormozgan Provihce , Islamic Republic ol Iran.

v. Naxtcx Mcssagc slip showing datc of Shooring l8 t.ill 22 l)cccrnbcr 202 I

.i*i. il I Bandar Abbas.

vi. .t\ cop-y of.chat rncssagcs in thc whatsapp of th<: Caplain's mobile , whcrcrn

.he chattcd with Jyoti on 1 1.01 .2022 and drscussing about arrival of the

vesscl in Bandar Abbas. .ff
Key Mccting [ieport (Cargo opcration lor'l'ankr:r) datccl 14.01.2022 issucd

:rt Bandar Abbas, Iran rctricvcd lrom whatsapp chal in Captain's mobilc

with Chief officcr Vikas Bugaliya,

A copy of list ol l.rst l0 l)or1.s ol' Call submrttt:d by thc captain during

fr_P#

W t

tv

\/l l

vlll.

boarding of the vcsscl

Page 5 of 26
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'2.3 On br:ing asl<cci al.roul llrc abt.rve Port Clcatarlcc Ocr1ifi:atcs, hc intcr elil

admittod that hc rlid not dcclarc tht: Shahid l?ajalic Porl , Irar in lhc pott of call

list. In rcspc:<:t of l)C rnt;nliottt:cl at (ii) abovt:, hc admittt:d that they have earlicr

loadcd a cargo i.c. Bil.u:ncn lrom lranian port which was discharged at thc

Pipavav port on \2.12.2021 and it was actually of Iran OrLgin. However, the

origin of the saici cargo was dcclared as IRAQ by the importer and the captain of

the Vessel. Further, in respcct of PC mentioned at (iv) above, the captain of the

vessel jn his statement derted 3 1 OI'.2O22 aclmittcd that thev h ave loadg4f.g.ga5;itr
' rjr

r.c. Ilitumen lrom Iran port orl 15.O1.2022, whtch was discha:ged at the Karwar

porl on 2.2.(o1.2022, and it was of Iran origin. Further, durlrg the rumma

the following documcnts wcre also found at the said vessel:

tlili ol lading No.Kr\ZSl 1/O1YW22l 1.]-A, issucd or1 L.l.()1.2022 at.l/'lror 
'ni

Zubair. I raq.

Cargo Manifcst datcd 13.O1.2022 at Khor Al Zubair, Ira q.

Exit Permit dated 13.0 1.2022 issued by Basrah Residerrcy, Department of

Residency affairs, (ieneral Directorate of nationality, IV inistry of Interior,

Republic of Iraq.

Basrah Fort clearance No. 0O0 122 dated 13.O1.2022-

th

t:

1V

2.4 In respect of l.ht: altovc c.locuments, the captain of the vesscl stated that

thc said dor:,uments pcrl.aining to Iraq are false and fabricatcd and fr'r rther statcd

that. the said documr:n1.s wcrc made 1o mislcad thc Customs authorilics

."guidi.,g origin of 1hc goorls i.c. Biturnen. That, he ltad becr instructed by tho

captnin N4aclhvenrira ol \4/s Sale Seas Marinc Serviccs 1o not to divulgc

abovc details on papcr and not to disclose Iranian ;lort bcfore the Custo

autlrorityinlndia.T}ral'thcsaiddetailsregardinglraniarLport'^/ercne

disclosed on paper as advised by Captain Madhvendra of M/s' Safe Seas Marine

Services and as an cmployec, he had to follow their instructions. Irurthcr, thatl

t hc l)ort Cicarancc at llasrah werc arranged by the Captain M adhvcndra of M/ s'

Safc Seas Marinc Servi<:cs, and thc Ilills of Lading were also pre.pared by them'

As per instructiops, he l-rad signed the Ilills of Lading prepared by them He

further stated that thr: said vt:ssel was lying at the.shahid Ra3aie Port' Iran lrom

1 1.O1.2022 to 1 5.01 .202'2 li::. Ioading of llil'umen

2.5 'l'hc facts.stated by th(' captain of the vespel in hi:; stater4ent dated

31 .O1.2022, werc also confrrmed by tire Chief officer of the vessel' Shrr Vikas

Bugalia in his statemcnt dated 01 02 '2022 and by the rel)resentative of th(

*I

captain of thc vcssel, Shri Vinaykttmar Shrivastava'

o8.o'2.20'22.

in hir; statement datdcl

*

\L
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2.6 A statcmont of Ms. Shabana Shctkh Nasir' Directcr of M/s UnitcJ

Futuristic Tradc lmpcx Pvt . Ltd was recorded on 11 Oll 2022 before the
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Supcrir-rtcndcr-rl (Prc'"'.), Jgttttagar wltt:rcin sltc itrtcr alia statt:d that tll<l1 har.'t:

rrrrporlcd 5277.614 M'l's of .l]ituntcn Cradc VG40 at [)ipavav l)ort and thc wholt:

cargo was cleared vidc Bills of Flrltry No.(16401124, 664Oi162, 66401163 and

6646):i65. all datcd 1l.l?,.2021. l'hc said Cargo was prrr<'hascd from the supplicr

M/s. Petro Star FZE, IJAE on CIrR basis and it. was vt:rballv finalised lhat thc

cargo to bc supplicd u'ill bc of origin of a non sanctionr:d country and hos'cvcr,

l1lt-a.Gme was nowherc mcntioned in thcltrchasc contract. Ii'iJ?EPlllliTfhcy do not

know how to vcrify thc genutncness of thc origir-r ol the cargo. I'-urther, shc

submitted Ccrtificate of Origin whercin thc porl <>f loading was mentioncd ets

Sohar, On:ran. lJowevcr, on being shown thc statcmcnt datcd 31 .01 .2022 of Shri

Abhinav Gupta, c.tptaln of thc vr:sit:l M'f. Yl,W, ',vl'tt:rt:jrt ht: iltlt:r zrll arir:rittt:<l

:ID.rE t ht:.cargo was Ioadcd liorn irzrnian Port. she aqrt:t--cl lo thc samc and admittcd
: ir.

rhal Ilrcre is itiisircpirnc-V in lltc 1;orl of k*rrling tttcttlit.tttt:rl itr Ilte Ct.ruttttv t-rf

Orrgin certificate. l'urther, the statemcnt datt:d 3 l.O\.2O22 <;f the t:aptairt of thc

vcsscl and thc vartous lrort Clcaranr-<'lssuccl b1' Ilt:publir: ol Iran, rt:lricvcd [rt>rn

thc rnoblle phonc of thc captain wcre shown wht:rcin shc stzrtctl t.hat as rcgarcls

lite (.ountrv of origrn ol'the said ciirgo is concernt'rl. t.hcv rel-v uport llte (lottntt-v

of Origin ccrtificate provided by the supplier and that they do not know about

the actual origin of th<-' cargo.

2.7 A scarch was conducted at the premiscs ol' M / s. Unitcd F-ul.uristic Tradc

amberS, Tardco Main Road, Mumbai undcr Panchnama dated

, Impex Pvt. Ltd., 105, Ilatna Kala Complcx, Opp. Subhant Pctrol Pump, Shiva'm

,J']ark, Adani Road, Mundra, Kutch undcr Panchnama dattcd 02.O2 2022 and at

othcr prcmiscs of M / s. Unrtcd lruturistic 'l'radc Irrtpcx l)vt. l,l.d., 429,4th Floor,i-)i

''a

2.?O22. Howcvcr. no incriminating docum,'itts rciitlccl 1o thc illcP.al imporl

->itumcn uf?on Origin wcrc found from tl-r<: sairl prctttil;cl;.

2.8 'l'he vcssel MT YI-W vahled at Rs. 28,23,75,000/- as pcr Marinc Hull &

Machinery/Wal lRisks Insurancc Policy was placcrl undcr scizure vide Seizure

Memo dateci O1.O2.2022 ynder the proviSion of S<:ctron 1 10(1) of the Customs

Act, I c)62 r-rndcr the rcasonablc bclicf t.ha1 vr:sscl M'f Yi,W lracl b<:cn uscd as a

rnt:ans of transportation for thc mis rir:clarcd cargo and tht: samc is liablc to

tionliscation undcr Scction I l5 of thc Custorns A<:1.. 1962.

2.9'l'he Addit.ional Commtssioncr, Oustorns(P), .Jar.t-rn:rgar approvcd rcqucst

lor provisional relcasc ol vesscl subject t.o cxccution of Uond lrrr thc lull valuc of

thc scized vcssr:l i.c. Its. 28,23,75,000/ and upon submitting thc Bank
(lrarantec or Scctllity Dtfosit of an amorrnt of ,l?,r. 2,75.(X),O(){)/- to cover thc'

arIffiffR ol levres, Jrne and pe nahy that rnay bt: rrnJrt.rscd utrder the CusLr.rrrrs Ar:1,

)962. Accor<lingly, the said vesscl was pfovisionallv rclcascd on 17.O2.2022.

e
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2 . I 0. The investigation t n tht: mattcr culminated into issuaace of Show Cause

notrce llii'tDC l4/2t)*23 clarccl 2().o3.2023 issu.d'Ry lhe.fiditk-,rr.-.l

Commissioner, Customs (Preventivff Jamnagar rffie.ein 
tt" .ppEIIffi^

callcd upon to ihow causc 1o thc as t.o why:

the "Bitumen VG 40"

14,05,60,44 I / (Rr.rpccs:

of quantity 4000.000 Ml's valued at Rs.

FouLtt:t:rr Crorcs Iiivc Lakhs liix Thousand Fttr

Ilr-rndrcd liorly ()n(r ()nlv) should nol bo hcld liablc lor cuttilscaliott uttr.icr

li

ll,

Scction I I 1 (m) of thc Ci.rstoms Act, I962.

Penalty under Scction 1 12(a) of the Customs Act, 11)62 should not be

imposed.

I

lhe Vessel "M1'YI"W (lMO9.l60398)" va)ued at"$s 2t\,23 ,7 5,OOO hsbould

no1 bc conf-rsc'*er1 tfiil.r Se.lion I I 5 (2) of the Cuslor s r\t:t, 19612 as tlrtr

sarnc has becn uscd as convcyanc<: in carrying the mis dt:<:lared goods.

Pcnalty undcr Scction 1 I 2 (b) and Section I l4 AA of thc Customs Act,

t 962 should not br: imposed.

2.12 Further, the Shipping Agent, M/s. Samudra Marine Services R't. Ltd.,

2 1 4, 1st F1oor, llajmandir Complex, liourway Iioad, Near Pipa'" av Port Main Gatc,

Pipavav had filed IGM No.2298805 dated 10.72.2027 for thc discharge

5277 .614 M'l's of llitttnrcn at Pipavav Port, declaring thc I'ort of Loading

CSSE 6

Shri Abhinav Gupta, .r'ecorded ou 31.01.2022 under Scctior-r 108 of thc

\,1't's ol iJilrrmcn (iritdt'\/(i 4O ll()rn l}rr-rt'arrd lro loatBrg/dist'ltatge torll< pli*ra

sohar Port in IRAQ. These facts wt:re also cul'minatcd into issuance of Sho

Cause l\<.rticc t'lo. . t'lo.fiDe oJ l 202J 2-l datt-cd 05.06.202 J issue t.l 1.,y t1,.i

Adclitional commissionc-r, customs (Preventive), .lamnagar,wherein M/s'

$amunclra Scrvices Pv1.. l,td., Agent of the Vessel MT Yt-W' on behalf ol the

Master o1'the Vesscl was also calle<l upon to show cause' as to why:

i. 'l'hc vessel "MT Yl,W" (1MO9360398) valued at Rs'28'23'75'O0O/- shoui{

no1 be confiscateci .rndcr Secl.ion I 15 (2) of the Custtrms Act' 1962 as thd

same has bc<'n ttst'rl as ('onvevancc in carrviSlhc mis dcclarcd 8oods 
,

Pr:nalty undt:r Scr:tion I 12(b) ancl St:ction 114AA of the (lustoms Act' 1962

should rrot bt'imPoscd. 
.F

Act, 1962, the vessel had visited sha.hid Rajaic Port in Iran anc loaded 5277.61

ll
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2,.1\ I,'rrrther, M/s. Al.larrlir: GIobal Shipping Pvl. Ltd., Agerrl of Vcsscl MT. YN&-,

on behalf of the Mastcr ol'Vess<:l was called upon to show catt,;e to tht: Additional

Cornmissioncr,'Cust orrts ( Prcvt:rrtivc), .-[arrt rtagar as to wiry:

'qo

Sohar, Oman, IttAQ. Ilou'cvt:r, as p<-'r the Statemcnt of tht: Mastcr of the V
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rSalD{al>
| 2. I 3 Thc Adjudicattng aFthority aftcr having gonc t hrough thc lacts ol' lhc castr

passcd thc impugncd ordgr as undcr

i. confiscated the Vessel "MT YLW (1MO9360398)" valued at Rs.

28,23,75,OOO /- scized undcr thc seizurc Mcrno dated O1 .O2.2022 undar

the provisions of Section 1 15 (2) of thc Customs, 1962 ancl imposcd fin<r

o1-Rs. 50,OO,000/- in licu of confis<:ation undcr Scr:1i<;n 125 (2) ol thc

(lustoms Act. 1962 in nddition to an-v olhcr chargcs pa,yable.

ii. Imposed pcnalty of fts. ZO,OOOT upon M/S. Sarnt.tclra Marinc Scrviccs Pvl .

<|a' ','
Ltd., thc Vcsscl agcnt, on bchall ol .thc l4aslcr ol thc \/csscl undcr Sccrrr:n

I 12(b)(ii) of thc Customs Act, 1962. .

iii. Imposed pcna)ty of Rs. 20,00,000/- upon M/s. Samudra Marint: Serviccs

' I)vt. l,td.. thc vcsscl agcnt, on bchalf of thr: Mast.r:r ol thc Vcssel undcr

-Section I I 4. AA of the Customs Act, I 962.

iv. I-leld the "Bitumcn VG 40" of quantity 4000.000 M'I's valued at Rs.

14,O5,60,441/ imported by M/s. Unitcd Iruturisti<:'l'radc Impcx Pvt. Ltd.

liablc for confisc;tlion undcr t ht: provisions o1' Scct ion I I 1 (rn) ol thtt

Customs, l9(:2. I Iowevcr, rcfrairt<:d lrorn itrtJrosing rcdcmption fine undcr

Section 125(2) of the Custorns Acl, 1962 due to non-availability of goods.

v. Imposcd pcnalty of Rs. 1,O0.O0O/- r-rpou M/s. tJnitccl Futurislic 'l'radc

lryrpcx I\t. Ltd., urrdcr Scction I l2(a){ii) ol tht (,'usloms Act, 19b2.

3. Bcing all;ricvcC with tlraririrpugncd ordcl tltc Appcll;rnt;.rrrd tlrc Shippirg

Ag'jrl.hallF filed the prcscrlt appcals ancl mainly con!5:ndcd that:

Contcntion of thc Appcllant.

l'he I-d. Additional Commissroncr has crrcri in issuing thc order in orrginal

clated 3 I .O8.2023, without considering t hc Iar;ts anci apprcciating thc

ission madc, provisions of laffitc. on thc issuc

'l'he adjudicating authority crrccl in holding t.hcnr Iiablc lor mis-dcclaring

the country of origin in thc bills of cntry No, 6(1401124 and 6640362 both

dated I 1.12.2021 and thcy werc ncithcr conccrncd nor awarc of any

manrpulation.donc by thc Mastcr of ttrc Vcsscl in ttrc Log Shect of lasl tcn

porb oI 3al!p rt
'l'hey neirher availechror claimcd any concessirnal rate .l'custorrr clutv irr

rcspcct of Bitumcn dischargcd from thc Vcsscl MT yl-W and thal thc
it':

c'tfirsignl4cnt was 1>urchas.d orr lronalldr: l,lt lit'f about tht. (-orrc(:rncss ol'

thc rnrport documcnts rcccivcd lrom thc scllcr.

No incriminating documcnts wert: seizt:d in thc coursc of'search operation

carricd out in their officc prcmiscs.

Nothing has emcrgcd in thc course of invr:stigation that thcy had made

19

any mis-declaration or any mis-statement with int
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ntion to evade paymcnt
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of dr-rtv and thal thr: irnporl docttments rr:ceived wr:rr: r'tnsidercd to b(l trtlc

and corrcct with rro ro.tsons to dor-rbt about the samt:.

'lhr: Bilumcn was alr<::rdy disr:hargcd in to thg*shore tanks and tfc;ia$r'

was detatncd by Oust.ortrs utrdct clr:l.urrLiutt rruluu claled 07.a2.2622 a,rJ

that the goods detaincd werc released finally. vide' ler.ter F. No. VIII/26

l0lSIIB/Misc. C'.l-r.l20 21 clalcd 23.O3.2022 with ro bond and barrk

gunranlcc and lhi:l cstebltshed thrl lhere ao.9o onttsiion or r-ommissi'r'l

rrrr Ilrt ir rr;,r I wlrir.r t:oLrlcl rcndcr thc soods licblc for crtnfiscction.
-A rr -= rrr aL 

--4i}Tlrcv rrrav rrot br: allixcd witl-r anv vicarious liabilitl' about any lalsc or

incorrect dcclaration ol tht: impugnt:d goods in thc import docqments and

may not be held liablc for imposition of any penalty.

No concessionai ra1.c of (lustom duty was availed by ttLem on the basis ol

country of origin ol thr: goods and thercfore being a Revcnuc neutral caser

any technicality involvr:d in thc origin of goods may not attract any penalty

under Customs Act, 1962 upon thcm.

Further, the shipprng agent contended that:
? '-'--'-

"'"d
lthc i.<ijr:dicating authority errcd in holrling ihpm as an agent of the \/esse]

M'l'YLW mcrcly'I-or-thc rcason tLal thcl'hacl filerl IGM for the saicl vessr''l

with Custotrts. 'l1rat, l-.r.y way of fi1ing IGM thcy did not p()sscss a

:-.

t

10

to act ft;r and on bchalf of vcssel and the owned co:lpany

Slripping INC Parratna. Tl-rat, in thc instant casc thc sirid vess

valued at Rs. 28,23,75r,000.00 after its scizure on 01 .O2-2O22

of transportation of mis dcclared cargo was handcd ovr'r to its

Atlantic Global shlpping lr. Ltd. which is mentior:.t'd at Fara 11 of tht-'order

in original with dire<:tions not to movc or sail from I)ivapav anchorage

without prior perrnission from thc compctent authority

On an application lilcd bv M/s. Atlantic Global Shipping P' l-td' forl

appt oval ( 'l I I)c A[ktir iorr.{provisional relca s,.,'. rll tllc

Commissioncr ol Custorns,

vt'sscl, oll

olJ3fJ&2;LALoo(U,ll) and ban-k guarantee of Rs' 2'75'oQQoO 00 lo covcr

,r ., 1-
the Deputy Commissioner of Customs a

Pivapav provrsioltally lclt;ased ttre vcsstrl otr t:icculiott olb<lnd rlf full Valitc

arr()unl ol lt:vit's, f irii: ,and Bilaltv that co{d bc rrrposcd g19SL*"

Custorrls Act, 19(12 uPorl t hcrn.
F^
I

They did not acl. as an agent for purpose of taking p:sscssion, mak'ind

request for provisional relcast-', executing bond for Rs ' 28'23'75'O0O 0O

an<1 furnishing of tl're bank guarantee of Rs 2,75,00,00() 00 and for taking

provisional rcleasc lrom Pipavav Customs which is a lact on record at parar

I 1 ol thr: irnpugnc<l ortlt:r. In view of the facl. they did rtot act as an agcnt

\

of thb vcsscl M'l YLW or its owncr M/s B A Shipping Line' Panama fo

purposc of rclcase of the l'essel from Pipavav Crtstorns rrnd that there rva

Page 10 of 26

s/49-98 & 99/CUS/ |MN/2O23-24



no power of attorney lrom thc vcssel or its owncr with thcm by which it

could bc construcd that tht:y had thr: auti'r<;nt.y to gct provistotral r<:lcas<:

of bond and bank gr:ar:rntcr: ancl

frorn Piparrari ('usl oln :rrrlhorilies

of thc Vcsscl on cxe<:utiorr

r)(JSScss lol t Irl lltt' Vt'sst'l

s/49-98 & 9e / CUS/ )MN / 2023 -24

1o t akt'

on ils

I

t+l
I

irling ol I(lM for arrr]gnlghalf oi'vr:sscl artrl th:r1 thc IGM rs filcd as pcr ('

eas it could only be

documents receivcd from the Vesscl M'l' YLW and that they arc not

<:oncr:rned with tht: last tcrt port of call <ll [ttt: vcsscl or arty tttlbrtttatiott

rclating lo thc sailingolthe impugncd vcss,.'l irt ils votirgt'frr;m tl:t porl ol

origin and ars such thcy had no powcr of atlorrrt:y liom thc Vcsscl to act as

an agcnt for purposes othcr t.han filing of lGM. 'l'hat. thcrc is no smuggling

of goods involvcd in thc instant casc, no allcgutions of transportation of

any orohibitcd or restrictcd goods in tllc \,( sscl M'l 
.YLW, 

rro dircct or

irrdircct impact on the rcveriuc cvcn if it is prcsumed t.hal thc importcd

goods rvctc of Iranian origin and that thcrc is frcc tradc bctwccn Irrdia and

l-Rcpublic of Iran ancl whcrcas nothlng has cmcrgcci in invcstigatiorE that

-""Ilipnc lltllFthc '.,&cft!ompany rlras bcnclltccl b1, an1, manrpulatrons fr
the log shcffi?last tcn portB of t:HIand :rs such cvcn if prcsuming thal

thcrc was a dclibcratc manipulation irr thc Jog slrccl but rn thc abscn<:<: of

arty bcrrcficiary of suelr rrrar ripulart.ion tlic sarrrt: is r<:durrdarrt, mcarrring Icss

and docs not attract pcnal provisions undr:r thr: Custorns Act, i 962 whcn

thc manipulations were causcd bcyond Indian cusl.oms boundaries and

the provisions of Customs Act, 1962 do no1 apply.

In thc course of investigations madc b-v Iripavav Customs it has rrot

cmergcd at any point of timc l.hat thcy had any inlbrmation or rnens rca

about any manipulations in ttre Log Shccts of last tcn ports of call by thc

(

-:- -

o
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mastcr of the Vcsscl at lran, Iraq or ai 1.r.A.1.,. ancl u,h

.- provisrollhl relcasc. lr
@€3

. 'l'h.e impugned ordcr at Para 3O lailc<l to mcntion lhc namc ol'thc agcnl.

upon whom a rcdcmption fine of lis. 50,(X),O0O.OO was irnposcd undcr tlic

. provisions of Scct.rori 125 (2) of ttre Custonrs Acl, 1962 and wht:reas it is

also rnenti6?led tlrat thc firre of Rs. 5O,0O,OOO.OO so irrrposed shall be

recovered from the bank guarantcc of lls. 2,75,00,000.00 without

mcntioning thc authoritv to rccovr:r/adjust tlrc: l;amr: undcr thc provil;ions

. of Customs Act, 1962 and whcrcas M/s. Atlantic Global Shipping P. Ltd.

who werc mentioncd as age nt olVcssel M'l Yt-W lor purirose oIconfisczrtion

and pcnally undcr Sccticr-t i 15(2) and ll2 (b) & Section 114 AA

rcspictivgly, the na.mc of thc conrpany M/s. Al.lar.rtic Clobal Shipping P.

Lld. is not. mcntioncd in lhc impugrtcd ordcr arrd it could bc inlcrred th:.rt

. Llic irrrpt-rsitirrr of redetrrptiort fittt: is r-elatirtg I-r Allarrtit: ClcbJdlrippirg

tH?lirarrl, arrrl t hcrrr.

. 'l'hcir rcgistralion wilh Customs as an agcnl of lhc vesscl is lor faci[glting

I

l

;
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orr and the*'for th

-r-.rrot warranted arid

which took berth at Pipavav port. That, they and the owner of the Vessc{

known on receipt. of the show cause notice and tl-rat they had actcd

vesscl thcrc is rcquircd t.o bc an agrecmcnt or a specific power of attorn(

bonafidcly with clcar jr-rlent.ions in the matter of filin51 IGM for the Vesse

MT YLW narncly l) A Shipping Line l)anama arc two s(parate legal cntitr<,'s

ancl thal lor any lcgal purposcs sur:h as rcceiving of show causc noti(:c,

excr:ution of boncl and bank guarant.cc, taking provis ional rclcasc ol thc

to perform a parlicul.rr function and in the absencr: of any such ldgal

document, thcy cannol be consiclcrcd as an a;ent of 1-rc Vesscl company.

Thc matter of maintaining thg Log Sheet is purely ir t'hc domain of tlr

\/essel and i1s aulhorilies and thal it appears lrom the drtcumcnts r:

regor-d that t he srtid-rrraniptrh:rt'tons. ip l,og Sheets o.r curred otttside thel

horrndar-v of India and it is stranqe that thev werre rnadc a noticee fof*r'l

samc with no ai t of omrssion ancl commis.sion fc r any violation o(
.l

provisions of (llrstoms Act, 1962 and whcreas therc was no attcmpt on

thcir part 1o I'ik: incorrccl IGM deliberat.ely with in..ention to mention

incorrccl. origin ol goorls in thc I(iM.

They had no mens rea about any manipulations in the Log Sheet by th

Master o1' the Vessel and as'such thcy did not do any act of omission o
1

"lcommission rcndering t he goods liable for confiscati

imposition ol pcr-ralty under Sc<:tiort I 12(b)(ii) was

hcncc it rncrits lo rc st'1 asiclc.

'['trr:v arr: ttol tlrc itgt:ttl of t]rC Vi:sst:l i,iltd whereas tlrc agcrll of lft Vcss''l

is r<:cognizcd in thr: inrpugrtt-'d ordcr as M/s. Atlantic Clobal S hip rIiAS.l''

LLd. as pt:t- ;-riLr.-L 11 tt:"r

thc rmpositton o1- Pcnal

is misplaced and voicl.

Nothing has emerged in the course of investigations that they knowi

ci witli pi.rr"r 17 of tlrc ittttrlt-tgtlt:d ordcr atrd-its stl

t1' undcr Scctton 1 14 An of t he lustoms Act,

*

*

or intentionally used Ialse or incorrect information or any materi

particulars in transactions of busincss and whereas IGM is filecl bast:cll

upon the documcnts rcccived from the vessel and there has been nol

malaficlc intcntion to r,tsc false or incorrect material by thenr, as Srlch thtl

pcnalty irnposccl undcr Sccl.ion 1 14 An of thc Custonrs Act'

agcrrt ol thc vesscl is totally misplaccd.

Il is wbrl h tncnliott)ttg lhal thc Cttstom officers st:izc I thc vcsst'l whtch

wzrs cmtrltv ancl thert tltr:rc was no mis dcclaration of goods as IJituntcn was

1962 as an

rirscharlicd fr()rrt lllc^A/('sliel ancl therc is no allegation o'rnis declaration o

classification of thc goods' '[hat, thcre was no smuggling of any good s rnl

thc said vessel as Custorns did not allege any smuggl ng of goods in thel

said vessel so also th<:rr: is no snch oonfirmatiorl in tlc.order in originall

appcaled against that therc was any smuggling of goods That' th<: X4astcr
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of lhe Vessel Mr. Ablrirtav GL.rpta itr ltis slaLt:rrtt:ttl lttrd i-r t t:t:prtttd aLrt.,ul

manipulation in thc log shcct oI thc count rv oi'origrn ol' thc Sytods and Ilot

that any goods other than Bitumcn was discltargcd from thc vcsscl
e i.''

clandestinely to construcd that smuggling of goods took place lrorn thc

vessel to attract provisrons of Scction 1 I5(2) of Custorns Act, 1962. Thlrs,

in thc instant. casc thcrc was rro violation of provision of Sc<:tion I l5(2) of

lhc Cusloms Acl, 1962.

4. Personal hcaring in the mattcr of thc Appcllant and the Shipping agcnt

was hcld on 23.04.2025 whir:h was altcndr:ri bv Shri Strrvr:sh Mathur, Advocatc

on behalf of thc Appcllant and the Shipping agcnl. Drtring thc pcrsonal hcaring

he reitcrated his writtcn Submissrons and an adrlitional sttbmtssion was also

submittcd in rcspcct of thc Shipping agcnt during tl'rc pcrsotpl l'rcaring.

ir. I hdvc carcfully considcred tltc subnrissiotrs tttadc by tht: Appcllant zrttd
G> (' rt

thc Shipping agcnt along rr,,ith rclcvant casc lirl,s, rclicd urpon documcnts,

additional submission and .thc inipugncd ordcr. 'l'hc main issucs to bc

dcLe rrrirrcd in tlrtrlr *;t:t t l*ast: at t::

scizcd undcr thc scizurc [r4cmo clated O1 .O?.2.O2,?, is liablc lbr cotrllscattort

undcr thc provisrons of Scction I l5(2) of thc Oustorns, l9(t2 in facts and
\

circumstahccs of the prcscnt casc or othcrwrsc.

iv. Whcther redemplron finr: of 'l?s 50,O0,0(X)/- inrposcd rrnder Section 125

[2) t,l tlrc Cuslorrrs 8 ,, I gOZ irr lie u t-r I t r.rrrllst;artit.rtr oI LIrc ve sst:] urrtlcr

scction 1 15(2) of thc Customs Act, 1962 in facts and circumstanccs of l.hc

prescnt casc is corrcct or othcrwisc.

v. Whethcr Penerlty imposed upon the shippirrg. agcnt on bchalf of thc Mastcr

of the Vcsscl undcr Section 1 I 2 (b)(ii) oI thc Custorns Act, 1962 in facts

and circumstanccs gfthc prescnt casc is corrcct or othcrwisc.

vi. Whcthcr Pcnalty imposcd upon l.hc shipping ag.rnl. on bchalf of thc Maslor

-of.tl-rc 

VcsscFundcr Scr:tiorr I 1.1AA <;f tlle (lr.lstr/ulr, A,,ffitffifar;ts ar,tl

^ circumstanccs of thc prcscnt ,rrsc is 
",r..<r.lt 

or othcrwisc. '

rfErt

"_= i +',tr' l(t. It ir obscrvcd tl'rat thc rnatLer r-cvcllvcs arouncl thc inrtrror tatiorr of 5277.614

Mls of Bjtumcn Gradc VC 40 in bulk. prrrchirsr.d lrv M/s1 Urrrrctl Iiururislrr.

pdHe 13 0126 --[f

3

Whethcr thc "Brturnen VG 40' of quant.ilv 4000.000 M'l-s valucd at lls.

14,O5,60,441/ importcd by thc Appcllant is ljablc for confiscation unclcr

the provisions of Section 1 1 1(m) of thc Customs Acl , 1962 in fa<:ts and

<:ircumstances of the prcscnt case or olhc:rwisc

Whethcr the appcllant rs liabk: lor pcnalty undcr Sccl ion I I 2 [a)(ii) of l.hc

Custorns Act, 1962 in facts and circumstanccs of 1.he prcsent casc or

otferwise.

Wirethtr-the Vesscl "M'i'Yl,W {lMO936039iJ) valuccl at Its. 28,2.},? 5,000/

I

,f"

C,



'l'ratle Irnpex Pvt. I-t.<j. arrrl NI/s. Ole-151inergy (l) Pvt. I-td. ft otrr M /s. Pctt.r.r Sttrr'
4L

1;2I .. LJA I':. 'l'ht' r'a rgo u a s ric, lrt rccl ro bt' .,t Iratl originTa ncl t hc Bills of pnl rv wt'r r'

lilcrl a1 I'ipavav I)o11 or I l.i2.2021 for clcarancc of thc-' srrid cargo. l-{orvevcr,
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C

i'ipova" I'ort u itl-{

'al. 'fhc, provisional

l::r:;ccl ort Irrlcllrgr',tcr' liirthci,'rl. the. olll('('rs lrotn litr' l{'t'vcltlivr' 's*',,,,, 
I

.Janrnagal and SIIB, Pipavav Port boardcd thc vcssePA4'l' YL',V on 31.01.2022. ltl

was found that lh(' cargo was rrol from lraq as dcclared b,rt was lood".l l-rur,',|

Shahid Rajaic l)ort, Iran. 'l'hc master of thc Vessel Shri Ab.tinav Gupta, in hrs

statcmcnt, adrnittcd lhat. lhc bitumen was indccd loadccl frotn Iran and not fromr

lraq. The captain further rcvcalccl that documents declaring he cargo's origin asi

lraq werc lalsificd 1.o rnisLcad cllstorns authorilies in lnclia. The captain conlcsscd

that thc incorr<:ct r.lc>r:ttrnr:ntalion was donc under thc inst -t.tcl.ions of Oaptairl

. \'lrdhvcndra ol \4/s. S:tti' Seas \4arirtc St'r't,ices. Iittrl ltrt irtvtstigaliorl iltlo ll.tl

vcssel and the captaln's mobile Jrhone revcalcd a series of documents, includinp

port clearance certiflcates lrom lran, rncssages detail.ing the uessel's activiries trt

Iran. anc.l rccords ol tl-rc vcsscl's truc port of eall. 'lhcsc documents contradictcd

-
tlrc declared origirt of lraq irr L17r: slrippirrgrrrd irirp,rrflr,ip(i rw u1 li, irtcli.aflrfllr-l

l1.rr, porl ol- loarling/oriqirr of thc goods had bccn mis dcclarctl. 
-

6.1 Statcmcnt.s wcrc rccordc<i from k<:y indivicluals involved, including th

vessel's chicf officcr, who corroborated the captain's staternent regarding th

mis-declarati'on of port of loading. Further, Ms. Shabana Sht:ikh NasirfDirectgr

I

I

I

e

a

ol- M/ s. Ilnitcd Iiutr.rrislir' 'l'radr: Irtpcx I\1. l.td., admittcd the t they rclied on

Country of,Origin i:crlili<'alt's providr:d by lhc supplier:rncl r.r ere unawarc ol

actual origrn ol the cargo. Searcl'rtrs al llle J)remises ol M/s. Urtitetl Ftttirti

Trade lmpex l)vt. Ltd. yiclclccl no incriminaling documcnls. b rt lhe then vcsd

agent, M/s. Samudra Marine Scrvices Pvt. Ltd., was found to have qdrbrrittc

rncorrecl. clcclerrations in I ht' intJfirt Gt'nct al Mani€3t (lt]ilrfl r about lhe 1>orl t-r

lur_idirrg. As a r-csu11 of 1hc mis clcclaration of po# ol logJing; thc=\--Lrstsm

aurlrbrit.it:s st:izr:d lltt, vt:ssttl N1'f YI,W, valucd at Lis. 23.23 ct orc, undcl Scct;o
1

I I O ol llifilr.rstt.rrtrs At:t. 'I'iic ve sscl was dctalicd at'

irrstl uctir.rrts rtot lo ltrllvr: wilhotll t.hc (lustorns' writtcn appro'

rt_.lcasc ol'thc vt:.sscl was lat.cr grantcd alter a bank guarante(l was submitted b51

thc vcsscl,s agcnl, M/s. 1\tlanlic Global shipping I\t. Ltd.,6-" per thc conditions

" outlined by thc customs autl'roritics. Irollowing a thorough in'restigation, a Show

cause Notice was issued to the involved parties, including th,l appellant and th(

Shipping agent regardrng the mis-declared cargo and its orliin. The saicl Sh<.r

causc Noticc rvas adjuclicatcd b1, thc arljudicating aulhorit)'r'ide the i-p*]q

orrlcr clated 31.08.2023. 'n

!

.l

\
I

6.2 Nou' as rcgards to <:onfiscation of the goods under section I i 1 (m) of th

cuslorrrs Act, 1962, i1 is r>bsr:n.cd that thc adjudicating atllhc rltl.' at i)arc ll7.ll rr

P:rgc 14 ol 26

L-/

I

I

I
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lhrirrrpugrred orclt:r' rcr:oldecl t.lrtrt. llrt: rtoli<:cr: wlrilc p.u cscttLirrg a llill of Iirrlr'.y

has to makc and subscribc to a clcciaration as to tirt: trutlr ()I thc contcnts of

suctr Bills of trntry and shall, in st-tpport ol' sur:h d <:t:lzr ra t. iot't producc to thc

proper officer the invoicc if any and :rny su<:h othcr documcnts rclating to the

rmportcd goods as may bc prcscribcd as providcrl Lrrrdcr Scclion 46r o1- thtr

Clrstoms Act, 1962. Th<: adjudi<:ating authortty [urthr:r st:rtcd that'thc noticcc

psffiftIt". m.lnncr, not followed woulcl illcgal inasnrtt<:h as onc hits to procccd

ornly in tht: manncr prq:scribecl rrndcr larv. I|rrrthr:r, 1hr: er<1jtrclit'a1ing ar-rthogrty

placcd reliance upon thc decision of largcr -l3crtcl-r ol CI',S'l'A'l' rn lhc casc ol'CCL'l

Vs. Avis Elcctroni<:s I\t. Iicl. re portcd ai 2000(l l7) It. i-.'1 . :r'l I 1't\'i I-111.

I

.f has to cxamine t

I and ttrercforc, ca
I

lsupplicd bv the

hc vcracity u^f tltc corttt:nts 1o bt: clt:clarccl in t.hr: Ilills of lintry

rlnot take excuse as thcy havc acted on the basis of.documents

supplicr to follow solncthing.' wl'uctr is rcqutr<:<i bV law irt

dcclaration, as .mandatcd by S<:ction 4614) o{ th<: (lustorrts Ac1., 1962. In my

sidcrcd vicw, thc dcfdr:rtion is typically ma<.I<: bascd.on thc documcnts

vidcd by thc suppli<:r conct:rning thc irnporlcd goods, wLri<:h tltc irnportcr

i
it-'s upon to aiTirm thc accuracy of thc Bill o1'Untr1'. l''u rth c rntor<:, the irrlportcr

submits rclcvant supporting documcnts rclatcd to thc imporlcd goods, as

supplied by the supplier, to the proper officcr.

6.4 In thc casc at hand, thc Appcllant has filcd thc Biils of tintry bas<:d on

cLocuments providcd Lry the supplier. Iirrrthcr, thcrr: is no r:vidcnr:r: to cstzrblish

any <;ollusion b<:lwecn . thc sr-rpplicr and thr: appcllant <:onccrning thc

manipulatron oi thc port. ol loadrng or the coun1ry oi or1g1n wlth rcspect 1o tnc

irerportcd goods. Morcovcr, thc invcstigation <lt><'s rrol rrrclrcirlr: rhat thrl appcllanl

1,as Cctiatcd fi'ottt lhc pr gpcr 1:t o<:cdut.c or .fik:d thr: llill of lintrJ irr a niai'riri:r

.contrary to . the require$ents of Sc<:tion 46 of 1hc Orasloms Act., 1962.

.Acpordingly, thc findings of thc adjudicating authorily rrr thr:; rnattcr arc not

justifiable. It is also observed that Lhc dccision of thc l.arger tlench of thr:

CBtlF in CCIf vs. Avis Electronics Pvt. Ltdl, reported in 2OOO (117) E.L.T. 571

(Tri-LB), which was relicd upon by thc adjudicating aLrthorily, is not appli<;ablc

to thc lacts and circumstanccs of this casc. 'l'hc <lccision in l.h<: said casc port.ains

Pagc 15 of 26

L/-

6.3 'l concur with thc view of thc acljudicating authorily in rcspcct of Sccti<rn

46 of the Customs Act, 1962, which stipulatc thal whcn pre scnting a tlill of

Entry, the noticec is riqrrircd to makc and subscrib(: lo a ricclaration aflirlning

thc accuracy of the contents of the Bill of Entry. [n support of this declaration,

thc noticee must prescnt to thc appropriat<: officct- t.ltc invoice, il any, and any

oLhcr prescribed documqgts rclating to thc inrporlcd goods, as ortllincd ir.r

Stlttlln.4 6 of th<: Cuslonts Ac1, l!162. Ilc;r,r't:r't:r, lltr: tr;suFttr;ll arrsc:r i:r thc

docr.rmcntation upon wtrich thc importcr gencrall-v bascs and subscribcs 1o such

I

ln^r
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to procedural violations. whcrcas thc issue in the prescnt crtse is conilned to a

discrepancy in the port of loading and/or country of origin as stated in thc Bill

of Entry.

(r.5 Iir-u thcr in para ?'7.3 ol lhc impugncd orclcr in context to the nppellart\

oonti:ntion that therc wzrs no cluty implication in the preserlt case and as. s"uch

merel_r, for thc reasons that thc crrplqvec ollht: vcssel had incrrrcctlv Iad'Blanlcd

-t 
r- 6 

i-\ --r-Eil,/ rr vr)-\,Ail.- rn li;ii-ai or arrrl llrcrr:lrlrr'. litt'v cattttrll bt irIcI-rt slrriEFli-lt,r

proposi:ru,ion[iscaliorr o t )rc irrrlrorl-r:d goods anr..l lor inrposilr rn q{ pcnalty untlcr

thc lrovisions ol thc Custorns Act, 1962, the adjudicating arrthority held that it

is vicarious rr:sponsibility of I he importer to ensur(: that the corfipliance of

Customs law and procedure ar<: done to the hilt. lf the importer is left out without

6.(t In t.his rcgarcl, ul)on pcrusal ol-thr: statcnicnts'ol thc Appcllant, th(' maslt.r

of the Vessel, thc chicf olliccr of thc Vessel, and Ms. Shatana Sheikh N3$5;

I)ircc tclr ol M/s LJIritt rl l rttttrrslit l'radt' Irrtpt'x L\l . Ltrl., it is t'lcar lrrrm I pl;rilr

rr:adrng o1'thcsc siatcrttt:nls tlrat. thc A1.rpcllarrt lrad fit krroly]gclqp of the charrgc:

in the port of loarling 1t,v tltc tttaslt't' ol lht: V<:ssel. Thc invr:stigatiqndpgs-lpt

prcsent any evidcnce to suggesl that tht: Appellant playt:d an1, r:o1c in the allcged

act ollalsilyng <locurncnls rclatcd to.tht'port of loading or lhc country oloriglh.

complicil.y

any omission or commission in this regard

in such acl.i<:ns, i1 cannot be concludcd that the A1;pellant commi t.

s
6.7 Irurthcr at para 2/ .4 0f the imprrgned order t hc adjr rdicatrng ar.tthori

pointcd ou1 t.ha1 thc A1>pclkint iras no1 lodgcd any lcgal battl ' with t hc cxport.c

12r

for sending the cargo which is altogether from different cotrntry of ohgin ap

therefore on this count also the lmporter cannot casr away 
't= 

t""po"ffi

1hc cnlire act of omission and commission on the ground hat thcy'iverc no

4
nrvailrcgardin[] the coirnlry ol origin ancl its rn r s-dcc laratrcin rrI the iJlll oI lrrrtrv

(-,.3 In tl'ris rr:gard, i1 js obscn'cci that omission cln cl corn r|ission cannnlhr

assum.<i or pr.sumccl solcl.y .n ttrc basis that the appellant has not irritiatJ
I

any legal actlon agair)st thc suppli<.:r. lt is esscntial to havc concrete evidence to

cstablish an.y wrongcloinq on t he part of the appellant',. ancl the mere failure'' tq

pursuc lcgal a<:t.ion docs no1., irr itsclf, irnply any fault or mis< onduct 'lhercforc;

any corrclusi<tn rcgartlinl3 orrtission or <:ornmission rnust be supported by clcarl

and compellingl evidcnce. whir:h, in this case, has not been p:'esented' 
i

I

.any consequen<--cs, it wor-rld brced this sort of outright case o'mis declaration ol

the country of origin, and it would embolden the similarly pJaced importer's for

<:ommit.ting such acts olomission and commission, which is not at all acceptable.

In the absencc of any evide nce indicating the Appellanl's involvement

I

)].

; ..
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Ilurther at para 27.5 of thr: intpugnc<i orclcr thc adjudicating authority irr

cxt to tl'rc contcnl.ion of thc importcr thal thcr<: was no implication of

ustom5 duty hcld that. though thcrc was no duty intpiication in the prcsent

however, it is evident that thc importcr has rhis-dt:clarcd thc country of

of thc rffiortt'd goocls an<-l thrs ucl ol orrrissi,,,, ,,,,,1 r. n,nn,is.s:on on thcir

as rendcrcd thc said good.s liablc for corrlis<:al ion unclcr St:cl.ior-r I I 1(rn) ol

ase,

I

p.l0 tt rs lurlhcr obscrvcd that thc tindings o1' tlrr: adjr.rdicating aul.hortty in

holding thc goods liablc for confiscation undcr Scction L I 1(m) oi thc Customs

'Act, 1962, and consequently imposing penal action undcr Scction 112(a)(ii) of

[lre Customs Act, 1962, given thc facts and cir(]urlstanccs of this casc is not

.irrsrificd. Iit my- cohsidcrcd opirrion. a (;oulllry ol orrgrn ccrtiiicat< is crrLcii-rl
T "'

primarily in czrscs whcrc thc impor't.cr clarims a prchrrcrtt ial ra1.r: ol duty or whcrt

f.l'l".,, u." rcst.rrctions on the import of goorls lrour a parrti<:ular r:ountry. In thc
l

rlgin

art h

l:c Custorns Acl, 1962 and thcrcbv thcy havc nlso rcr.rdcrcd th<:rrrsclvcs liablc

or pcn al action under Section 1 l2(a)(ii) of thc Cusloms Ac1, 1962

,;

r(l

as it

icsr:n1 casc, nclthr-'r of l1-r<rsc <:onciitjons is ap1>1rr:zrblr: tcl thc irnportr:d goods.

t", Iiurtherrnore, it is an undisputcd fact that r)o custorls du1.y impli'cations

from any disercpancy in thc cor.rntry of origin or thr: port ol loading, and

werc no prohibrtions or restrictions on imporl ing lhc goods from Iran. It

lso bccn clcarly cstablishcd that the appcllant playcd no rolc in, nor had

nowledgc of, the actions takcn by the mastcr of thc vcssel. Further, it is an

I

nyk

undisputed fact that thc count.ry of ongin ccrtificalc, which is lypir:ally issucd by

f ht: relcvant authority of the cxporting country, docs r-ro1 involv<: t hc rmportr:r in

fndia. Givcr-r thrs, thc qucstior] ariscs that jf ltrr: r:orrn1rry ol origin ccrtillcalc is

1,."ucd by tHc appropriatc' authority in thc cxporting country, how can it bc

tsscrtcd.that thc maslCr of thc vcssr-.I forgcd thr: countrv of origin ccrtifi<.atc,

special[y when no connivance bcl.wccn thc appcJiant and thc slrpplicr has bccrr

sl abl.ishcd in thc invcstigation,

. i 2 Thercfrrc, in my .considcrcd vicw, ir was t hffiort of loading r har was

tanipulatcd by thc mastcr of thc vcsscl, not thc country of origin, as thcsc arc

wu distilrct cotrcpts. 1'lrc pott of loadrrrg rr:lcrs 1r.r t.lrc locatiorr fionr wlriclr tl-rr:

oods are load<:d, whilc thc country of .rigrn pcrtai,s 1.o th. count.ry wherc thr:

.ods were produced or rnanulacturcd, which mav difrcr fr.rrr thc port of loading.

fi.om thc casc rccords, it is appar.nl that.o i,rrcsligati.n rvas condu<:tcd

r<:garding thc country of origir-r ccrtificatc issuccl 1.r1, thc it:lcvernt authority of th{l
bxporting country. Morc.ver, it is rmportant to corsidcr why an importcr would

intcntionallv mis declarc the port of l.ading or thc <:ountry of origin when thcrc
I

flr('no customs duty implications, nor ahy rcstriorions or ;;rohibitions on thc
i

S,ttd. hsi"g importcd. 'l'hc rcason for su<:h an or:rission or <:ommission has not_,

g
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con-fiscation Lindcr Sc(--l iorr 1 I I (m) and lo impbse

1 12(a)(ii) of {he Crrstoms Act, 1962. Firrther, I pely rrpon lhe juhgment of th

t{on'ble Customs, Ir)xcisc, and Service Tax Appellatc lribunal (CDSTAT)

bccn provrdcc.l bv thc iLcliudrcatirrg authority arrd was rloL aLclcquatcly a<lclresscd
I

drrring thc invcstigation. 
I

6.l3 In vicr,r'of llrc irlr rvr'. i1 is < tcirr lhilt lh('dcclaralior. n a<lc by thc appcllanI

rcgarding the port ol loading and country of origin wi:s solely based on thi

ciocumcnl.s rcccivcrl lrom th<: supplicr. 'l'hcrc rs no evidr:nce to 
"rgg""t 

un1|

omission or commission on thc part of the appellant in mis declaring the port o[
I

loading or country of origin. 'l'hcrefore , in light of the facts E nd circumstances o[

tll( pr( s( nt cusc, il worrlt.l bt unjust lo lrolcl tlrt' rruprrg.ii rl gt,.,tls lilbit I- rI

a I)crftrlty undcr Se cti:o

;

MuntLrai. Wcst Zorral llt:rtcir. irr Fiiral Ordels Nos. A/858t]9 E58c)1/202jsxr
'1 ''!r-

A/8581):tl2O2.i, <.larc<1 IP.O5.2023 wlrcr.t;irr wlrilt: d&rl.irrg ,,ritlr a s irrrilar 
.rnal 

icf

on factual mal.rix, thr: Ilon'blc 'l'ribunal has sct aside thr: confiscation of good$

and pcnallics imprrsr'rl r.rporr thc appcllarrts in lhc sard miltLcr. 'l't 
" 

tu.t. ,nd

circr:mstanccs of th<: l)rcsonl case bears a striking similarity to the above

mentioncd c4se dccirlecl by thc' Llon'b.le CtrS'IA'l', Mumbai, West Zonal Bench,

r'8. The /irsl issue that comes up relates to the pLace o,r origin. There x,

that appeLlants had

'$I

*
\:

b no contention on the parl of cu:;Loms auLhorittes

in.sisfed upon sour(ing 1ro^ tron or thcLt thefhacL anu contmercta

enqaqerncnt.s tlith supplir:rs in lran thttL utrts soutlht t.b )e obfuscated

b11 a pctpcr lrcril tt,rortqh. Dubai/ Sllnrjah. On thc contr('n), thc c-ntirc

proesllnqs haue iteert cu rierLttrctuqlt orL the 5*esurtlpt iott LlruL tttetStx

is no entlagem.enl olhcr tho,i uith the contracted supplier*:l'hrytLe

euklence of goods not be.ing of Taituanese/ Omani.oigin, as contained

in the bilts of lad-irtg, gre the records of po"ssage bg MT Braueuorth "

from Fujoirah to So.har en route to lndia hauing been iaterrupted bg

allegedlll calting ai Dayyer in Iran and' of MT Chem.Trader houing

caLled. at Bander lmam Khomenei in lran before arriuctl at Jebel Ali for

the next uoAage to Mumbai. There i's no euidence on record' elicited

through offtcial channeLs, of the facts relating to the mouement of the

ue.ssels. The inpugnecl orders haue placed emphosis on the

tt"t.^""t" *"ordn,i 1ro^ Lhe master of the respectiue ues?els but' in

the absence of offtcbl confirmation from authorities at Oman/ UAE

about the port ciearance submitted for en!ry at Sgthar/ Jebel Ali Luhere 
'

ackttou,tledgetltll, tltt: tu)o uessel's depnrted for tttiual 
-irt

Kandla/ Mumbai, it carutot be coniLuded' thot such eui'7ence can be

relied upon to uLsit tletriment upon i.mporters who httd n'o commeicictl

engagement uith the ue.ssels or her masters

t.f wc h.a.l)e- d.eliberatelu not touched upon (rnA of the decLsions cited

a, u.rn sidcs in :fip";1 offfi, Leqal submi'ssioni' we hauc reLicd

e'ntirelg upon the fcLctual matrk of the case, 'in the recorCs as utell as

submissions, ontT Lhe lau't as set out in Customs Act, 1962 to render

the fincling here. We dicl so, rltith tleLiberate intent, for demonstrating

.'t

.

I

L
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The relevant portion of the said judgement is reproduced as under:
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that it is oL;LigatorLJ on the port o.f udjurlicatitg ttuthorttll to euQluQte

Lhe proposa\s puL forth in t.he shtttu t:ttrtse notit:t: on the blsis of

ouoilable

fine/ penal

role of the noticee on the circumslcnces lecrclinq to the conclusion of

hauing breached. Custom^s Act, 1962 is nol onLg inrtppropitt.te but

tantamount to executiue ouerreoch thrtt n.Lle oJ Low abhors.

14. For the abouc reasons, ue set aside the impuglned orders'ond

ullout the appeals."

O. l +. tn view of thc abovc hn<lings and rcspc<:tlull,v follow r-rg tl'rr: dccision of tht:

ll Ion blc Ct'.rstoms, Excise, and St:rvit:c Tax Appcllalc 'l'ribtrnal (Cl,S1'A1')'
l

lMumbai, 
Wcst Zonal Ilcnch, in l"inal Ordcrs Nos. A/i3ir889 8589 1/20213 an<1

^/8589512023, 

.dated 1 1 .05.2023, I hercbv qc1 asidc Conliscation of thc

pt.ion lin<:

scal lon o1

ftrcts LtnQ-- lttu.t urtd lhat (.trtl4 rlr:trirtc:t1t. o.[. tluly or
-f
ties, uisi.ted, upon an tmporte:r tuithout examin<ttion of the
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Now as rcgards to thc confiscation of t.hc vcsscl r-ttrdcr Sccl.iort 1 l5(2) ol-

*
* Customs Act, 1962 it is observcd that thc adjudicating authority in para

6.1 1 of 
.thc 

impugncd orde5 hcld that sincc thc vcsscl has bcc:n usr:d as rncans

I:transport knowingly lor thc offcrrding goods, it is liablt: lor cclrtfiscatiort undt:r

r'r'tr9i: I13(:) of lhc Custollrs;\t:1. 19Oi. I ltur'c .;rt 1'ul15 1.rt:u:'r d llit prori::iort

I scction I l5 (2) of the (lusloms Act, 19t)2 and thc samr-' js rcproclur:ecl as undt'r:

Section 175. Confiscatiora of conoegances.
. 

"12)'Ang conDeA(lncc or unimuL u.scc{ ci.s u mcuns of lrunsport.in tha

smuglgling of any goods or in Lhe curriaqc of cLn.q srnur1alt:d qor.tds shall

be liable to conflscation, unle.ss the owner of tttL, conuc Ltc.n('c or animal

. proues.that it tuos.so rr.sed uithotLt thr. knott,k:clgr: or conniuctnce of

the owner himseLf, his ogen\ tf ang, anrT the ytc:rson in chct.rge of the

conDeuance or anirnal.

I,'rom a plain rcarlrng of thc abovr:mcntioncd provrsion, it is ovidcnt that

cctlon 115(2) of the Customs Act, 1962, stipulatcs that a conveyance can be

confiscated under this.scction only when it is used as a means of transport for

Bmuggling goods or in the carriage of smuggled goods. In the present casc,

Lhs csscntial elemcnt-the Smuggled nature of the goods or the smuggling of

goods-has not l-:ccn r:stablishcd: Morcovcr, sinr:c t.hr: " confiscation of thc

I

i

t
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impugncd goods has alrcady been set asidc in thg preccdrrrg paragraph, and i

thc3lsencc of qny fi rlfiings lrom thc adjudicating .autlprity regarding th

smugglcd naturc ol t he goods, I am of the considr:re,5l oRinion that. th

s / 49 - 98 & 99 / cus / )MN / 2023 -2
._

Section 748. Liability ol qgent appointed bC tlte petson in

charge of a conoegance,

"(2) An agant appointcQ by the person in charge of a conueyancc and

eru.l person u,tho represr:nts iimself to any officbr of custom^s tts' an

agent of ang such. person in charge, and is accepted a:; such bg that

ofJlcer, shall be liable for the fulfilment in respect of the matter in

question of rtll' bbligations imposed on such person in charge by or

und-er thi.s Act or ang law for the time beiig in force, and to penalties

and confi^scations rtthiah mag be incurred in respect of that matter'"

Irrom thc plain wor-dings of thC aforr:mentioncd provisicn it is evidenl

that agcnt of ihe Vessel is liable to pe nalt.ics and confiscalio-r incurred by

thc person rn chargr: oltrc Vt:ssel in r<:lalion to anv matt(-'r uttder Customs

ncl, 1q62. 'l'hcrclor<'. llrc ( ol)lcnlion of thc Shipping age nl thal pcnalfy

irngrs<:cl upon thcrri is rnisplacr:d is not tcna$le in ttriS rellard Ntlw, in

orcler to determine n,hclher the penalty imposecl tlnder Seclion l l4AA ol 3

'Gr

Customs Acl . 1962 on the Shipping agent on behalf of meLstcr of the \resscl. I

find thal, sinct:thr: <rolrilsr:a1ion ol goods iras alrcady bccn scl aside in the para

supra, thercfore the plnalty imposed undcr Section 1 12(k)(ii) will not sustai

and the samc is hcreby set asirlc.

7 . Now as regards to imposition of penalty under Section 1 14AA of th

Customs Acl , 1962 on t he Shipping agent on behalf of thc rnastcr of thc Vessc

it is observr:rl tharl thc a<l.jrrdicaling authority jS its f.ndings has ck:arl

cstablished I I'rat 1l're nlast.or of t hc vr:sscl has knowingly and intcntionall

confiscation of the vesscl undcr Section I l5(2) of the Custc,ms Act, 1962, is no

justifiablc. Consequcntly, thc confiscation of the vessel is hercby set aSide

6. 17 As regards to thc imposition 6f pcnalty under Sec .ion 1 12ib)(ii) of th

rnanipulatcd the port of loading and provided incorrect details in the IG

I

I

I

e

i)

I

I

llrrgi-igli tlrr:ir slrippirrft ;igcnt i.c, M/s Samrtndra. lVlarinr Scruiccs Pvt. t-tdl.

Furthcr, thc r:ontuntioir ol.tl'rc Shipping agcnt that thcy are nol liable for. pcnaltjr

on behzrll of the rnaslr'r of thc Vt:sscl is misplaced anrl rtnsustainablc. Thil

qrgumcnt dor:s not hold merit to the extent that it seeks to absolve the Shipping

agent from liability. .l find thal Sect ion 14ti(2) ol the Customs; Act, 1962 containi

provisions that make thti"agcnl of 1.he vcssel liable for the fulfilment of pcnaltiei

and conllscalions inctrrr<:d by thc persort in chargc of thc \/esscl in relation

any matter undcr l.hc Custorns Acl, 1962.'l'he relevant text of Section 148(2)

I

IQ ,*
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Section 114AA. Penaltg for use of false and incorrect

material,
<, rE q.9
i>iJi a pcr!;on knou'irrylg or inlcrtlionuL[t1 ntttkc::, 1:i1|11; 6r u:lc:j. or

cquses lo be made. siuned or useci, anu declaraliort, :;l"otetnenl
.<D t) q>' <>.

or clocument uhich .is false or incorrect tn unu matcrial

pttrLiculur, irt Llte trunsuctiorL oJ' ony business for tlrc purposes

oJ th.is Act, shall be li.abte to a panattu not cxt:eedirLe lhte tines

the ualue of gootls.

7.1 ln my considcrcd opinion, lor unpositiort of 1;cnaltl' undcr Scction I 14AA

oi thc Customs Act, 1962, lollowing c:lcrncnts should bt: pr<:scnl:

i. A declaration, statemcnt or documcnt inlentionally or knowingly signed by

any person.

ii. 'l'hc said dcclaratiori, statcment or documcnl should bc falsc or incorr(lct.

rii. 'l'hc sarid dcclar-atiort, statcrrlcrll. or clo<:ttmcrtt siroulc.l bc uscd it'r

: lransa<'1ron olan-v busir:ess lor lhe lltrrlrose rlf 6rtslotlts At:l .

Il- thcsc r:lemcnls are rrot ostnltlisl'rt:d. lltc irnpositior.t of :l prialtv undcr

tion I 14AA u,ould not bc lcgally ju:;liliablc in tltc prc':';ct.tl cirsc

=

B

I
I find that all thc t:sscntial clemcnts for imposing a pt:nally under Section

of the Customs Act, 1962, exccpl the one rnunli<;ncd at poirrt (iii) in p.rra4
I

,r mis-dcclarcd Import Gcncral Manifcst (lGM) has rrot bccn uscd as a docurnt:nt

' lin any busincss transaction for thc purposc of thc Customs Act, 1962. It is

lfurther noted that thcrc is no implication on iustoms dut-y in this casc
l

conccrning thc dcclaration of thc in<:orrc<:t IGM. and thcrr: is r.ro indication, at
I

!r?taaFD(,)rn I (lltrl q tirr, :nrreslrgalton. that hrry rrn.itrr, lrCrrClrl was avilrlcrl lrv ti['| 'rt ;-'

pra,.are prcscrlt irr thr: prcsr:nt crasr'. As Jlcr llrt: r('cor(ls. it is ollscrv<:d thal thc

hc ncccssary clcmcnt lor inrposing a pcnalty unrlcr St:<:1ion I l,1AA is abscntIr

h4u."or"., it is crucial to undcrstand thc inl.en1 bchind thc cnactment of Section

ll I +AA in thc Customs Act, 19b2. 'l'he provision airns to ysenalize those wlro
I

deliberately or knowingly provide falsc or incorrccl dor--umcnts with the intcnt to
lcvadc <:ustoms dutics or circumvcnt othcr provisions of t l'rc Act. In thc absencc

of a busincss transaction or any harm causcd by tlrr: nris dcclaration, the inte nt

L
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tlre Customs !ct, 1962, is legally valid, it is crtrcjal to cxamint: whethcr

the essential elements for imposlng a pcnalty rtl-rdcr this scction are

prcsent in thc facts and circumStanccs of thc prcscnt czrsc. Scction I 14AA

of the Customs Act, 1962 is reprorluccd as t:ntle r:

s

appcllant, thc Shipping alcnt, or t.hc mastcr ol t.hr: Vr:sscl lrom t he lihng ot thc

irt<:orrcct lGM. Sincc thc said IGM was not uscrl in any trans:tr:tion ol busirrcss,

I
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to impose h pcnr.rlty t.urrlr:r this provision docs not seirn :;ubstantiated in thci

prcsent casc. 'lhe matt(:r was vcry well explained by t're l*on'ble lUe..tUeri

(Technical) of CDSTA'I' Mumbai in its judgcmcnt in thc mat-e r of Suresh Krrma

Agllanval, Vs (lommissicrrcr of (lLrstorns-lll, (kder No. rldli5l-oJ3l9CI*fiffi

rcl('vanl 1('xl ol llrc sarcl ortlcr is rcproclttcc'<l as unrlcr:

"9.2 Aftcr dctailcd axctmination, the Stnndinq Commitiee on Financr*'

hctd submitted its 'tunrLtA Scucrtth Report on tLrc 'l'axc.tion Laws,
.a .,

(Amendment) BiLl, 2OO5 on

,-'.. I -

12. 12.2OO5. In the said reportlTQ

CommiLtee's <tbseruution on tlte neulg inserted Section 1 14AA brings

out more clarity to the lr:gislatiuc intcnt ctnd purport cf this Section.

'l'he reLeuant pttrt4lraphs ol the scticl 27th Report of the Standinq

Committee on liimrnce is t:xtrocted ctnci gliuen beloul: '

Clause 24 (lnsertlon d neut section 1 14AA)

62. CLctuse -24 of lhe BiLl reads as follouts:

After section 1 14/\ of the Customs Act, the follou.ting section

sltrtll f itts<'rtcd. , ttt t ttt:lll:

" l 14AA. Penalty for use of false and incorrect materioL. if a person

knouinglll or intenl.ionally makc.:s, si-qns or ,r.n., ,, causes to 
"be

madc, signcd or tLsed, nny declanttion, statcment or tlo'ttmr:nt uthich

i.s /czl.se or int:t>rrecl tn any material particulttr, in the 'ransaction of

<;n.q bu.slne.s.s f<tr lhc' purpose.s o/ thi.s Act. shall b<' Lirtbl= to u penal<q

rufl exceediryl liue timt:s lhe uctluc: of g1ood.s."

63. The informct-tion furnLshed b11 the Ministrll states cts follows

ort thc prctposc:tl pt or:isirtn:

"Seclion 1 1 4 prouirles for pertalty for improper exportation cf goods'

Howeuer, there haue bcen tnstctnces uthere export LU(ts cn paper onLy

and no goods httd" euer crosseri the border. Such serious manipulators

couLd, escape pertal rtcLton euen u-thert no gootis t nre actuallg

exporlerl.. 'l'h.e la.cu-n.a has an atlded. dtmension becouse ol' uarious

cxport incc:nttuc.scirr:rncs. To prottitle for penaltyl irt such casc's of fctlst:

and. incorrcct dr:cLaratktn of mgterial portic:ulars rtnd fcr giL'ing faLs*

statements, c1r'ciara.Lions, r'tt:. fttr tlrc purpase of transut:tion of

businr:.s.s under thr: Custonr-s Acl, ll i"; proposed tt) probi'de cxpres,sly

Lhc potLcr Lo [.t'ut1 pent ill up Lo 5 ttnes the uctlue of lloiods l\ neu)

st:ctlon I I4 AA is proposerl to bt: insrzrted ttfter se<'tion I l4A "

64. It utas rnter altct expressed before the Comnittee by the

representcttiues oJ' tratle that the proposed prouLstor s u)ere uerA

harsh, Whtch might teatl to horassment of industrie:; ' by ulrtg of

summoningl an im.porter l.o l1iue a 'false statement' ctc ()uestioned on

these concerns, thtt Mirtistrq in their reply stated as uncter:

I

o
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"The enhanced penaltg prouision h.os bccn propose<7 considc ring the

serious frauds being committed as no g1ootls orc: beingl exyxtrted but

po.pers are being createdJbr auailing the benefits uncler uerious cxport

promotion -schemcs. Tlte Qpprehensbn thctt cut irnportc:r can be'

su.rumoned under section 108 to giue d stotem.ent thttt the declaration

of ual,ue made at the tine of import 
_Ll)cts lrlLse etc., is misplaced

because person summonui under Section I OB ttrc required to state

the truth upon arul subject rcsytr:<:ting ult i.d'r tltcy rve lteinq <:xan'tiner)

and to produce such rTocuntents and other th.ingls (ts tnou bc requirr:d

in the inquiry. No person surnmoned under Seclbn I OU crLn lxt coerced

into stoting that uLhich is rutt corroborated blt Lhe documcntarg and

other euidence in ttn offence cese.'

65. The Ministry aLso informed as unrler:
''l'he 

neut Section 1 14AA has been proposed consequent to the

detection of seueral cases of fraudulent exporLs u.here the export;

utere shown onlg on paper and no.gootls crossetl the lnriktrt borrTer.

'l'he enhanced perutltg prouision has been'proposttcl considering the

seious frauds beinq committcrT os rut !1oods arc bc:ing acported, but

paper-\ tve beingl created for at'ctilinl1 lhc nttrrrbc'r oJ'bcrLafils uncler

uarious cxport protttollon .sc hcltils.

(;6. 'lhe Cofftnittce obscn,,c thut oLttinq to the increased

instances of utilfu\ fraudulent usage of c:xport pronntion sc:hernes, the

prouision for leu11iry1 of penalty upto fiue times thr: ualue of glottcls has

been proposed. '[hc proposal ctppe-ors to be in thc riqht dircction as

i3t he offences inuotlue criminal intent tuhich cannot bb treated at par

other instontes of euasion of dutg. 'fhe Committee, howeuer,

ube the Gouernment to monitor the implemenlrs.tion of the proui-sion

th due diligence ond cctre so es Lo ensurc that it does not resuLl in

undue harassment.

NEW DDLHI; MA.l.

GDN. (RETD.) B.C. KHANDURI.
12 Deccmbcr, 2OOS

Cha irn run,

21 Aglrahayana, 1927 /Sakcrl
Standingl Committee on Finance.

<€>-

From the aboue detoiled cliscusston enLl ex(trrLination of tLte LeglaL

proulsions as introd.uced in the Taxation (Amenclment) BitL, 2OO5,

ulhich inter alia includes Section 114AA, it couLrl be concLuded that
'section 

114AA tuas exomined in detttil bg llte Stunrling1 Committee on

liinance, before it ulcts brouglht inlo the (-'u.slom.s At:l by'fcuolion Laws

(Amerulmen.t) AcL, 20O6 tu.e.[., M.07.200(t. Duringtr the exarrtination of

the Ser:tion I 14AA b11 the Standing O<;rnrniLLe<: on l')inance on the

w

7
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rcpresentetiDcs oJ'Lrod(. expressinlJ thttL the proposr:d prouis{r.ttts tuere

rr,ry hurslt. trthu'h ntitlltt lettr) to hurrtssment of inc)usrrtes, b17 wag of

summoning an exporter/ importer to giue a 'faLse statement' etc., it

utas explctined by1 the Ministrg of l;lnancc thai neut Section 1 14AA has

becn proposed conse:rquenl to the detection of st:ucral crrccs of

frctudulent exporls. u.there the exports were shotun only on paper aid

no goods cro.s.sr:d Lhe lndian borde.r. 'lhe imposition of enhanced"

penalty is applicahle Jr.'r seiorLs frarrrls beinq commillerl as no rloods

arfigi,0q exporteLl, but pupers ctrr: betn.q crc:atr:cl .for auoiling.-the

number oJ bene|its unrler ttorious cxport promotion schemes. On iuch

explan.ali.on eiucn bLb[he Ministru of l;inance, tltg4Sbndito Commilllt*-.

onFinanccconsit1tlret1rc'cxlmment1,in.t7theabouectmendnentu,ltththe

,,1, t trttli ttr.- l,r il. 1tr,,1>''r intnlcmcnlalion :'o th(tl th"rt' is, no ttntl'ttr"

harassment on Lhe exporters.

t O: 1 From the ctbot'e dektik:d discu.s.slons and analgsis, in ansu-tering

the questbn o.f impositbn of penult.1l on the appel.Lant in the role of

Partner of cusloms broker Jirm, under Section 1 14AA ibiC, I hctd come

to the follouinq concluslons. In apprr:ciotion of thr: asp,:ct o.f ttttious.

rules for interpretalion oj statute, I ltad attempted to apot11 firstlll the

'litr:rrtl n.Lle' (l ut-L( rpralation to se(. lhe pTatn frLe(tntn(.' o1 tlrc tegui-

proukion containecL in Scr:tion 1 14AA ibid as discu.s.sed it parograplTs

8. t to 8,4 ubouc, untl lhus haua (:ome to the cont lu.;ion Lh(tt tha

proui.sion for imposition of penaliy under Section 1 l4AA is appLicable

uL tl situttttort utrcl ort (.ut.tj'pcrsotL ttuhitLg utt ucLitt t L..slalt:r-' l/rcli.'ilt s

qootl s

I O.2 In order to lurthdr c:xamine u.thether such attempt hts lead me

lhe proper conr:ll.slon, t ltrtd also ttLternpted Lo rtpplll tlrc misc'hk:f"tuLe'

of interpretcttion b11 anatgsingl uthrtt uas the legcLl prouision for

tntposiLbn of pc:nalty bcltre insertion r:f the SectiorL 1 14,\A ibid, tuhtrt

u.,as the misc:Lrk'f or deJ'et:t Jbr u.thich the penal prouision tLnder Section

I l' .\,\ tt'ct:; fLrst!g ;n!rocltrcaC, tt'hcrt remerlg lhe pa4iantent kr

prouided to cure such defect and uthttt ts the true reLason of the remedg

in tn11 analysis in pr*rallraphs 9. 1 and 9.2 ctboue. I'hu.s. ' ltacl cwme to

tLrc concLusion thal thr: pc,:rLaltlq prouided under Scction I l4AA ibid is

onlg in respect of trans(LL'l it t11 cLng busLness with Custom:; scins good-s,

i.e., fake paper lranse(:tions u,,ithout inuo\uing export of',.1oot1s.

10.3 In tlre rc:sult, I hotl ctlso confirrned that the conclu;ions ariueci

by me as aboue, b-t1 appLll ingtr the 'GoLclen rule' of interpretztion in order
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totensure that irt tha ctboue attempt in inlerpretcttiort of a stotutc,

wlrcther my conrT.usio.n fuiri teti kt art aLtsunl rc.su/f, .so cLs to auoicl

deiuing ontl.,rmeaning of the unrds in Section 1 41 1AA. ibkl, tLl.al these

does not turn in l.o ottr.1 such rtbsurditll, b1,1 d.i.scussinq tltc issue at

paraqraphs 8.5 ancl 8.6 as utell os ot prtratl rr.tphs cts 9.3 ctnd 9.4.

.3 1'his judgment provides a dctailed intcrprctation ol 1.hc application of

bction 1 1 4AA ol the Customs A<:1., 1962, and thc rlcccssary cle mcnts for

posing penaltics. Thcrcfore, it is clear that thc provisions of Section 114AA

an only be invoked in crrcumstances whcrc t1-rc forgcry of documcnts has 
-

irectl1, lsi to the cvasion of Customs Duty or '',l,hcr<: thc pcrson forgrng 11r,1

ocurlcnts has ervailcd any unrluc bcnttfils, p:r11it:trlari-y in citst:s wltcrc thc

po.t oiSoocis has not takcn placc.

.1 In vicw of thc aforcrn cnt.ioncd lindinils anrl rr:lyirtg on thc cxplern.rliort

rovidcd by ttrc I'{on'ble (lliS'l'A'l'Munrbal in its judplrricnt iri 1l-rc ma1 tcr ol Surcsh

umzrr Aggarwal Vs.. Commissioner of Customs-Ill, C)rder No. A/85533 l2024,l
nd that thc penalty c.rnnot bc rmposcd undcr Scction 1 14AA of thc Customs

cl, 1L)62, in the lacts and circumstanccs of l.ht: prcscnl casc. 'l'hr:rcii.rrc, thc

cnalty imposcd undcr Sectron 114AA on thc shipping agcnt on behalf of thc

ter of the vessel is hereby set aside.

Thc {ppcals filcd by thc Appcllernts arc: ht:rc:b-v illowccl wil.h c:onscqucnlial

licl, if any, in a<:<:ordanr:c with law.

*

Amit Gu
Commissioncr (Appeels)

Customs, Ahmedabad

l)alt::: 27.O5.2025

.No. S/49 98,99lcus/JMN/202s-
Bu Reoistered Post A.D,

M/s tJnit.cd Irul.urtstrr: Tradc lrnpcx I). Ltd., l'1ol No. 32,3i1,42 & 43,

Officc No. 105, liatna Kala Cornplcx, Mtrnclra, Kachcl-rh, Gujar?rt

370421.
14/s Sanrundra Marinc Scr-viccs P. 1.1.d.,211, l'' 11oor, Ilajmandir

.Complex, Four-way lioad, Near Pipavav Port. main gatc, Pipavav

K6^6
(i)

(ii)

*.,EfrUESrED

$oorar/stPER I NTEN oEN r
r{t'er lftqt (ol*r{) , srrrarac.
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Copy to:

1 'l'hr: Chir:1'(lornrnissioner ol (luslonrs Gujarat, CustonLs Flo

Ahmcdebld. {_.,
2. l'he Commissionr:r of Customs, Customs (Prev), Jamtragar
,1.'l'hc Addil.ional (}rrnrnisslorit:r, Cust orns (Prev), .J anrnrrgar
4 Guard 1,'i1c.
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