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g ARISING OUT OF ORDER-IN-
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Speaking Order No. 13/2023-24 dated
13.07.2023 issued from F. No. VIII/6(a)-
24/2023-24

- I3 Tela D iiedi®d ORDER-

IN-APPEAL ISSUED ON:

17.06.2024

w | fidediemHaydl NAME AND

ADDRESS OF THE APPELLANT:

M/s Shirdi Steel Traders, Plot No. 1497/B, |
Opposite Theosophical Lodge, Rupani
Circle, Bhavnagar.
Works :- Plot No - 40, Ship Recycling Yard
Sosiya, Bhavnagar.
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TP TARIGS 3 AE b ANUTAIa/TYFaarad (HAGRINY) (AT,
rerafaym  wwenTt EREE e rgdeaeas.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

B ETHMIfd®I ATe .

any goods im ported on _l;aggage.

W THTAS AT U faraaTey |

any goods loaded in a conveyance for importation into India, but vhich are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

dmerafifam, 1062 Sorwmax ausaSASHaTT AR ag epaTTATR T

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

SW ST e

The revision application should be in such form and shall be verifiead in such manner as
may be specified in the relevant rules and should be accompanied by :

ﬁaﬁé;ﬁqaafl 870BHGH. 6 TG 1 dyUHAUTREFTsAERT TR 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

WA ETTaw S HATARTYTAATS D! 4 Wiaar grea!

& UTSHTAGAGTAN D T~ oh  CTUH TR 3 TUTITH, 1962 (TUTHLINT)
vt v, gus iR fafaumeidrdiddardiaammess. 200-

(FULEIIHTA)ATS.1000/- (FUCTH EARHTT
) sramfhraes!, RrafayramsaaRETaEe oR.6 Freufaa,
R TsrarEdsfee s ETR®.1000/- e

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

"o, 2
Fa I R R R E i BB L E R R o SN L o B F e
AT 1962 BIYRT 129 T (1) pyf=ohRi.v.-3

Fies, s ag g aRAaERsftaaRmrrdwna e ffRaaawerdaearad

In ;espect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

-. _' T3a [ Customs, Excise & Siervice Tax Appellate
a1, gfffteEtadts Tribunal, West Zonal Bench
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SR, SgHTeiHeH, Fee MRURTRY, 3R | 2nd Floor, BahumaliBhavan, |

I, $gHGTEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

HHATIeBATUTIaH, 1962 PIURT 120 T (6) B, WHTeHATUTTGH, 1962 FIURT 129
g derdferftmswufmiif@ayeaameaR-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(@)

e e e N —
HHUITEE USRS HE [ UP e IR ST

(@)

where the amount of duty and interest demanded arl_d_péhalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees; |

()

e — e — — =
U UL H BB A T T U AR -E Y. YA g@ReTT

(b)

where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(n

TR e e ; —_—
FHII TG UCR S U S eIa), g wRe Uy .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

TP TG SUBRUTHHHA, AT S  10% IHGTHRATR, o6 R eh e UacSaacie, ae s |
103 3ETHRAWR, STeibacie sfaarehie, sdteRaTamg |

-4 s in dispute.

%:m 129 (Q) HrrIadiauiieubaHaeRIASHAGATT-  (P)
TSRS ITaTTafaa S guRAB A H
/(@) AR T d S RIUeay

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
Xdemanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

IyaieHS st - - s
il Totaeh N U

Under section 129 (a) of the said Act, every applicaﬁt-i‘nn made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. Shirdi Steel Traders, Plot No. 1497 /B, Opposite Theosophical Lodge,
Rupani Circle, Bhavnagar, Works : - Plot No — 40, Ship Recycling Yard
Sosiya, Bhavnagar (hereinafter referred to as “the appellant”) have filed the
present appeal in terms of Section 128 of the Customs Act, 1962 against
the Speaking Order No. 13/2023-24 dated 13.07.2022 issued from F. No.
VIII/6(a)-24 /2023-24 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Customs Division, Bhavnagar

(hereinafter referred to as “the adjudicating authority”).

s Briefly stated, facts of the case are that the appellant had imported
vessel MV MSC NICOLE for breaking up as per Memorandum of Agreement
dated 10.06.2023 and filed Bill of Entry No. 6624607, dated 28.06.2023
under Section 46 of the Customs Act, 1962. The Bill of Entry was
provisionally assessed by classifying the goods viz. Vessels for breaking
under CTH 89.08, Bunkers (inside/outside Engine Room Tank) under CTH
89.08, Provisions under CTH 98.05 and Paints, Thinner, Chemicals, Acid
and Greese under CTH 3814. On production of Origirral Memorandum of
Agreement with all other relevant documents, the Bill of Entry was finally

assessed vide the impugned order by classifying fuel and oil (bunkers)-w_:;.

inside and outside Engine Room Tanks under CTH 2710. P \ \
> '.,T e “;,‘.

3. Being aggrieved with the impugned Order, the appellant hlras ﬁ%@%:f i ! |
/&

the present appeal contending as under; TN //‘

e All such litigation appears to had been finally decided vide settled case
law passed by the Hon'ble Tribunal Ahmedabad vide Order dated
01.12.2022 bearing No. A/11792-11851/2022., read with Order dated
05.04.2023 passed in Civil Appeal No. (S) 5318-5342/2009 by the Hon'ble
Supreme Court of India. Therefore, the impugned Spzaking Order is not
proper correct legal as before issuance of the Speaking Order dated
13.07.2023 your Appellant had not been heard. If your Appellant would
be heard before issuance of this Speaking Order dated 13.07.2023 your
Appellant would have been explain all the fact and circumstances.

e It is to say and submit that the grounds mentioned at para 5 of the
impugned order appears to have been consider without verifying the latest
judgment dated 01.12.2022 passed by the Hon'ble Tribunal Ahmedabad.
During course of deciding the issue whether such remaining stock of
bunker either Lying inside the engine room of the vessel or outside the
engine room of the vessel had correctly and leally classified under
Chapter Heading No. 2710 instead of under Chapter Heading Chapter
Heading No. 8908 of the Customs Tariff Act, 1975 had lastly been decided

S/49-30/CUS/MUN/2024-25 Page 4 of 9



by the Hon'ble Tribunal Ahmedabad vidc their Order dated 01.12.2022, a
copy of this order has already been annexed in the Appeal itself. In the
impugned order dated 13.07.2023 The Adjudicating Authority has
somewhat accepted the vies /submissions/ fact and circumstances of the
case at para 3. From this document it is clearly establish that the
impugned order appears to have been pass by violating "Settled case law"
as discussed in the Appeal itself.

e The old and used ship under reference had been imported in the month of
June, 2023 and presented the bill of entry on dated 28.06.2023 through
EDI system, Order/Speaking Order wherein at para 3 of the impugned
order the Adjudicating Authority/Assessing Officer himself has disclose
that your Appellant had categorically classified the disputed goods under
Chapter sub Heading No 8908 of the Customs Tariff Act, 1975 during the
course of presetting the subject bill of entry under section 46 of the
Customs Act, 1962. But the Assessing Officer had without authority of
law has assessed to duty of customs duty of the disputed bunkers in the
nature and style and classify as, mentioned at para 6 of the impugned

Order, which reads as “In view of the above provisional assessment of

Fuel and oil (bunkers) Inside & outside Engine Room Tanks, resorted to
y the importer under CTH 8908 in the Bill of Entry has been re assessed
%1 CETH 2710” by violating gross of principle of natural justice. This
peaking Order appears had been passed without observing the proper
assessment proceedings either provisionally or finally of the imported
goods. Therefore, the impugned Order dated 13.07.2023 appears to not to
have been passed on the basis of such Judgments passed by the Hon'ble
High Court as discussed at para 4.2, & para 4.3 wherein taken the base
of case law decided by the Hon'ble High Court viz, in case of M/s Priya
Blue Ind. (2006) (200 ELT 506 (Tri. Mum), M/s Priya Holding Pvt. Ltd
(2003) (153) E.L.T 104 (Tri. Del) & case No. (2013) (288) E.L.T, 347 Guj
respectively.
e 5. Further it is to submit that now the Hon'ble Tribunal Ahmedabad vide
their Order No. A/11792-11851/2022 dtd. 01.12.2022, as well as b the
Hon'ble Supreme Court of India vide their Order/judgment in Civi Appeal
No (S) 5318-5342/2009 dtd. 05.04.2023 has decided the issu finally
wherein it has been clearly held that the disputed bunkers et either lying
as stock inside the engine room of the vessel or lying outside the engine
room of the vessel have categorically classify unde Chapter Heading No.
8908 of Customs Tariff Act, 1975. The wrongfu classification made on the
disputed bunkers under Chapter Headin No. 2710 though these disputed
bunkers were nothing but finally termed as "Integral part of the old and

used imported ship, imported Kffi breaking purpose. Therefore, your
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Appellant had correctly self assessed the disputed goods under Chapter
Heading No. 8908 of the Customs Tariff Act, 1975, in the nature as "part
and partial of the old and used vessel under reference'.

e The submission made at para 5 of the speaking Order/impugned Order
appears not to have been fully complied with to achieve at the ends of
"principle of natural justice" In para 5 of the adjudicating Authority has
referred the Circular No. 37/1996-cus dtd. 03.07.1996. This circular
appears to have been issue only when the C & AG had objected that such
stock of moveable gears stores, bunkers would not be form of the LDT of
the vessel when the duty of custom was levied at the specific rate of duty
as per the "LDT of Ship Therefore in the present case, the concept of
Circular no. 37/1996 is not applicable in the present case. The present
case is pertaining to the importation of old and used ship MV MSC Nicole
imported in the month of June 2023. Therefore, the impugned Order
appears not to have been passed in accordance with the case laws as
referred in the foregoing para. As well as no such settled quasi-judicial
appears not to had been followed.

4, Shri Rahul Gajera, Advocate appeared for personal hearing on
12.06.2025 on behzlf of the appellant. He reiterated the written subrnission
made at the time of filing appeal. He relied upon the decision of Hon

Supreme court in the case of M/s Mahalaxmi Ship Breakers. /-f p

5. [ have gone through the facts of the case available on reco:‘d,a‘rfa"" A *'*‘-;‘

grounds of appeal. The issue to be decided in the present appeal is whether:“* "-. ¥
the impugned order passed by the adjudicating authcrity classifying fuel
and oil (bunkers) inside and outside Engine Room Tanks under CTH 2710
of the Customs Tariff Act,1975, in the facts and circumstances of the case,

is legal and proper or otherwise.

5.1 [t is observed that the appellant had imported vessel MV MSC
NICOLE for breaking up as per Memorandum of Agreement dated
10.06.2023 and filed Bill of Entry No. 6624607, dated 28.06.2023 under
Section 46 of the Customs Act, 1962. The Bill of Entry was provisionally
assessed by classifying the goods viz. Vessels for breaking under CTH
89.08, Bunkers (inside/outside Engine Room Tank) under CTH 89.08,
Provisions under CTH 98.05 and Paints, Thinner, Chemicals, Acid and
Greese under CTH 3814. On production of Original Memorandum of
Agreement with all other relevant documents, the Bill of Entry was finally
assessed vide the impugned order by classifying fuel and oil (bunkers)

inside and outside Engine Room Tanks under CTH 271C.

5.2 It is observed that the Hon’ble Tribunal, Ahmedabad in Final Order
No. A/11792-11851/2022, dated 01.12.2022 had settled the issue of

$/49-30/CUS/MUN/2024-25 }A Page 6 of 9

/.J



classification of oil contained in the bunkers tank inside engine room of
vessel imported for breaking and held that Oil contained in Bunker Tanks
in Engine Room of Vessel imported for breaking up is classifiable under
CTH 8908 along with such vessel. The relevant para 5.4 of the decision is

reproduced hereunder:

“5.4 In view of the above, aforesaid decisions of the Hon’ble Gujarat
High Court and this Tribunal, the impugned Orders holding that Oil
inside the Bunker Tanks in engine rooms are to be assessed to duty
under CTH 27.10 are liable to be set aside and Oil contained in Bunker
Tanks in Engine Room of Vessel imported for breaking up is classifiable

under CTH 8908 along with such vessel.”

Thus, the classification of Oil contained in Bunker Tanks in Engine Room
of Vessel imported for breaking is settled by the order of Hon’ble Tribunal
dated 01.12.2022.

5.3 As regards the Oil contained in Bunker Tanks outside the engine
room of vessel, since no speaking order was passed by the adjudicating
authority in the aforesaid case, the Hon'’ble Tribunal had remanded the
matter to the adjudicating authority to pass speaking order in respect of

duty pertaining to Oil contained in Bunker Tanks outside the engine room

of vessel. However, it is observed that the Hon’ble Tribunal while
manding the issue of classification of Qil contained in Bunker Tanks
tside the engine room of vessel had held that if the tanks containing Oils
e connected with pipeline with the engine or machinery of the vessel,
then the same be treated as integral part of the engine or machinery of the
vessel. Thus, in my considered view only factual verification was required
to be done whether the tanks containing Oils outside engine room are
connected with pipeline with the engine or machinery of the vessel. The

relevant Para 5.5 of the said order of the Tribunal is reproduced as under:

“5.5 As regards, the Oil contained in Bunker Tanks outside the engine
room of vessel, despite duty was paid under protest, there is, however,
no speaking order passed as regards the same. It can be seen that if
the tanks containing Oils are connected with pipeline with the engine
or machinery of the vessel, there may be no reason why the same
cannot be treated as integral part of the engine or machinery of the
vessel. However, since there is no speaking order on that part of issue,
we direct the adjudicating authority to pass speaking order in respect

of duty pertaining to Oil contained in Bunker Tanks outside the engine

room of vessel.” {E \y
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Thus, for the classification of oil contained in the Bunker Tanks outside

Engine Room of the vessel imported for breaking, it was held that if the
tanks containing Oils are connected with pipeline with the engine or
machinery of the vessel, then the same is to be treated as integral part of
the engine or machinery of the vessel and classifiable under CTH 8908

along with such vessel.

5.4 [t is further observed that the Hon’ble Supreme Court in the case of
Mahalaxmi Ship Breakers Corp. Versus Commissioner of Customs,
Bhavnagar [(2023) 5 Centax 193 (S.C.)| had upheld the order of the Hb'n’ble
Tribunal dated 01.12.2022. The relevant para of the order is reproduced as

under:

“6. Having considered both the orders as well as the submissions of
the parties, this Court is of the view that the later view expressed in
the orders dated 16-2-2022 and 1-12-2022 [which are the subject
matters of Diary No(s). 24220 OF 2022, Diary No(s). 8943 OF 2023,
Diary No(s). 10272 OF 2023, Diary No(s). 10034 OF 2023, Diary

Nofs). 11290 OF 2023, Diary Nofs). 8954 OF 2023, Diary No(s). . e

10267 OF 2023, Diary Nofs). 10031 OF 2023] is correct. The s/

Revenue's appeals are, accordingly, dismissed.” I

5.5 [t is observed that the Hon’ble Tribunal vide Order dated"h ;

01.12.2022 has categorically decided the issue of classification of oil
contained in the Bunker Tanks and the same has bzen upheld by the
Hon’ble Supreme Court vide order dated 05.04.2023 reported at [(2023) 5
Centax 193 (S.C.)]. Thus, in view of categorical decision of Hon’ble Tribunal
which was upheld by the Hon’ble Supreme Court, there is no scope left for
further interpretation in the issue. Therefore, the impugned order passed
by the adjudicating authority classifying fuel and oil (bunkers) inside and
outside Engine Room Tanks under CTH 2710 is erroneous and not
sustainable. The impugned order being devoid of merit is accordingly set

aside.

5.6 By respectfully following the decision of Hon’ble Tribunal,
Ahmedabad dated 01.12.2022 and the decision of the Hon’ble Supreme
Court, it is held that the Oil contained in Bunker Tanks in Engine Room of
Vessel imported for breaking up is classifiable under CTH 8908 of the
Customs Tariff Act, 1975 along with the vessel. The B:ll of Entry may be

assessed accordingly.

5.6.1 Further, as regards the classification of oil contained in Bunker
Tanks outside the engine room of vessel, the matter is remanded to the

adjudicating authority for passing speaking order after factual verification
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whether the tanks containing Oils outside engine room are connected with

pipeline with the engine or machinery of the vessel.

6. The appeal filed by the appellant is disposed off in above terms.

I [

(AMIT +X)
COMMISSIONER (APPEALS)
CUSTOMS, AHMEDABAD.

By Registered Post A.D.

F.Nos. $/49-30/CUS/MUN/2024-25 — Dated —17.06.2025
1421
To,

1. M/s Shirdi Steel Traders,
Plot No. 1497/B,
Opposite Theosophical Lodge,
Rupani Circle, Bhavnagar,
Works : - Plot No — 40,
Ship Recycling Yard Sosiya, Bhavnagar,

CUSTouﬁ;ml’.'AH‘MEDABA}}
Copy to: "
\ 1; The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

r2

The Commissioner of Customs, Customs, Jamnagar.

3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar. '

4. Guard File
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