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ORDER-I APPEALN.

M/s Orient Ceratr:ch I_td., GIDC Industrial Arca, pcrban dar _ 360577,
Gujarat (hercinaftcr rcrcrred to as "thc appellant") havr: filed an appea.l in
terms of Scction 12E of t he customs Act. 1g62 against * e order-in-original
No. 02/AC/CHOl2023 24 datcd 18.10.:2023 (hereinafte:_ referred to as .the
impugncd order,,) passed by the Assistant Commissioner, Customs House,
Okha (hr:rcinaft.cr rc lcrrr:d to as,,thc adj ud icating authori ty,,).

'r. tsricfly statcrl, far:ts of t.hc casc arc that the appcllzLnt bearing IEC No.
058808713 t had entcrcd in to a contract with M/s. Iv iddle East Mining
Resources, DMCC Un* No. 1606 Floor l6 JBC Tower 4, JUMEIRAH Lakes
Towers, DUBAI, UAE and exported bauxite to China. Ac,:ordingly, the said
exporter had filed o3 manuar Shipping Bills as mentioned in the table below,
at Custom House, Okha for export of Bauxite in bulk of Indian Origin falling
under thc CTH 260600. 1O Goods \^,crc exported th:.ough vessel MV
"SINGAPOI?E". The gross quantity and net quantity after deduction of
moisture and FOU valuc in Indian Rupr:cs and arnount o. duty paid are as
u nd cr:

No

Shipping Bill

No & datc

F.

44t02.10.20t5

r'-

45106, t0.201 5

I',

50i t4.10.2015

Moisturc

(in r/o)

Nct Qty in

Dry MT

FOB Valuc

in USD

I]OB /alue in

Rs

(iross

Qty (rn

M1")

30000 8.41 2'7 47'.7

:4360 .11

270 4I

.s.t 63 0

6 ,3 5 ,0) ,'t2 t

223t L324 1,92,052.O0 5,15.6.:.585

247.293 8.778,90 5,7 1.5(,6 r.14,30t

50.0_.t5.61 7 17 .7 6,264.4 r 1.s6.34.81 2 2.3 t.26.962

-l
ll

I

2.1 Duc 1o non production of NOC from Geologr & Nlining Department
and for want of chemical Test Result from customs I-abora -ory Kandla, the
said Shipping Bills wer<: provisionally assessed. Representa iive sampre was
drawn on r l .09.201s t:y thc proper olficer in presence of the authorized
representative ol thc sald exporter for S.B. No. 44 /02.10.2() 15 and sent to
custom House Laboratory, Kandra for t<:st results and no sarnpre was drawn
for S/B. No. 45l06. i0.2015 and S/B No. 50/14.IO.2015 asi the cargo was
the same lo1./ consignmcnt. LEO was givcn on 03.lO.2OlS, C,g.10.20 15 and
I 5. 10.20 1 5 respectively.

2.2 'As pt:r thc said thrcc Shipping Bills, the total quantily of goods was
exported in 54630 M'r'and 5003s.61 7 irr Dry MT, after deductron of moisture
QD 8.4 7o/o on the basis of pre_shipment analysls report prepared by Ashapura

,{),
,{li:

I

Amount of

Duty paid in

Rs (@20%)

1,27,00,)44

1,03.12,5 t 7

0t
9.75.433.50

02

0-.1

!{)
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Minechem Ltd, thc quantity dcducted as moistlrrc frorn MT is 2523'OO'

2048.676 arrd 22.707 MT respectively Thus' the final quantity was exported

on Dry MT basis was 27 '477 'OO, 22,311 324 and 247 293 MT (Total

50035.617 Dry MT). The total FOB value of goods covcred by above

mentioncd 03 Shipping l}lls, on Dry M'l' basis was 17 '76'264'4O 
USD'

Export duty rnvolvcd @ 2otyt' urrdcr satd S/B was as mentioned in the table

above which rvas paid by the cxportcr vide Challan No 121/03'i0'2015'

124 I08.10.2015 and 134/ 1 5 1(1 20I5'

2.3 On receipt of test result from Custom Laboratory' Kandla' it is found

thatthemoisturecontentwasT2.S4ok'inthesample,whereasthemoisture

contentdeclaredbytheexporter,tnthcinvoiccandshippingbill'basedon

the analysis report of their in-house ISO approvt:cl Iaboratory' at the time of

export was 8.414/o.

2.4 Thc post-shipment survcY at thc load port was t:onducted by the

thrrd-party survcyor viz CCIC Shandong Co l'td ' Shadong' China The

CCIC issued an analysis rcport wherein the final moislure contcnt was

recorded at lO.48ok. On 07 12'20l.5' the buyer raiscd a dcbit note of USD

1,36,665.24 on the Appellanl in accordancc wtth c;lausc 16 of the Contract

dated 14.08.2015. Thc said debit notc w'rs raiscd on thr: basis of the

CertificateofAnalysisdated3O.ll.20l5Conductedatdischargeport.Onthe

basis of the above debit note and Noc, the Appcllant, vide letter dated

1 1 .05.2016, requestcd thc Customs Authority to linalizc thc asscssment'

However, the then Assrstant Commissiont:r' Custorn Housc' Okha vide his

oloNo.03/AC/ASV/2o1617t]atcd21.1l'201(>|radfinalrzcdthcsubject

03 Shipping Bills considering thc moisturc conlcnt rtr' 8'47"/u tested by M/s'

Ashapura Minechcm Ltd, (in-house ISO l'aboratory) bascd on which the

declarationofmoisturewasmadcbythet:xporrr:rinproforrtarnvoiccandin

Shipping Bills at the time of exprrrt' and disallowcri the amount of Debit Note

issued by the importer towards Pcnalty on quantity and quality of Bauxite

alter considering of indepcndent sulweyor s rcport appointed by the buyer at

discharge port which was havinq moisturc contcnt ll 10 48<\: '

2.5 Being aggrieved with the above mcntioned OIO' thc appellant had

filed an appeal before the Commissioncr (Appcals)' Cuslorns' Ahmcdabad'

Thc Commissioner (Appeals), Customs' Ahmc--clabacl vidc his OtA No JMN-

CUSTOM-OOO APP O20 TO 02 I 17-18 D1" 03 07 2017 rclccted the appeal

filed by the appellant and upheld thc aforcsaid OIO passed by the then

Assistant Commissioner, Custolr Houst:, Okha'

2.6 Further, on being aggl'i(rved with thc above mcntioned OIA of

Commissioner (Appeals), Custorns, Ahmcdabad' thc said appellant had filed

.(l

ffi(w s
-ry6rd,Ia

)r_
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decidcd thc sr:bjcct'pp<::rls vidc rhcir F-inal order No. A/ I rz12-r17 13/2023
dalcd 16.o8.2023 has s<:1 asidc lhc ordcr or finalization of assessment and
OIA No. JMN CUS'|OM 000-Apt,-020 TO O2t_17_t8 Dt. 03.O7.2OtT and

allowed the appcal filcd by thc appe ant. The operating portion of Hon'ble

CES'I AT's ordcr is reproduced as under: -

"2.2 It canbe seen that t.he assessment hos been finalb,ed of the Shtppina l3ill
No. I.--38 dated 1O.09.2015, and. Shipping Bill No. F 39 dated. t4.O9.2OtS, bg
deducting upon the rnoisture contenLs (ua9.3S% on the ba.;is of pre-shipment

test bg ISo Lctb. The initictr L;sue on the basi^s of uhich prouLsionar assessment
was done uhich has been altoqether ittnored- in the order of the ad.jud.icating

authority and Lhe samc has been confirmed in ortler in_oppeal bearing No.

JMN.CUS'IM OOO-AP|, O2O 7'O 02 I 1 7 I t) Dated. Oil.O7.2O I Z, again on the
basis o/ moi^sture conten.ts d.ifference at the port of exportation and_ pice of
importation.

2'3' From the foregoing, it i,s crear that firc Lssue uhich was the ba.sis of the
proubional assessmenf has been ignored- artogether and. a fresh rbsue has
been framed bg the department and_ has heen conuenbntlq d_eci.d-ed. ignoing
the NOC which was required for re-export.

3. "We, therefore, find that at this stctqe uhen against the ord"er of fi,rut|
assessment department is not euert in ttppeaL there is no reason for us to

sustain the order oJ tltt: router authorities. The ord.er of finariz,tion of
assessmenf is set asidc:, appeaL aLLouted bq setting aside thz impugned- order.

we are not houteuer commenting about the original proutsional assessment,

as the status is not knoutn to us, nor is appeal mad.e against suchassessment,

Appeals are allowed. "

2.7 'l'1-r<: Additional Oommrssioner [l?liA), Customs (F,rev.), Jamnagar,
vide their lcttcr F'. No (iIiN/REV/'uilB/63 1 12o23-REv cated. 04.o9.2023
has rnformed that thr' (:ompc1cn1 ar-rthority has accetr,ted the subject
CESTAT, Ahmedabad s lrinal C)rdcr No. A/ 11712_11.] t3 /2023 datcd
16.O8.2023 passr:rl in Cusroms Appcal No, | 1734 /2017 und. l 1735 /2017
and customs Miscclrancous (()rtS) application No. ro2:.t7 of 2023 anc)

further inlormed thar t:onsr:qucnt upoll passing of the surrject Final order
by the Flon'ble CESTAT, the Shipping Bills covered under the FAO No.

02/ AC/ ASv 12O16-17 dated 17,1 l.20t6 and FAO No.03/ACIASV l20t6_17
dated 18. 11 .2016 have become provisicnal and the same a:-e required to be
re assesscd / finalizcd and accordingry .he competent authority has directed
t<t re-ass<:ss / t.hesc shipping bills by taking into account all the

an appcal bcforc t hc Hon,ble

No.11734 l20l7 and 11735/2012.

CESTAT Ahmeda.bad vide Appeal

The I-lon'blc CDSTAT, Ahmedabad has

).
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material facts and records and after obscrving fi.rlfillmcnt of erll the rcquisitc

necessary conditions in the matte r'

2.8 The Adjudicating Authority vide thc impugncd ordcr has ordered for

Ilnalization of both the Shipping Ilills by allowing thc deduction of moisture

contents @8.41% on the basis of pre shipment test done by in-house ISO

approved laboratory based on v,'hrch the dcciaration of moisture is made by

the said Exporter and thc profi:rma lnvoicc tvets raiscd as asscssed b1, t'hc

Assistant Contmissioner, Custom Ilot-lsc, Okha vidt: lris OIO No'

03/AC/ASV/2016-17dated18.11.20I6ar.rduph<:lclbytht:Commissioner

(Appeals) vide OIA

03.o7.2017.

No. JMN-CUSTOM-OOO-APP-02O TO 02 1-17-18 DT

3. Being aggrieved with the impugned orde r, thc appellant filed present

appeals and contended that;

. The impugned order is a non-speakrng one' Tht:

Commissioner has not considered all the submissions

Ld. Assistant

made by the

appellants. The Ld Assistant Commissioner cvt:n failed to considcr the

documents along with thc dctails providt:d by thc appellants Hencc' the

impugned order is liable to be sr:t asidc on rhis ground as bcing passed in

violation of principles of natural justicc'

. The appellants have t:orrcctly clischargt:d duty Iiability as on

transaction value as per seclion 14 ol thc Customs Act, 1962'

.ThefindingofLd.AssistantCornmissionerisbasedonsurmiscsand

conjectures. The Ld. Assistant Commissioner has givcn such findings

without bringing a single parlicle of cviclcncc on record in support of its

finding. The impugned order is full of contradictions On onc hand' the Ld'

ASsistantCommissionerholdsthattht:orrgln:rlaSScSsITIcntwaSnot

provisional and thereaftt:r, procccds to finalize thc vcry same provisional

assessment. with utmost rcspcct, thc appcllants submit lhat cither the Ld.

Assistant commissroner has not understo<;d thc case at all <;r perhaps has

givenafindingintheabovctermswithaprcdc.tt:rminedartdbiasedmind

of confirmrng the demand.

. ln tcrms of section l4 0l thc Act, thc corrcct transaction value to be

considered for thc purpose o1' calculating thc customs duty is the price

actually paid or payablc for such L-xport. In thc prcsent case, therc was a

provisional assessment in ternrs of section 18 of thc Act. This fact is not in

dispute. In fact, this is thc adrniltcd fact Llitl position not<:cl in thc ordr:r of

the Hon'ble CLS'I AT. 'lht: provlsional asst:ssrncnl was for watnt of NOC and

report from the Customs labor,rlory with rcspcct to rloisturC oontent. C)nce

this is the admitted factual posrtion, the i,d. Assistant commissioner

Page 7 of 13 s/49- l 36/(-r. JS/.1 MN t2023 -24



cannot travcl beyond thc scop(t ol p ovisional asscssment and determinc

thc moisturc contcnt brtst:d on private lllb report.

. In anv cvent, in lcrms of <:lausc 1{) of the contract dated 14.08.2015,

based on thc analysis result of CCIC dischargc port, thc premium and

p<:nalty shall be sctll<:d by issuing Dcbit/Credit notes. The said clause

provided that thc contracl price adjttstment is based on quality and

pcnaltics/ bonuscs scltlcd by issuing dr:bit/ credil. notes.

. Hencc, from I h<: pcrusal of the r:ontract, it is clcar that the buyer

shall makc the final paymenl. af1.cr adjuslment of dcbit not.r's/ credit notes

and the sarnc shall bc considcrcd as a ('ontract pricc. 1'his fact is not in

dispute. 'l'hc said conl i-act has bccn ar:r:r:pted as true and correct by the

Revenue. 'lhcre is no allcgation to thc contrary. No case has been made out

by the llevcnue that t:le said contract rs not gcnuine. O rce this is the

admitted factual position, the Rcvenue cannot ignore the contract in part.

lt is wc]l scttlcd ttrat. lhc contract has to be read as a rvhole. The Ld.

Assistant Commissioncr cannot pick and choose parts therr:of to suit their

case and suit thcir r:onvr:nicnce. This is precisel.y what has; been done by

the deparl mcnt in 1.hc prescnt r:asc. Hcncc, the impugned o -der is liablc to

bc set asidc.

o Thr: l.d. Assistz.rnl Commissioncr has lailed to appreciate the contract

tcrms bctwr:en thc app,:llant and lhe tn.ryer, which clearly ;tipulated that

thc contracl pricc shall ::c adjrrstcd on thc basis ofdebit notes/ credit notes

issued by the buycr to the appellant. The Ld. Assistant Conrmissioner has

failed to appreciate that debit notcs issucd after the issuattce of the final

invoice nceds to bc considere<l whilc arriving at thc fina1 transaction value.

IIcnce, tht: impugnr:rl order is liable to bc set aside.

. As pt:r Section I 4 of thc Customs Act, 1962, the price to be

considered lor the purpost-'olcetlculatir"g t.hc transaction vahte is the actual

price paid or payablr:. 'l'hc rclevant extract of Scction 14 of the Act js

rr'p rod uc, rI ltcrcitt bt'lori.

"SDCTION 14. ValL.ralion of goods. (1) For the purposes ol the Customs

'lariff Ac1 , i 975 (5 1 of 1975), or any othcr law for thc time being in forcc.

the value of the import.cd goods and export goods shall be t 1e transaction

value of sur:h goods, that rs 1o say, th<: price actually paid or payable for

thc goods whcn sold for export to India Ibr delivery at the tirrre and place of

importatlon, or as t hr: cersc may be , for cxport from India for delil'ery at the

timc and place of exportation, u,hcre thc buyer and scller of the goods are

not relatcd and pricc is the solr: considcration Ior the sale s:bject to sr.tch

other conditions as may be spccificd in thc rules made in th s behalf'

o It is r.rot thc r:;rst: of thc dcpartmcnt that thc buyer and seller are

related. It is also not a casc of thc dcpartment that the appellant h

d

), xti
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realized. any amoLrnt rnore than thc conlract pricc, which has b<"en reccived

by them through the Bank,'l'h<:reaftcr, tlte bu.t'cr has issucd a debit note

to the appe[ant for penalty of quantity & qualrtl' of the matcrial. Based on

such debit notice, the appcllanr has issucd a llnal invoicc to the buyer,

adjusting the amount of debit note. In fact, th<: departmcnt accepts and

admits this factual position. In other words, thc pricc actually paid for the

goods exported was the price rr:alized by thcm as per the contract betwcen

the buyer and seller. The pric<. actually received is to be determined aftcr

adjusting the debit note lssued by thc buyer. Hence, the same shall be

considered as the transactior. value on which duty liability has to be

discharged.

o the appellants subrnit Lhat it is imporlant to bear in mrnd the

principle of reaciing the contract and inlerprel.ltion thcrcoi'to ascertain the

true intcntion of the partres to the contract/agrccmcnt. 'l'hc contract is to

be read as a whole.

rWithoutprejudice,theallpeilantSubmitsthatthcfinalvalueistobe

determined based on the analysis rcport or thc customs l,aboratorl or

cclc at the discharge porr. It is well-settled law that the department ought

to have considered the report of the Customs Laboratory, Kandla, especially

whentheprovisionalassessmcntwasmadeductopendinstestreports

from the customs laboratory'

.Theimpugnedorderiswithoutjurisdiction'.I.hcFIonbleCtrSTA.I.has

allowed the appcal of the appcllant and consecltlcnlly. thc final assessmcnt

order dated 2l.l1.2O16 has bt:en quasht:d ancl set asidc Oncc that is the

case, the value as prayed by the a;:pellant shall bt: treated as the

appropriate transaction valuc itnd thc appc'llan1 is cntrtled to a rcfund of

excess duty paid at thc timc of cxport.

. Without prejudice, the irnpugned order is wil hout authority of law,

since the departmcnt cannot re()pen tht: assessmcnt order and reassess the

Shipping BiI when the depart:nent has ncvcr challcnged the said order.

The department has incorrcct.ly int crprete d t hc order of the Hon trle

CESTAT and issued the impugned ordcr. lf sui:h an intcrpretation ls

accepted, thc asscssec can ncvor havc an cnd 1o thc Iitigatiorl. I-lencc, tire

impugned order is liable to bc sct arsidc.

_ . The impugned ordcr has bcen passed bcyond thc rcasonable time

. The appellant finally subrnitted to sc1 asidc thc impugncd ordcr,

4. Shri Shrikant Gharat, Aclvocate .rncl Shri Anshul .Jain, Advocate,

appeared for personal hearing oD 23 .05 .2025. 'l'hey reiterated the

submissions made at the time o1'filing appeal. 'l'hey submitted the decision

of Hon'ble Tribunal Ftydcrabad in thc carsc ol Commissioner of Customs &
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C. Ex, GunturVersus Alfa Exports (EOU) 2019 (370) ELT 648 (Tri Hyd)l and

Circular No 12/2O14 -cus dated 17.11.2)14 issued from F. No 465/2013-

cus V and requestcd to drop the procecdings. The appellant vide additional

submission dated 26.05.2025 submittcd that:

> Thr: impugnr:d ordcrs havc bcctt issucd in violatiort of principlc of

Judicial Dis<:iplrnc. At tht-' limc ol cxport, thc Appcllant's Shipping

Ilills werc provlsionally assr:ssc<i. 'l'hcreaftcr, the seLme were finally

asscssed by thc Ld. Asscssing Officer. However, while determining

thc transaction valuc, th<: I-d. Asscssing Ofllcer failecl to consider the

d<:bit notes raisc d by the buycr. Being aggrieved, thr: Appellant ltled

an appeal aflainst thc asscss:ncnt orders. But .he same wcre

dismisscd. []r:in51 aggricvcd, thc Appellant challenged the order before

1.hc Hon'bic 'l'ribrrnal vidc Oustoms Appeal No. I 1734 to 1 1735 of

2017 . The llon'blc'l'ribunal vidc ordcr dated I 6.O8.2023, allowed the

appca)s fllr:d by lhc Appcllant against. thr: oricr of the I-d.

Cornmissionr:r ol' Cr-rstoms (Appcals). Oncc that is, the case, the

I?t:spondent oannot oncc again hnalize the asscssment as his own

discretion. 'l'he arppcllant furthcr submitted that the department, if

aggricved with thc dccision of Hon'ble Tribunal, ought to have filed

an appeal against the order of the Hon'ble TribunzLl. The de-novo

adjudication or .lsscssment is in vrolation of principle of Judicial

Disr:ipUne. In t.his rcgard, the Appcllant would like to place reliance

on thc following 
- udicial pronoullcemcnts;

(i) UOI vs Kamlakstri Finance Corporation Ltd [199 1 (5S) ELT 433 SC]

(ii) Chirag Intcrnational vs Collcctor of Customs 11989 (41) ELT 5171

(iii) Hindustan l)oles Corporation Vs Commissioner of tlentral Excise,

Caicutta 12006 (1961 D.L.T. 4001

(iv) Shree Banarsi Marblc Stones [). Ltd vs Commr. or Cul;toms, Mumbai

[200o(1 i8) n.L.1'. 708]

5. I have carcfulllr gonc ttrrough tire impugned order, appeal

mcmorandtrm and subm jssions madt: by thc appellant and ttrc submissions

made during personzrl hcaring as wcll as the documents and evidences

availabic o:r rccord. I1 is obscnrcrl that thc appellant cxportcd Bauxitc in

t.crms ol a contraot fr;r sr-rppl.y i,rnd purcease of Bauxite entere d into by thcm

with respcctive Dubai b:rsr:d buyer. 1'l-.e goods so cxported were originally

assessed provisionally for the want cf NOC from Geology and Mining

department, Chemical 'I'est results from Customs Laborato:y Kandla and

i\
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subsequcntly, finalized vidc the then Assislant Commissioner' Custom

House,okhavidehisotoNo.O3/AC/Asv/2016-17dated22.ll.2016.The

finalization of the subject 03 Shipping Biils wers done considering the

moisture content @ 8.41' tested by M/s. Ashapura Minechem Ltd', (in-

house ISO Laboratory) as zlgainsl the appellant (rorltcntiol) to finalize the

subject two shipping Bills <:onsidcring the mOislurc contelrt Qt lo.48oh as

pcr thc tcst conductcd b_v thc tl-rircl part,r' sun/c_\'or viz. ccl(l Shandong co.

Ltd., shadong, china at dischargc port as pcr thr: tcrms of cletuse 16 of the

contract dated 1.1.08.2015. l,Scirrg aggrit:v<rd r.t,it h the zrbovc mcntioncd olo,

theappellanthadfiledanappealbeibrcth<:Cornmissi<;rter(Appeals)'

Customs, Ahmedabad. The Commissioner (App<:als), Customs, Ahmcdabad

vrde his OIA No, JMN_CUSl.oM-o0O APP'O2O 
.l() 

02 1- 17 18 I)1.. 03.o7 .2o17

rejected the appeal filcd by the appellant and uphcld thc aforesaid olo

passed by the then Assistant Commissioner, Custom I{ouse, Okha Further,

the Hon'ble CDSTAT, Ahmeclabad has dc<:ided thc subject appeals filed by

thc appellant against the orclcr of commissrorrcr (Appcal) riatt:d o3.07.2017

vide thcir Final ordcr No. A/l l'/12 l17 l3l2O2.t dalCci 16.08.2o23 and has

set aside the order of finalization of asscssmenl and olA No. JMN-CUSTOM-

000-APP-0201.O021.]7-l8I).I.'03.o7.2o17andallowcdth<:zrppealfiledby

the appellant,

5.1 It ls further observccl that thc Adjudi<:ating Autirority, vide thc

impugned order, has directccl thc finalization ol03 Shipping 13ills by a.llowing

a deduction of moisture contcnt at the ratc of 8.410k. 'I'his de duction is based

on the pre-shipment test cc,nducted by the in-house ISO-approved

laboratory, as asscssed an<i confirmcd by th<: Assistant commissioner,

Custom House, Okha, through Ordcr in Original No O3/A{]/ASV l20\6- 17

d,ated 22.1 1.2016, and subst:qucr)liy upircld by tfrr: Commissioner (Appeals)

vide Order-in-Appeal No. JMN-OLJS'IOM 000-AI']P 020 1'O 02l )'7- 18 datcd

03.o7 .2017 . 'l'hc Authority drd not considor thc highcr moisture conte nt of

lO.48yo as reported by the thirrt-party surv(ryor, CCIC Shzrndong Co Ltd',

Shandong, China, based on tcsting conductccl at thc dis<:harge port in

accordance with Clause 16 of thc oontract datcd 14.08 2015.

5.2 [t is observcd that th<: llon'blc 'lribunal vide Final Order No.

A/ 11.7 12-l1713l2023 datcd 1(r.08.20211 and has sct asidc the order of

finalization of assessment whcrt:in thc final assessment was done

corrsidering thc moisture cor)tcnt ar 8.41t1' and OIA No. JMN CiJSI'OM 000

APP-020 TO 02 I - I7 l8 D'l'. 03.07.2017 whir:Lr r.rJrhcid thc final asscssment

done considcring tht: moisture col-rlent tr 8.:l 1"1'. 'l'hc I lon'ble 'l'ribunal,

Ahmedabad has allowed thc appcal iiled by the appcllant.'lhc rclevant paras

of the order of Honble bunal datcd 16.08.2023 is rcproduced as under:

L-z
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"2.2 It can be seen that the assessmen/ has been finalized of the Shipping

Bill No. F-38 dated I o.O9.2O I 5, and Shipping Bill No. F-39 dated 1 4.09.201 5,

bg deducting upon the moisture contents (a8.35%o on the basis of pre-shipment

test bg ISO Lab. The initial Lssue on the basLs of which prouisional assessment

was done u.thich has been altogether ignored in the order of the adjudicating

authoitg and the same has been confirmed in order-in-appeal bearing No.

JMN-CUSTM-0OO-APP-020 TO 021-17 1B Dated O3.07.2O1?', again on the

basls of moisture contents difference at the port of exportation and price of

importation.

2.3. From the foreqoinq, it i.s cLcar that tltc Lssue which tuas lhe basis of the

proubional a.s.sessmen t hos been iglnorerl altogether and a .,'resh issue has

becn lramed bg the de prLrtrnent ancl hos been conuenientlg aecided ignoring

the NOC uthit:h was required for re export.

3. 'We, thercfore, find thctt at thi.s stt44e u,then against thc order of finat

assessmenl. department is nol euen in appeal, there is no rt2ason for us to

susfain the order of tLt.e tou,ter authorities. The order of finalization of

assessmenl is set aside, cs.ppeal allou,ted bg setting aside the itnpugned order.

We are not houeuer corrimenting about the original proui-sional assessment,

as the st.otus is not knotur-t to us, nor rs appeal made agctinst such assessmenl,

AppeaLs are aLlou.ted. "

5.3 In vir:w of lltc alrrrvc ancl 1hr: sultmissions made b;' t)re appellant in

thc grounds of ilppc:rl as w<:ll as thc additional subrtission dated

26.O5.2025. it is obsen'cd that thc Hon'ble Tribunal, vide Final Order No.

A,/ l17 12 1171312023 (lated 16.O8.2023, set aside the orde;'of finalization

of assessmcnt. Thc fina i .lssessmcnt in question had been carried out by

considcring a moisturt: contcnt of 8.4l(Zr, whereas the appellant had

consistcntly contcnded that. the finalization of the two subject Shipping

Bills should be basr:d on a moisture content ol 1O.48'k, z.s per the test

conductcd by t.h<: third party suncyor, CCIC Shand(,ng Co. Ltd..

Shandong, (lhin:r, a1 thc: rlischargc port, in ar:cordance witll Clausc 16 of

thc contraol dat<:d i4.()8.2015. The aforcmentioncd Order in Appeal No

JMN-CUS'|OM-OOO API) 020 'l'O 02l 17 18 datcd O3 07.2017, which

upheld thc assessment at 8.4 17o, vras also effectively set asidc. The

Tribunal allowed I hr: appcals filed by tht: appellant. Accordir,gly, it was not

open to the Adjudicating Authority to once again finalize the Shipping Bills

by applying the moisttrre contcnt of 8.41%o, as doing s: is in direct

contravention of the Tribunal's Order dated 16.08'2023 and amounts to

breach of thc principlcs of judicial discipline.
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5.4 In this regard, I concur with the contentions raised by the appellant

that, once the Hon'ble Tribunal has allowccl 1hr: appci'Ll in thcir favour' the

llespondent cannot unilatcrally rc-finaltzc lhc: assr:ssmunt at thcir own

discretion'ItiSpCrtinenttonot(-.1'hatttrcl)(]pa11I]1Cl)1-hasrtotfiledany

appeal agarnst the Honhlc'lribunal's Ordcr clatcd 16 08 2023' Accordingly'

thesardordcrF.inal()rc]erNo.^/|11712\1'/131)O23lrasat-lairredlin.llity,

ancl any asscssm('nl madt jn cunlrav( nli()n l this bindrng dt crsjon is

rrnsustainable in law and liable 1o bc sct asidc'

6 In view o[ the above i set aside thc impugncd ordcr and allow the

appeal of the appellant with const:quentiell rcliel' if any'
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r+-r (sri.h), s,r<a-<rera.

CUSTOi4S (APPEp.i-S), AlliviEDABAD.

(A IT r.JPrA)

co M M I SSION ltli (APPI'IAI-S)

(]US1'OMS, AHMEDABAD.

Dated -28.05.2025

BV REgisteredPo st A. D.

F.Nos. S/4e- 136/CUS/JMN I 2o2s-2K

To,

2

M /s Orient Ceratech Ltd , Lawre ncc & Mayo House'

3,i Floor, 276, D.N.Road, Fort, Mumbai 40000 1 
'

ifr.i Sn.itant S. Gharat, Advocate, SI1A Consulatc'

Office No 22, 2"a Floor, Sharda Bhavan' CI iSL'

rrtr.ra. putf.". Road, Vile Parle (East), Mumbar - 4OO057

CoDv to:

The Chief Commissioner of Customs Gujarat' Customs H oLr se,

Ahmedabad.

2. The Principal Commissioner of Customs' Custorns' Jamnagar'

3. The Deputy Commissioner of Oustorns' Crtslr>nis l)ivision' Porbandar

4. Guard File
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