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Principal Commissioner of Customs,

Customs House, AP & SEZ, Mundra.

D. Date of order and - | 18.03.2005.

Date of issue: 18.03.2025
E. SCN No. & Date : | 1. 8CN F. No. GEN/ADJ/COMM/494 /2021 -Adin-

C/fo Pr Commr-Cus-Mundra, dated 01.02.2022
Issued by the Commissioner of Customs,

Mundra.

2. 8CN F. No. GEN/ADJ/COMM/404/2021-Adjn-
O/o Pr Commr-Cus-Mundra, dated 08.05.2023
issued by the Commissioner of Cusioms,

Mundra.

3. 8CN F. No. 553/2021-22 Gr.II {A-B} CAC/JNCH
dated 15.12.2021 issued by the Dy, i
Commiszicner of Customs, Gr.II AB, JNCH,

F. Noticee(s) / Party /f : | 1. M/s. QA Infotech Private Limited,
Importer A-8, Sector- 68, Noida, Uttar Pradesh-2013090
2. Bhn Mukesh Sharma, Chief Executive Officer,
M/s. QA Infotech Private Limited,
A-8, Sector- 68, Noida, Uttar Pradesh-201309
3 M/3. Noble Natural Resources India Privats
Limited, Survey No. 302/2, 303, opp. Ramg
Cylinder, Vil. Bhimasar, Tatuka-Anjar, Kutch
Gujarat, 370240.
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4. M/s Kundan Care Products Limited, Plot No. 7(
& 81,Sector-6A, Integrated, Industrial Estate
SIDCUL, Haridwar, Uttarakhand-249403

3.  M/s. Sovereign Metals Limited, Moje Muthia Al
Paiki,P NO. 35 PTO 37P,38,40/B, Revenus
BL.184,185,187, GIDC Phase IIl NARODA
Ahmedabad, GUJARAT, 382330.

6. M/s Kreedai Exim, Sahu Chowk, Near
LalGodown, Latur, Maharashtra-413512.

7. M/s Adani Wilmar Limited, Fortune House,
Near Navrangpura Railway Crossing,
Navrangpura, Ahmedabad, Gujarat-380009

8. M/s Adani Wilmar Limited, Survey No. 169,
Oleo Chem Division-1I, Plot No. 212, Village-
Dhrub, Mundra-Gujarat- 370421

G. DIN : | 20250371M0O000000CC3A
1. UG AU SR JaTi P - Qeb USH 16T STl &

This Order - in - Original is granted to the concerned free of charge.

2. Gie BIg i 59 e SMex T 3RIY § O 98 I Yoo 21thier Fraraedt 1082 F Fram
6(1) & Y Uidd Uikl e ARFET 1962 Bt URT 129A(1) P igiid yoF diws-H 9”
Uil & =i SIS 7T G U1 SO SR el 8-

Any person aggrieved by this Order - in - Original may file an appeal under
Section 129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1} of the Customs

(Appeals) Rules, 1982 in quadruplicate in Form C. A. -3 to:

P-4 IAE TF W1 Foo SR S rfielit mitisor, uftm siqe dis, 2nawei,
sgaell Wad, A9t Wi Fugs, i B F e, iR O eiffee,
SEHGIEIG-380 004”

“Customs Excise & Service Tax Appellate Tribunal, West Zi;nal Bench, 2nd

floor, Bahumali Bhavan, Manjushri Mill Compound, Near Girdharnagar
Bridge, Girdharnagar PO, Ahmedabad 380 004.”

3. I AUl 98 SMeR Yo ®i [&Hid Y dF A8 & Hidk cliad &1 sl 9neg|

Appeal shall be filed within three months from the date of communication of

this order.
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4, I AU F W -/ 1000 T BT Yop [CHhe a1 8HT W8T, Sig! Yok, o], €5 a1
% U3 i3 TG A1 6H BT 8T 5000/ - T92 &1 (e [owme i g 91iay, Vel 9,
a7, N T 68 Ui o W 9 ifi g v o v ¥ 59 T §) 10,000/-
U & Yo [P N g1 HIBY, el Yob, T8 ol a1 MK UarT oG 9y T s
AT 81 Yo F1 W 9US Tie JeegRaiesid & Herd® IVER & T8 § SUshis
& oe iR R & vitea 99 9 U Oren R o S F Wied 8 YT B
S
Appeal should bhe accompanied by a fee of Rs. 1000/- in cases where duty,
interest, fine or penalty demanded is Es. 5 lakh (Rupees Five lakh) or less, Rs.
5000/ - in cases where duty, Interest, fine or penalty demanded is more than Rs.
5 lakb (Rupees Five lakh| but less than Rs.50 lalih (Rupees Fifty lalkhs} and
Ks.10,000/- in cases where duty, interest, fine or penalty demanded is more
than Rs. 50 lakhs (Rupecs Fifty lalths). This fec shall be paid through Bank
Draft in favour of the Assistant Registrar of the bench of the Tribunal drawn on
a branch of any nationalized bank located at the place where the Bench is
sifuated.

5. 390 G O HEeE Iod AN F 989 5/- T B BiY U 96id s9d WY
o eew B O U g 1, <R YeF e, 1870 & ARC-6 T a8
Feifed 0.50 U9 o) OF UrEH Yep ©E 957 S T1aT|

The appeai should bear Court Fee Stamp of Ra.5/- under Court Fee Act whereas
the copy of this order attached with the appeal should bear a Court Fee stamp
of Bs.0.50 [Fifty paisa only) as prescribed under Schedule-I, Jiem 6 of the Court
Fees Act, 1870.

6. Sie U P I SYI/ EUS/ ST TG P YA &1 FH0 Sl 16a1 | gigd|
Proof of payment of duty/fine/penalty etc. should be attached with the appeal

MmMemo.

7. 3itite Tge Hg v, Whrges (i) Fram, 1082 Sk cESTAT @id fRam, 1982
It et & are [T ST |1Ry

While submitiing the appeal, the Customs [Appeals) Rules, 1982 and the
CESTAT [Procedure) Rules 1982 should be adhered to in all respects.

8. 28 oW % RivE ardla &g el T o e IR FHA A T 21, erEi gus B, oet
Faa gEHT faarE # &, Taiiesu & wue O ew & 7.5% YIAH &1 g
An appeal against this order shall lie before the Tribunal on payment of 7.5%

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

L
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BRIEF FACTS IN THE CASE

1. Intelligence gathered by the Directorate of Revenue Intelligence (DRI),
Ahmedabad Zonal Unit, Ahmedabad indicaied that M/s. QA Infotech Private Limited
have obtained Service Export from India Scheme (hereinafter referred to as SEIS)
Scrips/licences, though they were not providing any of the services notified under
Appendix 3D of Foreign Trade Policy {FTP}, 2015-2020. It appears that M/s, QA
Infotech Private Limited, Noida is providing “Software/Information Technology
Services related to Computer Programming and Consuliing®. The services provided
by M/s. QA Infotech Private Limited, Noida, appear to be classifiable under Division
84 of UN Central Product Clasgsification {CPC) Code, which are not included in
Appendix 3D, and hence not eligible for SEIS henefit.

SEARCH CARRTED QUT AT PREMISES OF M/s. OA, Noidga:-

2.1 Based on the above intellisence and as approved, the officers of DRI
conducted search operation at office premises of M/s. QA Infotech Private Limited
ie. A-8, Sector-68, Noida, Uttar Pradesh on 30.05.2019 and recoversd some
documents viz. Email correspondence, Service Tax registration, GST registration,
agreement with overseas clients etc., which were relevant for their further

investigations under panchnama dated 30.05.2019.

2.2 During the panchnama, Shri Rajesh Sharma, one of the Directors of M/s. QA
Infotech Private Limited informed that their company M/s, QA Infotech Pvt Lid has
two offices, one is located at A-8B, Sector- 68, Noida, Uttar Pradesh and another one
is situated at Plot No. 190, NSEZ, Phase-IT, Noida; that unit of M/s. QA Infotech Pvt.
Lid. situated at Noida SEZ has taken benefit under SEI3 scheme for the financial
year 20153-2016, 2016-2017 & 2017-2018 and also informed that their unit situated
at Noida SEZ is looked after by 8hri Hemmanshu Sethh, Assistant Vice-President of
M/s. QA Infotech Pvl Lid,

2.3 During the panchnama, on being asked, Ms.Anu Bali, Manager Finance of M/s.
QA Infotech Pvt. Lid. stated that company is in the busincss of Software Tesling
Services since 2003, When asked about the bencfits availed by M/s. QA Infotech Pvt.
Lid. from DGET, Ms. A Bali replied that their company M/s. QA has two units, one
unit iz sitwated at A-8, Sector 68, Noida and other unit is situated in Neoida SEZ; that
the unit situated at Noida SEZ availed benefit under SEIS scheme for the services
produced and exported 1o the overseas customers; that their company has availed
benefit of SELS for the services exported during financial year 2015-2016, 2016-2017
& 2017-2018 and this benefit availed totally arnounts to Bs. 3,03,11,%34 /-.On being
asked about description of services mentioned in the application submitted to DGFT
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for SEIS scheme, Ms. Anu Bali stated that on the basis of recommendation of their

consultant they mentioned the description of services as “Other Business Services

(Technical Testing and Ahalysis Service)” whereas on export invoices they mentioned

their service Accounting Code (SAC) as “998313- Information technology consulting

and support service”; that Shri Hemmanshu Sethh looks after the overall functioning
of the unit of M/s. QA Infotech Pvt. Ltd. situated in Noida SEZ. On being asked about
invoicing of the services produced and exported to overseas from the unit situated in
Noida SEZ, Ms.Anu Bali stated that Shri Hemmanshu Sethh along with other
managers was responsible for making entry in the invoicing software of M/s. QA
Infotech Pvt. Ltd. and sending it to the overseas customers; that Shri Hemmanshu
Sethh was responsible for verification of the invoices, which were digitally signed by
her.

STATEMENTS OF KEY PERSONS OF M/s. QA, NOIDA :-

During the course of inquiry, the statements of the following persons working with
M/s. QA, Noida were recorded under Section 108 of the Customs Act, 1962:

» Statement of Shri Hemmanshu Sethh, Assistant Vice President, M/s. QA
InfotechPvt. Ltd. Noida, recorded under Section 108 of Customs Act, 1962 on
30.05.2019,

e Statement of Shri Rajesh Sharma, Authorized Signatory and Director, M/s.
QA InfotéchPvt. Ltd. recorded under Section 108 of Customs Act, 1962 on
30.05.2019.

» Statement of Shri Mukesh Sharma, Chief Executive Officer, M/s QA InfoTech
Private Limited, Noida recorded under Section 108 of Customs Act, 1962 on
27.11.2019,

e Statement of Shri Kishan Mohan Sharma, Director, M/s. QA InfoTech Private
Limited, Noida recorded under Section 108 of Customs Act, 1962 on
14.12.2020.

3. During the recording of statement on 30.05.2019, Shri Hemmanshu Sethh
stated that M/s. QA Infotech Pvt Ltd is mainly engaged in the business of software
testing which involves technical/consultancy services on development and

implementation of software which includes:

“Automation- Execution of Basic Workflows in an Automated Manner. For
example; a website requires user to create a new account, so we need to test this

workflow every time a new version of software is available for testing. To optimize

Ug¥.50f 120



F. NO, GEN/ADJ/COMM/494/2021-0/0 Pr Commr-Cus-Mundra

overall process, we can automate this flow to save time and spend efforts on other
priority efforts.
Steps Involved:
s Record/ Write code to interact with Application Elements.

*» Create series of interactions in such a way that workflow is

exectte in an autormated manner.

» Validate the interactions performed are as per expectations.
Example of Tools used:

e Selenium open source tool

e Appium open source tool

Performance — Validate Performance of Application under test. A application
responds differently when no. of users accessing the application increase. So, we need
to test that application is working as per expectation under expected user load. This

is performed by putting virtual load on the application.

Steps Involved:
¢ Record Web Requests
e Parameterize Static Data
e Test for Single User
e Create Load Generators
* Execute the Workflow through Load Generators
e Measure the performance throughout the run to analyse

performance under different system load
Example of Tools used:

o JMeter

Functional-Testing functionality of application based on the reguirements
provided by client. For instance, functionality, content, browser, operating system, etc.

This may include backend testing as well.

Accessibility — testing performed to ensure that it is made in accordance with.
standards laid down by government for specially abled people. For example, a non-
sighted used will use screen reader to read a login screen of the application. If the
same has not been developed in accordance to the standards user won’t be able fo

hear anything.

Localization/Globalization: One application might be released across different

countries/language. In these cases, separate applications are created with different
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languages. Testing application to ensure that the transintion are as expected and have

not resulted indo any application errors.

Security Testing: Testing done fo ensure that only Authentic and Authorized users

can access the application. Application/Data is not accessible otherwise.

« Different Type of atfacks are performed on application fo
expose vulnerabilities.

s Lot of paid and free tools are used.”

3.1 On being asked, Shri Hemmanshu Sethh stated that while carrying out the
aforesaid tests, if any defect/bug is found, they advise their overseas clients about
the same by way of raising a defect using bug tracking tool; it means they are

providing technical assistance services of sofiware products under test.

3.2 On heing asked, he stated that they are conducting the aforesaid test as per
the client’s need and requirement. He further stated that they conduct the aforesaid
tests either on the already vsed/launched software or sometimes it is the softwarc
which is to be newly launched in the market. Basically, these are the tests to be

carried out by them before implementation /release of any Software.

3.3 On being asked about Invoice, Shri Hemmanshu Sethb shared a sample
Invoice bearing mumber #QZ/18-19/ 117493 with his dated signafure. Below are the
details /breakdown of the same:

End to End Services were provided against this invcice. Below is a quick summary

for the same:

« RAW det {Book Title: Economics For Today
in 543 pages in pdf/ xml format] provided by overseas client to us through FTP
(File transfer Protocol] which includes requirements, specificatlion & Standards
to be tested against.

e Ingestion of Data inlo Clienis application {software) and Validalion of the same

»  Validating the output on Client’s Application (Online Library in this caseg)

o Validating the Application Across Different Platforms Combinations (Operating
Systems and Browsers)

s Deploying the build to production enviranment.

+ Validating the deployment by exectting Basic Workflows of the application and
ensuring everything is working as expected.

» The unit prices fixed was Rs. 6.00 per page inclusive of all the services.
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Invoice No: QA/18-19/11/493

Project Name: CenDoc E2E Conversion International Titles {Ausiralia)
Billed To: Ronaid
Description: ISBN: Unique Identifier [9780170416597]

Title : Economics For Today

Service Provided : End to End Service
Quantity: 543 Pages

Unit Price 6.00

3.4 On being asked, Shri Hemmanshu Sethh stated that the rest of the details
mentioned in the above invoice is pre-configured and auto generated from their
system as described above. He prepared other Invoices raised to overseas clients.
On being asked about the documentation, he stated that he does not prepare or sign
any document as such. His work includes interaction with overseas clients through
email allotted to him by the Company i.e. hemmanshusethh@gainfotech.com. On
demand he also produced the list of overseas clients of M/s. QA Infotech Pvi. Lid.

in a separate sheet.

3.5 Further Shri Hemmanshu Sethh was shown the copy of relevant print outs of
Division. 84 of Ceniral Product Classification (CPC), taken from the DGFT website

www.dgft.gov.in and having perused & understand the same, Shri Hemmanshu

Sethh put his dated signature on the printout of two pages containing the
description of services under Division 84 of CPC. Further his attention was drawn
to description of services under Division 84 of CPC and in this regard after going
through Division 84 of CPC, Shri Hemmanshu Sethh stated that all the services
exported by their company M/s. QA viz. software testing services are classifiable
under CPC Division 84.

4. During the recording of statement of on 30.05.2019, Shri Rajesh Sharma
was shown the panchnama dated 30.05.2019 drawn at the office premises of M/s.
QA InfoTech Private Limited, A-8, Sector- 68, Noida, Uttar Pradesh on 30.05.2019.
In token of having read and its correctness, he put his dated signature on the last

page of said panchnama.

4.1 In his statement dated 30.05.2019, Shri Rajesh Sharma interalia stated that
M/s QA Infotech Private Limited, was founded in the year 2003 and he is the
Director and Chief Information Officer of M/s QA Infotech Private Limited since
2003; that there are five Directors in the company and the other Directors are Shri
Mukesh Sharma, Shri Kishan Mohan Sharma, Shri Minesh Upadhyay & Miss

Palvesha Hakim: that Shri Mukesh Sharma is Director as well as Chief Executive
¥
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Officer of the Company and overall in charge of finance and account; that he also

looks after-and monitor the work relating to SEIS application etc.

4.2 On being asked, he stated that there are two units of M/s. QA Infotech Pvt
Lid in Noida. One is situated at A-8, Sector- 68, Noida, Uttar Pradesh and the other
unit which was established in 2008 is situated at Plot No. 190, NSEZ, Phase-II,
Noida, Uttar Pradesh; that M/s. QA Infotech Pvi Ltd is engaged in the business of
independent software testing services since 2003; that the unit of M/s. QA Infotech
Pvt. Lid situated at A-8, Sector- 68, Noida, Uttar Pradesh is registered with STPI
since 2004 and unit situated at Noida SEZ is a SEZ unit.

4.3 On being specifically asked about the benefits availed under the SEIS scheme,
Shri Rajesh Sharma stated that M/s. QA Infotech Pvi Ltd has filed total three
appli"cations with DGFT, Delhi in ANF — 3B along with relevant enclosures for availing
Scrips under SEIS scheme and all the three applications were filed in respect of export
of “Software Testing Services” produced and exported from their unit situated at
Noida SEZ to their overseas clients for the financial years 2015-2016, 2016-2017 and
2017-2018; that total 42 SEIS scrips totally amounting to Rs. 3,03,11,734 /- (Three
Crore Three Lacs Eleven Thousand Seven Hundred Thirty Four Only) were
obtained from DGFT, Dethi under SEIS scheme for exporting software testing
services; that out of 42 scrips obtained under SEIS scheme by M/s. QA, 10 scrips
amounting to Rs. 50,00,000/- (Fifty Lacs Only) were sold to M/s. India Exim, 30,
Defence Enclave, 15T Floor, Delhi- 110092 (GST No.: 07AGXPGH787B1ZY, PAN No.
AGXPG5787B) and remaining 32 scrips amounting to Rs. 2,53,11,734/- (Two Crore
Fifty Three Lacs Eleven Thousand Seven Hundred Thirty Four Only) (were sold
to M/s. Top Trade Exim, E-33, IInd Floor, Sector-3, Noida-201301 {(GST No.
09AAJPU1221A272, PAN No.: AAJPU1221A4).

4.4 He voluntarily produced the copies of application made for availing benefit
under SEIS scheme, Balance Sheets for the financial year 2015-2016, 2016-2017 &
2017-2018 bearing page No. 1 to 98, copies of Invoices for the year 2015-16, 2016-
17 & 2017-18 of M/s. QA Infotech Pvt. Ltd. situated at Plot No. 190, NSEZ, Phase-
II, Noida, Uttar Pradesh raised to overseas client and the copy of BRC for the year
2016-17 issued to M/s. QA Infotech Pvi. Lid. situated at A-8, Sector -68, Noida. The
first and last page of the said 01 to 271 serially numbered documents were signed

with date by Shri Rajesh Sharma in token of being produced by him.

4.5 On being asked about description of services mentioned in the application
submitted to DGFT for benefit under SEIS scheme, Shri Rajesh Sharma stated that
they mentioned the description of services as “Other business services (Technical

testing and Analysis Service)” whereas on export invoices they mentioned their
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service Accounting Code (SAC) as “998313- Information Tecknology Consulting

and Support Service”.

4.6 On being asked, Shri Rajesh Sharma stated that they have made client
agreement with their overseas clients for rendering various software services

provided by the company. The said services include:

# Test Planning and Management, Automation Regression Testing,
Manual Regression Testing;

# Functional Beta Testing of myNelson LTI and report defects in JIRA and

regress defects that are fixed;

Test Planning and Management, Functional Testing, Automation and

API Testing, etc.;

b

Regression Services of Xyleme Product suites;

w7

hd

Functional Testing, Test Aufomalion and Performance Tesiing

Services;

¥

Clean up of atito generated video captions, ensuring text in the captions
correctly and accurately represents the spoken audio from each file;

¥ Testing Services to Macmillan for its project PrepU bascd on the project
requirements in defect tracking system used in Macmillian;

4.7 On being shown the copy of Public Notice 3/2015-20 dated 01.04.2015
incorpeorating Anmexure 3D (pages numbered from 1 o ¥) showing the list of services
eligible for SEIS benefits & copy of the printout of relevant Central Product
Clagzification {CPC) for the Division 84 and 86 taken from the DGFT website

www.dgft.gov.in and after careful perusal of the above documents, Shri Rajesh

Sharma staied that the services which are covered under CPC 34 are not eligible for

SEIS benefits.

4.8 Further, during the recording of the statement, Shri Rajesh Sharma was
shown Para-6& with heading Tneligible Categories® under SEIS (Ref: Paragraph 3.09
of the FTP) on page 4 & 5 of an E-Book, {nacenkzanpur gov.in) and in token of having
seen Shr Rajesh Sharma put his dated signature on 4 and 5th page of above said
E- Book in which in the said para it is mentioned that “Export turnover relating to
services of unit operating under SEZ/ECU/EHTP/STPI/BTP achemes or supplies of

services made to such unit” are mentioned as ineligible categories under SEIS.

4.9 On being asked, Shr Rajesh Sharma stated that they were mentioning
purpose of remnittance sent to their overseas clients as “software services export” and
“consultancy expenses” (under code P0802) etc. in FIRC ; on being shown the list of

“New purpose codes for reporting forex transactions receipt purposes” under
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Annexure II issued by RBI, he finds that the Software testing Services exported by
M/s. QA correctly classified under the code “PORO2".

4.10 On being shown DGFT's Trade Netice No. 04/2018 dated 25.04.2018 & after
understand the content mentioned in aforesaid DGET Public Notice, Shri Rajesh
Sharma stated that as per the said Trade Notice M/s. QA is not eligible for availing
SEIS benefits for all software services exported by them which fall under Division
84 of CPC Code list i.e. “Computer and related service” as these services are not

notilied in Annexure to Appendix 3D for SEIS.

4.11 Further statement of Shri Hemmanshu Sethh dated 30.05.2019 was shown
to Shri Rajesh Kumar and in token of having seen the said siatement and its
correctness, Shri Rajesh Sharma put his dated signamire on last page of above said

statement.

4,12 After going through various above mentioned decuments & facis mentionead
therein and the staiement of Shri Hemmanshu Scthh etc., Shri Rajesh Sharma
accepted and admitted that M/s. QA Infotech Pvt. Ltd., Noida has wrongly

mentioned the description of services as “1 De -Other business services (Technical

Testing and Analysis Service] 8676" in application filed before DGFT to frandulently
availl duty scrips under SEIS Scheme and wrongly obtained 42 SEIS scrips
amounting to Rs., 3,03,11,734/- [Three Crore Three Lacs Eleven Thousand
Seven Hundred Thirty Four Only) from DGET . Shri Rajesh Sharma undertook to
pay vohintarily the undue benefits amounting o K=, 3,02,11,734f-{Three Crore
Three Lacs Eleven Thousand Seven Hundred Thirty Four Oniy) availed by M/s.
QA preferably within 7 days.

5. During the recording of statement of Shri Mukesh Sharma Chiefl
Executive Officer of M/s. QA Infotech Pvi Lid, Noida, under Section 108 of
Customs act, 1962 om 27.11.2019, he was shown the panchnama dated
30.05.2019 drawn at the office premises of M/s. QA Infoiech Private Limited, A-8,
Sector- 638, Noida, Uttar Pradesh on 30.05.2019. Having seen and perused the said
panchnama, Shri Mukesh Sharma agreed with the contents described in the said
panchnama and in foken of having seen and its correciness, Shri Mukesh Sharma

put his dated signature on the last page of the above mentioned panchnama.

5.1 Further statement dated 30.05.2019 of Shri Rajesh Sharma, Authorized
Signatory and Director of M/s. QA Infoiech Private Limited was shown to Shri
WMukesh Sharma and after having seen and perused the above menticned statement,
he agreed with the contents described in the said statement. In token of having seen
and its correctness, Shri Mukesh Sharma put his dated signaiure on the last page
of the above mentioned statement of Shri Rajesh Sharma dated 30.05.2019.
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5.2 On being asked, Shri Mukesh Sharma stated that M/s. QA was started in the
year 2003 for export of software services and he is Chief Executive Officer of M/s.
QA since 2003; Shri Rajesh Sharma, his elder brother, is also one of the Directors
& Authorized signatory of the company and he himself looks after and monitors the
work relating to SEIS benefits ie. classification of export services, filing of
application with DGFT, sale of SEIS scrips etc.

5.3 On being asked about description of services mentioned in the application
submitted to DGFT for benefit under SEIS scheme, Shri Mukesh Sharma stated that
while filing application with DGFT they mentioned the description of services as
“Other business services (Technical Testing and Analysis Service)” whereas they
have actually exported services classifiable under “Other business services
(Technical Testing and Analysis Service)” and the same has been mentioned in the
export invoices issued to their foreign clients with service Accounting Code {SAC) as

“998313- Information Technology Consulting and Support Service.

5.4 Having seen the copy of Public Notice No. 45/2015-2020 dated 05.12.2017
amending the Public Notice No. 3/2015-20 dated 1.4.2015 (serially numbered from
1 to 7) incorporating Annexure 3D - the list of services eligible for SEIS benefits and
the copy of the printout of relevant Central Product Classification (CPC) for Division
84 & 86 taken from the DGFT website www.dgft.gov.in and after careful perusal of
the above documents, Shri Mukesh Sharma stated that the services which are
covered under CPC 84 are not eligible for SEIS benefits.

5.5 Having seen & understood the content mentioned in DGFT’s Trade Notice No.
04/2018 dated 25.04.2018, Shri Mukesh Sharma stated that as per the said Trade
Notice M/s. QA Infotech Pvt Litd is not eligible for availing SEIS benefits for all
software services exported by them which fall under Division 84 of CPC Code list i.e.
“Computer and related service” as these services are not notified in Annexure to

Appendix 3D for SEIS.

5.6 In view of above facts stated by himn and various documents/public notices,
statement etc. shown to Shri Mukesh Sharma and understanding it, Shri Mukesh
Sharma accepted and admitted that M/s. QA Infotech Pvt. Ltd., Noida has wrongly
mentioned the description of their export services as “Other business services
(Technical Testing and Analysis Service) 8676 in application filed before DGFT to
avail duty scrips under SEIS Scheme and wrongly obtained 42 duty scrips
amounting to Rs. 3,03,11,734/-(Three Crore Three Lacs Eleven Thousand Seven
Hundred Thirty Four Only) from DGFT under SEIS scheme. Further Shri Mukesh
Sharma also stated that M/s. QA has voluntarily paid the undue benefits of
amounting Rs. 3,03,11,734/-(Three Crore Three Lacs Eleven Thousand Seven
Hundred Thirty Four Only) availed by them vide TR 6 Challan no. 01/QA/2019
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dated 20.06.2019; that they have also voluntary deposited the interest amount of
Rs. 24,74,365/- (Twenty Four Lacs Seventy Four Thousand Three Hundred
Sixty Five Only) vide TR 6 Challan no. 02/QA/2019 dated 30.11.2019 {Demand
draft béaring no. 006126 dated 22.11.2019 of HDFC Bank, Noida).

6. .During the recording of statement of Shri Kishan ﬂ!ohan Sharma,
Director of M/s. QA, Noida under Section 108 of Customs Act, 1962, he was
shown the panchnama dated 30.05.2019 drawn at the office premises of M/s. QA
Infotech Private Limited, A-8, Sector- 68, Noida, Uttar Pradesh on 30.05.2019.
Having seen and perused the said panchnama, Shri Mukesh Sharma agreed with
the contents described in the said panchnama and in token of having seen and its

correctness, Shri Kishan Mohan Sharma put his dated signature on the last page of

the above mentioned panchnama.

6.1 Further statement dated 30.05.2019 of Shri Rajesh Sharma, Authorized
Signatory and Director of M/s. QA Infotech Private Limited was shown to Shri
Kishan Mochan Sharma and after having seen and perused the above-mentioned
statement, he agreed with the contents described in the said statement. In token of
having seen and its correctness, Shri Kishan Mohan Sharma put his dated signature
on the last page of the above mentioned statement of Shri Rajesh Sharma dated
30.05.2019.

6.2 Further statement dated 27.11.2019 of Shri Mukesh Sharma, Chief Executive
Officer (CEO) of M/s. QA Infotech Private Limited was shown to Shri Kishan Mohan
Sharma and after having seen and perused the above-mentioned statement, he
agreed with the contents described in the said statement. In token of having seen
and its correctness, Shri Kishan Mohan Sharma put his dated signature on the last
page of the above mentioned statement of Shri Mukesh Sharma dated 27.11.2019.

6.3 Shri Kishan Mohan Sharma further stated that M/s. QA Infotech Private
Limited, was started by his son Shri Mukesh Sharma after his return from USA in
November 2003. Shri Kishan Mobhan Sharma was still working with BITS Pilani at
that time. Shri Mukesh then asked eldest son Shri Rajesh Sharma also to join the
company. The company became fully operational in 2006 from B-8, Sector-59, Noida
and after couple of years the company started operation from Plot No. 8, Sector-68,

Noida. At present there are about 1000 full time employees in the company.

6.4 On being asked about the business profile of the company, he replied that
M/s. QA Infotech Private Limited is an independent quality assurance and testing

services for software for the customers in USA. On being asked about his
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responsibilities, he replied as the company was started by his son, and he was
working at BITS Pilani, so after the company became fully operationai in year 2006
his son requested him to resign from BITS Pilani and help him in the running and
maintenance of the company. He further stated that he is basically locking after the
upkeep and general maintenance of the office space, transportation and general

administration of the company.

6.5 On being asked about the benefits availed by M/s. QA, he stated that he was
looking after the general maintenance and he was not concerned with the financial
or tax related matters, these matters are handled by his son Mukesh Sharma and

he can give information in this regard.

6.6  On being shown the copy of applcartion dated 14.12.2018 filed with Additional
Direcior General of Foreign Trade for Duly Credit Script under Service Export India
Scheme (SEIS)-FY 2017-2018 submiited under his signature and asked about
benefits availed by M/s. QA, he staied and confirmed that he is not looking after
finanfﬁal, tax or DGFT issues of the company, however since he is Director and if
his sons are on tour he signed the documents as per their (his sons) advice. The

application must have been signed similarly as his son was not available.

6.7 On being asked to elaborate the services pertaining to the Company stated in
application dated 14.12.2018, he again replied that he is not aware such issues as
they are not being dealt by him, he has signed the application on direction of his
son Shri Mukesh Sharma and he only can give information in this regard. On being
asked about whal services company is actually providing to his clients, he stated
that though he is not technically conversant yet as per his knowledge company is

providing sofiware testing services to the customers.

6.8 He was further confronted with the Invoice dated 30.03.2018 issued by M/s.
QA Infotech Pvi. Litd. Noida in which the service provided by the Company had been
declared as “Information Technology Consuliing and Support services” and in the
application dated 14.12.2018 filed before Additional Director General of Foreign
Trade for Duty Credit Script under Service Export India Scheme FY 2017-18, and
asked to ezplain the discrepancy in both the documents with regard to different
description of export services in both documents. After perusing both the documents
he stated that he has no idea about the same his son Shri Mukesh Sharma can

explain and clarifyr the discrepancy.
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DETERMINATION OF CLASSIFICATION:-

7.

The Services (Software/Information Technology Services related to Computer

Programming and Consulting) provided/exported by M/s. QA, Noida seems to be
covered under CPC code 841 to 849 which are defined as under:

DIVISION 84 COMPUTER AND RELATED SERVICES
841 Consultancy services related to the installation of computer hardware

8410 84100 Consultancy services related to the installation of computer
hardware
Assistance services to the clients in the installation of computer hardware (i.e.

physical equipment) and computer networks.
842 Software implementation services

All services involving consultancy services on, development and
implementation of software. The term "software” may be defined as the sets
of instructions required to make computers work and communicate. A number
of different programmes may be developed for specific applications (application
software), and the customer may have a choice of using ready-made
programmes off the shelf (packaged software), developing specific programmes
Jor particular requirements {customized software) or using a combination of the

tivo.

8421 84210 Systems and software consulting services
Services of a general nature prior to the development of data processing

systems and applications. It might be management services, project planning

_ services, elc,

8422 84220 Systerns analysis services
Analysis services include analysis of the clients’ needs, defining
Junctional specification, and setting up the team. Also involved are
project management, technical coordination and integration and
definition of the systems architecture.

8423 84230 Systems design services
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Design services include technical solutions, with respect to
methodology, quality-assurance, choice of egquipment seoftware

packages or new technologies, etc.

8424 84240 Programming services
Programming services include the implementation phase, i.e. writing and

debugging programmes, conducting tests, and editing documentation.

8425 84250 Systems maintenance services

Maintenance services include consulting and technical assistance services of
software products in use, rewriting or changing existing programmes or
systems, and maintaining up-to-date software documentation and manuals.

Also included are specialist work, e.g. conversions.
~ 843 Data processing services

8431 84310 Input preparation services
Data recording services such as key punching, optical scanning or other

methods for data entry.

8432 84320 Data-processing and tabulation services
Services such as data processing and tabulation services, computer calculating

services, and rental services of computer time.

8433 84330 Time-sharing services

This seems to be the same fype of services as 84320. Computer time only is
bought; if it is bought from the customer's premises, telecommunications
. services are also bought. Data processing or tabulation services may also be
bought from a service bureau. In both cases the services might be time sharing
processed. Thus, there is no clear distinction between 84320 and 84330.

8439 84390 Other data processing services

Services which manage the full operations of a customer's facilities under
contract: computer-room environmental quality control services; managemernt
services of in-place computer eguipment combinations; and management
services of computer work flows and distributions.

844 Database services

8440 84400 Database services
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All services provided from primarily structured databases through a
communication network.

Exclusions: Data and message transmission services {e.g. network operation
services, value-added network services) are classified in class 7523 (Data and
message transmission services). Documentation services consisting in
information retrieval from databases are classified in subclass 96311 (Library

services).

845 Maintenance and repair services of office machinery and equipment

including computers

8450 84500 Muintenance and repair services of office machinery and
~ equipment including computers
Repair and maintenance services of office machinery, computers and related

equipment.
849 Other comptiter services

8491 84910 Data preparation services

Data preparation services for clients not involving data processing services.

8499 84990 Other computer services n.e.c.
Other computer related services, not elsewhere classified, e.g. training services
for staff of clients, and other professional computer services.

femphasis added)

8. WHY THE SERVICES EXPORTED BY M/s. QA INFOTECH, NOIDA APPEAR
NOT COVERED UNDER “OTHER BUSINESS SERVICES [(TECHNICAL TESTING
AND ANALYSIS SERVICES) 8676:-

8.1 It appears that M/s. QA Infotech Pvt Ltd, Noida had classified their Services
under “Other Business Services (Technical Testing and Analysis Services) 8676” in
their application before DGFT, New Delhi in order to get the SEIS Scrips. However,
during investigation, based on the documents submitted and various statements
recorded it appears that the Services provided/exported by them are not “Technical

Testing and Analysis Services”, as defined under CPC.

8.2 The definition of “Technical Testing and Analysis Services” as under CPC is

given below,
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8676 Technical Testing and Analysis Services
86761 Composition and purity testing and analysis services

Testing and analysis services of the chemical and biological properties of
materials such as air, water, waste (municipal and industrial), fuels, metal,
soil, minerals, food and chemicals. Included are testing and analysis services
in related scientific fields such as microbiology, biochemistry, bacteriology, etc.

Excluded are medical and dental testing services.
86762 Testing and analysis services of physical properties

Testing and analysis services of physical properiies such as strengih,
ductility, electrical conductivity and radiocctivity of materials such as
metal, plastics, textiles, woods, glass, concrete and other materials. Included
are tests for tension, hardness, impact resistance, fatigue resistance, and high-

temperature effects.

86763 Testing and analysis services of integrated mechanical and electrical

systems

Testing and analysis services of the mechanical and electrical characteristics
of complete machinery, motors, automobiles, tools, appliances,
communication equipment and other eguipment incorporating
mechanical and electrical components. The resulls of the testing and
analysis generally take the form of an assessment of the performance and
behavioural characteristics of the object tested. Tests may be performed using

_models or mock-ups of ships, aircraft, dams, etc.
86764 Technical inspection services

Testing and analysis services of a technical or scientific nature which do not
alter or affect the object being tested. Included are radiographic, magnetic, and
ultrasonic testing of machine parts and structures conducted in order to identify
defects. These tests are often conducted on site. Excluded are inspection
services of a non-technical or scientific nature, such as visual inspection of

buiidings, machines, elc.
86769 Other Technical Testing and Analysis Services

All other Technical Testing and Analysis Services not elsewhere classified.

(emphasis added)

g 4. 18 of 120




F. NO. GEN/ADICOMM/494/2021-0/0 Pr Commr-Cus-Mundra

8.3 It also appears from the statement of 3hri Hemmasnshu Sethh, Assistant Vice
President, (discussed in paras such as 4, 4.1 & 4.2 above} that they are mainly
engaged In the business of software testing which involves technical/consultancy
services on development and implémentation of software, that they conduct the
aforesaid tests either on the already used/launched software or sometimes it is the
software which is to be newly launched in the market; that basically, these are the
tests to be carried out by them before implementation /release of any Software and
all the services exported by their company M/s, QA viz. software testing services are
classifiable under CPC Division %4.

8.4 It also appears from the statement of Shri Rajesh Sharma, Authorised
Signatory & Director, [discussed in paras supra) that all the three applications were
filed In respect of export of “software testing services” produced and exporied from
their unit situated at Noida SEZ to their overseas clients for the financial years 2015-
2016, 2016-2017 and 2017-2018; that total 42 BEIS scrips totally amounting to Rs.
3,08,11,734.21 /- were abtained from DGEHT, Delhi under SEIS scheme for expaorting
software testing services; that they mentioned the description of services as “Other
business services {Technical Testing and Analysis Service)” whereas on export
invoices they mentioned their service Accounting Code [SAC) as “998313-

Information Technology Consulting and Support Service”; that they have made
client agreement with their overseas clients for rendering various software services
provided by the company and slated the type of services provided, that they are
mainly engaged in the business of software testing which involves
technical /consultancy services on developmeni and implementation of software,
and all the services exported by their company M/ s. QA viz. software testing services
are classifiable under CPC Division 84; that they were mentioning purpose of
remittance sent fo their overseas clients as “software services export” and
“‘consultancy expenses” [under code PO802).in FIRC for purpose of remittance. As
per the NPCS Code list of the scrvices covered under 998313 are detailed as under:

Division 998313: INFORMATION TECHNOLOGY (IT) CONSULTING AND
SUPPORT SERVICES.

Group  Sub- Product Description
class Code
8683131 IT consulfing services
DO831311 Consultancy services related to hardware

and  software  reguirements and

procurement
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99831312 Consultancy services related to the
installation of computer hardware
including peripheral equipment

99831313 Consultancy services related tothe
maintenance of computer hardware

including peripheral equipment

99831314 Consultancy services related to systems
integration
~ 99831315 Consultancy services related to systems
security including antivirus and similar
applications
99831316 Consultancy services relating to expert

opinion on IT related issues like IPR/ copy
right/ contract etc.

99831319 Other IT consulting services n.e.c.

8.5 From the Mandatory returns i.e. Service Tax Returns (ST-3) & MGT-09, BRC
Invoices, STP Certificate & agreement with overseas clients etc. submitied by M/s.
QA Infotech Pvt Ltd Noida it appears that they are providing Software Services as
defined under CPC Code 841 to 849 and not specialized Other Business Services
{Technical Testing and Analysis Services). From the evidences gathered it appears
that M/s. QA, Noida is providing software and its related services and software

testing services which is different from Technical Testing & Analysis Services.

8.6 Further perusal of Technical Testing and Analysis Services under CPC code
8676 makes it amply clear that the services elaborated therein are related to testing
of physical, chemical, biclogical properties of various materials and behavioural
characteristics of equipments and instruments. The classification under 8676 of
CPC by M/s. QA Noida appears to be incorrect as this code covers the testing and
analysis of Chemical, biclogical, mechanical properties, elecirical conductivity,
radiocactive properties of Matter, but not on application of software and fixing
software bugs in software application. Hence it is clear that these services do not

cover the testing and analysis of software.

Q. WHY THE SERVICES EXPORTED BY M/s. QA INFOTECH, NOIDA APPEAR
CLASSIFIABLE UNDER CPC 841 TO 8492 ON THE BASIS OF INDEPENDENT
DOCUMENTARY EVIDENCES:

0.1 In the Form MGT-7 (Annual Return) filed by M/s. QA, Noida with Ministry of
Corporate Affairs, for the financial year 2015-16, the main product/services

provided is shown as ‘J2’ i.e. ‘Publishing of computer operating systems, system
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software, application software, games, etc.’ whereas in the same return filed for the
financial year 2016-17 & 2017-18 the main product/services provided is shown as

‘J6' i.e. Computer programming, consultancy and related activities.

R R R ¥
3 E. L R e ik
(e e S e ML Wk T F-F' Lt -_:"'“
] ‘ AL

i

] B e

A

T e ; ;
. -_{- Lﬂ' o 'Fllg'.ﬁrﬁ. P BRAA T F 3 ﬁl..‘ﬁc

T

il

i

;
b
et

2
:
it

5 ﬁr;; ] e B
q ] 3 o v
gt A i E.d I

T e P e ey ol o DR g Gl Ly

}: s = =
; i _‘ o
i e p A ] .l".[:blﬂ

- .\;;]- .
e

i
5] .
b gy : o
A : S At i B R T
i B . 3 FRAT LG
l\,\' L2 T fuhi (e B 5 17 [ i1
At by il -
i "
o] E I it e e
Thes, "ﬁ”.nﬂ i T Vo
T .4—{:‘5 : : .-
S e ! i i
g5 P s i o
= il e = Ty d S E4E BT e,
e Y o e rl o 'f:'\-: [ e LA 1
T e BB e S SR S
e S ?‘%r‘j‘s‘éjoﬁ e e AT g R AT = IR =
R e gel 2y TR ] 3 I
e e i e
o ] T L L T 4
e S -.Ft T e
: i e s ,}& A v T
it v By A ol o
: : : e R A
e S R i S %”“f s

Ty H. 21 0f 120




F. NO. GEN/ADJ/COMM/494/2021-0/o Pr Commr-Cus-Mundra

In the form MGT-09 (Extract of Annual Return-for financial year ending on
31.03.2017) filed by M/s. QA, Noida with Ministry of Corporate Affairs, the principal
business activity of the company is Computer software development/testing service

under NIC Code No. 99831413.
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In view of the MGT-9 (Extract of Annual Return) filed by M/s. QA, Noida and
other documents submitted by M/s. QA, Noida, as stated in Para 3, it appears that:

M/s. QA, Noida have declared that the National Industrial Classification
(NIC) code of the services provided by them are 90831413.The exact nature of
services provided by M/s. QA Infotech Fvt. Ltd., Noida can be understood from the

defirtition of these NPCS Codes which are as follows:

Division 998314: INFORMATION TECHNOLOGY (IT) DESIGN AND

DEVELOPMENT SERVICES,
Group

Sub-class

Prodauet

Descripiion

Code
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9983141

- 99831411

99831412

99831413

99831414

IT design and development services for
applications.

Design and development services of a
web page including content development
Design and development services of a
database

Design and development services of

software

customized and packaged software

applications including

n

Geographical  information  sysiems

services

99831415 Animation services including on-line
games development services
99831416 Research and  analytics
including data mining services and data
management services.
99831417 Computer system development services
other than programming services
including embedded systems
development services
099831418 Engineering services including plant
engineering, product design, product
development services
99831419 Other IT design and development

services for applications n.e.c

9.2 The sub class 99831413 of the said NPCS Codes deals with Design and
development services of software applications including customized and
packaged software. On perusal of these codes, it appears that the services
provided/exported by M/s. QA, Noida are related to design and development of
software applications which involves various step such as (i) Planning (ii) feasibility
(it} Design (iv) Development and Coding (v) Integration and testing (vi
implementation and deployment (vii) Operation and maintenance (viii) finality. The
primary activity of the company appears to be on software development and its
related issues. ‘Comparison of description of services covered under NPCS Code
99831413 with CPC shows that these services are squarely covered under 841 to
849 of CPC.

9.3 Services registered in the Service Tax Registration Certificate of M/s. QA does

not mention “Other Business Services (Technical Testing & Analysis Services)”, they
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have taken registration under Technical Inspection and Certification Services’

including other 4 services as mentioned below.

| SL No. T}rpEE;_Df Services

. Advertising agency services

. Manpower recruitment services

1
2
3. Commercial_f;?ainjng or coaching services
4
5

“Technical Inspection and cortification services

. REntirTg_mf Immmrable-pmperty services
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9.4 From the list of services above, il is elear that M/s. QA Infotech Pyt Ltd Noida
has not obtained registration under *Other Business Services (Technical Testing &
Analysis Services)” or similar such services as defined under the Service Tag regime.
They have taken registration under ‘Technical Inspection and certification services’
which means imspection or examination of goods or process or maferial or
information technology software or any immovable property to certify that such
goods or process or material or information technoclogy sofiware or immovable
property qualifies or maintains the specified standards, including functionality or
utility or quality or safety or any other characteristic or parameters. ‘Technical
Ingpection and Certification Services’ is not listed in Appendix 3D of the FTP 2015-
2020, whereas ‘Technical Testing & Analysis Services’ is listed under Annexure 3D,

9.5 Service Tax Returns filed for the year 2015-16 to 2017-18 - Upto June, 2017
shows export only of Information Technology Software Services”. However, they have
not taken registration for providing scrvices under “Information Technology Sofiware
Services’ yet M/s. QA Infoltech Pvt Ltd has shown exports only under Information
Technology Software Services in the Service Tax returns filed by them. As per their
ST-3 returns they have never exporied any amount of services as “Other Business
Services (Technical Testing & Analysis Services), which were the services declared
in the application filed before DGFT for procuring the SELS Scrips. The definition of
Information Technology Software Services as defined in Section 65 (105} (zzzze] of

Finance Act, 1994, is as unden:

“any service provided or to be provided to uny person, by any other person

in relation to information technology software, including,

fi} development of information technology soffware,

fii) study, analysis, design and programming of informalion lechnology
softuware,

fiil} adaptation, upgradation, enhancement, implemeniation and other similar
services related to information technology soffiware,

fiv)] providing aduvice, consultancy ond assistance on matiers related io
information technology software, including conducting feasibility studies on
implementation of a sysiem, spedfication for a database design, guidance
and assistance during the stari-up phase of a new system, specifications to

secure o database, advice on proprietary information technology software,
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(v} providing the right io use information lechnology software for commercial
exploitation inchuding right to reproduce, disiribute and sell informafion
technology software and right to use software components for the creation of

and inclusion in other information technology software products,

(i) providing the right to use information technology software supplied
electronically.”

9.6 As evident From the Service Tax Returns, services under head Information
Technology Software Services’, were exported by M/s. QA InfoTech Pvt. Ltd. and by
mis declaring the said exported services as “Other Business Services {Technical
Testing and Analysis Services]” while applying before DGFT they procured the Scrips
fraudulently. The only export service Information Technology Scitware Services’
declared in ST-3 returns by M/s. QA, corresponds to heading 841 to 849 of the CPC
Codcs.

9.7 The Logo & letterhead of M/s. QA, Noida is affized below which clearly
indicates its aim & motto as “Your Software Testing Partner” which suggests and

indicates that the business of the company is software testing,

72| QA InfoTech

Your Soitware Togting Pariner

“Softwarc testing involves the execution of a software component or system
component to evaluate one or more properties of interest. Test techniques include
the process of executing a program or application with the intent of finding software
bugs”. Comparison of the activilies/services mentioned in the loge & letierhead with
CPC codes makes it clear that these activities/scrvices qualify to fall under CPC 841
to 849 which is not listed in Appendix 3-D (i.e. not eligible for SEIS benefits/scrips.)

9.8  Samplc of Export Invoice No. QZ/18-19/11/493 dated 11.09.2018, has the
description of service as “998313- Information Technelogy Consulting and support
services”, - This service description mentioned in the sampls invoice also correspond
to the CPC codes 841 to 849 only and not the ones declared by M/s. QA, Noida in
their SEIS application filed belfore DGET (New Delhi).

OE .27 0f 120




F. NO. GEN/ADS/COMM/484/2021-0/0 Pr Commr-Cus-Mundra

Copv of Invoice

SCRUTINY OF DOCUMENTS &VIOLATIONS: -

10. Therefore, in view of the discussion in foregoing paras, the corroborative
documentary evidences available against M/s. QA, Noida, UP, which establish that
the services provided actually fall under Division-84 of UN Central Product
Classification {CPC) Code and not listed in Appendix 3D of the FTP 2015-2020, are

as under:-

(i) Form MGT-7 (Annual Returm) filed with Ministry of Corporate Affairs, the
-main activity group is shown as “Information and Communication” and
description of business activity as “Computer programming, consultancy and
related activities”. However M/s. QA, Noida have declared that National

Product Classification for Service Sector (NPCS) code of the services provided
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by them are 99831413 (Computer Software development/testing services) as
per MGT -0,

Certificate issued by Software Technology Parks of India to M/s. QA, Noida
have mention under head Item of manufacture as “Computer Software/IT
Fnabied Services® and do not have mention of Services '‘Other business

services (Technical Testing and Analysis Service).’

Service mentioned in Bank Realisation Certificate for Export is ‘Software

services’ and not the Technical Testing and Analysis Service’.

ST-3 data [Service Tax Returns), shows export of only Information Technology
Softwarce Services’, however this service is not included in their 3T-2, ie.

Service Tax Registration Certificate.

The description of services in Export Invoice raised by M/s. QA, Noida to their
overseas clients were declared as “Information Technology consulting and

support Services” under Service Accounting Code (SAC) 998313.

Service mentionerd in Exhibit A-1 of the agreement with foreign clients i.e.
Alexender Street Press, USA is Software Testing & Services and the

.description mentioned in the invoices Is “LAZR Project QA-Functional

Testing”, as their export services, which are not eligible for SEIS benefits.

Services registered in the Service Tax Registration Cerfificate i.e. $T-2, does
not mention “Other business services (Technical Testing and Analysis
Service),” They have taken registraﬁoﬁ under ‘Technical Inspection and
certification services’ which means inspection or examination of goods or
precess or materigl or information fechnology software or any immovable
property to certify that such goods or process or material or information
technology sofiware or immovable property qualifies or maintains the
specified standards, including functionality or utility or quality or safety or
any other characteristic or parameters. ‘Technical Inspection and
Certification Services’ is not listed in Appendix 3D of the FTP 2015-2020,
whereas ‘Technical Testing & Analysis Services’ is listed under Annexure 3D.

(viii) Service mentioned in the agreement with foreign client i.e. Nelson Education

Lid., Canada is for “Functional Beta Testing of myNelson LT
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5 QA resources will execute sanity test on the following platforms (Test
duration =1 day)

Tablets-
Apple iPad4
Appie iPad Mini
Samsung Galaxy Tab 10.1
Microzoft Surface Pro Tab
Desletops
Win /IEQ, Chrome 33
Win8/IE 11
Mac 108/FF26, Safari 6.0
Win XP/IE& (Admin Portal)

QAT will report defects in JIRA and regress that are fixed.

AR per para 4.1 above, Shri Hemmanskny SBetlth, Assistant Vice-President of
M/s. QA Infotech Pvt. Lid. in his stalement admitted/stated that M/s. QA
Infotech Pvt Lid is mainly engaged in the business of software testing which
involves technical /consultancy services on development and implementation
of software. Shri Hemmanshi: Sethh, interalia in his statement stated that
they conduct the aforesaid tests either an the already used flaunched software
or sometimes it is the software which is to be newly [aunched in the market
iref para 4.2 above]. As per para 4.5 Shri Hemmanshu Sethh stated that all
the services exported by their company M/s. QA viz. software testing services
are classgifiable under CPC Divizion 84. However export of services which are

classifiable under CPC Division 84 are not sligible for SEIS benefits.

Shri Rajesh Sharma, authoriscd signatory and Dirccior of M/s. QA Infotech
Pyt Ltd in his statement that all the threc applications were filed In respect of
export of “software testing services” produced and exported from their unit
sitnated at Noida SEZ to their overseas cHenis for the financial yvears 2015-
2016, 2016-2017 and 2017-2018; thal total 42 SEIS scrips totally amournting
to Rs. 3,03,11,734.21 /- were oblained {rom DGFT, Delhi under SEIS scheme
for exporting software festing services. He further admitied that they

mentioned the description of services as “Other business services (Technical

Testing and Apalysis Service]” while applying before DGFT, whereas on export

invoices they mentioned their service Accounting Code {SAC) as “998313-
Information technology consulting and support service”. Shri Rajesh Sharma,
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interalia admitied that as per the Trade Notice No. 04 /2018 dated 25.04.2018
M/s. QA, Noida is niot eligible for avalling SEIS benefits for all software services
exported by them which fall under Division 84 of CPC Code list Le. “Computer
and related service” as these services are not notified in Annexure to Appendix
3D for SEIS. Shri Rajesh Sharma accepted and admitted that M/s. QA
Infotech Pvt. Ltd., Noida has wrongly mentioned the description of services as
“1 De -Other hrusiness services {Technical Testing and Analysis Service) 86767
in application filed before DGFT to frandulently avail duty scrips under SEIS

Scheme and wrongly obtained 42 duty scrips amouniing to Rs,
3,03,11,734.21/- from DGFT under SEIS.

(xi) 3hn Mukesh Sharma, CEO of M/s. QA, Noida admitted thar M/s, QA Infotech
Pvt. Lid., Noida has wrongly mentioned the description of services as “Other

business services ([Technical Testing and Analysiz Service] 8676" in

application filed before DGFT to awail dutly scrips under SEIS Scheme and
wrongly obtained 42 duty scrips amounting to Rs. 3,03,11,734.21/- from
DGET under SEIS.

fxii] Shri Kishan Mohan Sharma, Director of Mj/s. QA Infotech Pvt Lid, Noida
agreed with the contents of the panchanama dated 30.05.2019, the statement
dated 30.05,2019 of 8hr Rajesh Sharma and statement dated 27.11.2019 of
Shri Mukesh Sharma vunder which they both accepted that M/s. QA Infotech
Pvt. Ltd., Noida has wrongly mentioned the description of services as “Other
business services (Technical Tegting and Analysis Service] 8676" in
application filed before DGET to avail duty scrips under SEIS Scheme and
wrongly obtained 42 dufy scrips amocunting to Rs. 3,03,11,734.21/- from
DGFT under SELS.

EXPORTS INCENTIVES UNDER DUTY CREDIT SCRIPS - SEEVICES EXPORT
FROM INDILA SCHEME {SEIS):-

11. In terms of Chapter 3 of the Foreign Trade Policy (ETP) 2015-2020 exporters
are issued duty credit Scrips under two schemes for exports of Merchandise and
Services namely (i) Merchandise Exports from India Scheme [(MEIS)& {iil Service
Exports from India Scheme (BEIS) with an objective to provide rewards to exporters
to offset infrastructural inefficiencies and associated costs involved in export of
goodsf products, which are produced fmanufactured in India, especially those having
high export intensity, employment potential and thereby enhancing India’s export

competitiveness.

OF %.310f 120



. NO. GENSADSACOMM/A24/2027-0/0 Fr Comme-Cus-Mundra

12. Service Exports from India Scheme (SEIS) has been introduced by the
Government of India w.e.f. 01.04.2015 under the Foreign Trade Policy 2015-20 (RTP
2015-2020) replacing the erstwhile ‘Served From India Scheme (SFIS) under the FTP
2009-15. As per FTP 2015-2020, Service Providers of Notified Services, located in
India, shall be rewarded under SEIS, subject to comditions as may be notified,
Objective of Service Exports from India Scheme (SEIS) is to encourage and maximize
export of notified Services from India. Only Services rendered in the manner as per
Para 9.51(i) and Para 8.51(i) of this policy shall be eligible for SEIS benefit. The
notified services and rates of rewards are listed in Appendix 3D. SEIS is a reward
computed based on the ‘net’ free foreign exchange realized and the percentage of this
reward is specified In Appendix 3D of the FTP 2015-20. Benefit allowed under this
scheme is 3% to 7% (as amended from time to time] as per nature of services supplied
and the Scrips can be used for the payment of Custom duties on imports, pavment
of excise on domestic procurement, including capital goods and payment of service
tax, The duty Scrips are freely transferable. The SEIS entitlernents as per Public
Notice No. 03 dated 01/04/2015 (as amended by DGFT] issued by the Directorate
General of Foreign Trade (DGFT), Ministiyv of Commerce on all the list of services are
as under:

Annexure to Appendix 3D

Note 1: The services and raies of rewards notified against them shall be applicable for
services export made between 1-4-2015 {o 30-09-2015 only. The list of services/ rate is
subject to review with effect from 1-10-2015.

Note 2: The rale of reward for eligible services is subjert o conditions as specified in
FTP and HBP.

Note 3: For Educational Services, SEIS reward shall not be quailable on Capitation Fee.

Note 4: Under Maritime Transport Services marked with 94 fa), (b) and {c)], the reward
shall be imited to Operations from Indin by Indinn Flag Carriers only

List of Services
Sl SECTORS Central Admissible
No. Produet rate in %
Classification {on Net
{CFC) Code Foreign
Exchange
earmings)
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[As ]
amended
by DGFT]

1 BUSINESS SERVICES
A, Professional services
. Legal services 861 5/ 7
& Accounting, auditing and bookkeeping | 862 5/7
services
. Taxation sertices 863 5/7
d. | Architectural services 8671 5/7
e. Engineering services 8672 5/7
£ Int_égrated engfneering services 8673 5/7
I g. Urban  planning and landscape | 8674 57
architectural services
. Medical and dental services 9312 5/7
i Veterinary services 932 5/7
- Services provided by miduwives, nurses, | 231917 5/7
physictherapists and  paramecdical
personnel
Research and development services
a. R&D services on natural sciences 851 5/7
£ R&D services on social sciences and | 852 5/7
humuaonities i
c. Interdisciplinary R&D services 853 5/7
C. Rental/Leasing services without
operators
a. Relating to ships 83103 5/7
b. Relating to aircraft 83104 5/7
c. Relating io other transport ééﬁipmenr 83101 5/7
53102
532105
d. Relating to other machinery i 83106- 5/7
83109
Other business services !
. Addvertising services 871 375 :
b. Murket research and public opinion polling | 864 3/5 ;
services E
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c. Management consulting service 865 3/5
Services related to management consulting 866 3/5
e. Technical Testing and Analysis Services | 8676 3/5
I Services incidental to agricultural, hunting and | 881 3/5
Jforestry
g. Services incidental to fishing 882 3/5
h. Services incidental to mining 883 3/5
5115
i Services incidental to manufacturing 884 3/5
885
J- Services incidental to energy distribution 887 3/5
k. Placement and supply services of personnel | 872 3/5
4 Investigation and security 873 3/5
m. Related scientific and technical consulting | 8675 3/5
services
n. Maintenance and repair of equipment (not| 633 3/5
including maritime vessels, aircraft or other| 8861-8866
transport equipment)
0. Building ~ cleaning services 874 3/5
p. Photographic Services 875 3/5
g. Packaging services 876 3/5
r. Printing, publishing 88442 3/5
S. Convention services 87909 3/5
2 COMMUNICATION SERVICES
Audiovisual services
a. Motion picture and video tape production and | 9611 5/7
distribution service ‘
b. Motion picture projection service 9612 S5/7
c. Radio and television services 9613 5/7
d. Radio and television transmission services 7524 5/7
e. Sound recording n.a. 5/7
3 CONSTRUCTION AND RELATED
ENGINEERING SERVICES
A. General Construction work for building | 512 5/7
B. General Construction work for Civil| 513 5/7
Engineering
C. | Installation and assémbly work 514 5/7

»
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T ENEE N
D, Building completion and finishing rwork 516 S/7
4. EDUCATIONAL SERVICES (Please refer
Note-3)
- A. Primary education service a27 | 5/7
B. Secondary education services 93z S/, 7
C. Higher education services 923 5/7
D, Adull education 924 5/7
5 ENVIRONMENTAL SERVICES |
A Setvage services | e4ni S5/7 ]
B. Refuse disposal servires Q403 577
. Sanifation and similar services 9403 5/ 7
6 | HEALTH-RELATED AND SOCIAL SERVICES
Hospital services - Te3rr 5/7
;
|'7 | TOURISM  AND  TRAVEL-RELATED
SERVICES
A. Hotels and Restaurants (including catering}
a. | Hotel | 641-643 3/5
b. | Reslaurants (including catering) 64 1-643 3/5
B. Travel agencies and tour operaiors services | 7471 | 5/7
[ Tourist guides services 7L72 577
. RECREATIONAL CULTURAL AND
| SPORTING SERVICES (other than
audiovisuual services)
(AT | Entertainment services (including theatre, live | 9619 5/7
| Bands and circus services)
B. Neiwus agency services Q62 5/7
. Libraries archives, museums and other| 962 S/ 7
cultural services
D. | Sporting and other recreational services 964 15/7
9 TRANSPORT SERVICE [Please refer Note 4} T
A, Maritime Transpott Services
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. Passenger transportation® 7217 5/7
' b. | Freight transportation® 7212 5/7
c. - | Rental of vessels with crew® T 72313 5/7
d. Maintenance and repair of vessels | 8868 5/ 7
e. Iﬁishing and towing services | 7a14 5/7
l I Supporting services for maritime transport 745 5/ 7
B. |Air Transport services -
(L. Renial of aircraft with cretw | 734 5/7
b. Muintenance and repair of atrcrafi 8868 5/7 i
c. Airport Operations and ground handling i a7z
C Road Transport Services ]
a. Passenger transporiation Fi21 5/7
122
b. | Preight transportation T 7123 5/7
c. Rental of Commercial vehicles with operator | 7124 57
Maintenance and repair of road transporti| 6112 57 |
.Equfpment 8867
e, Supperting services for road transport services | 744
D Services Auxiliary To AN _Modes of
Transport
€. Cargo handiing services 741 S/
h. Storage and warehousing services 742 | 5/7
c. Freight fransport agency services 748 5/7

{emphasis addt:d}

13. Further, DGFT vide Trade Notice No. 04/2018 dated 25.04.2018 has noted
that “the Appendir 3D does not mention any service as IT/ITeS Service and only has
a positive list of the Services, with a CPC Provisional code which has been made
eligible for claiming benefit under SEIS" and also clarified that “only the service
categortes which have been nolified in Appendix 30 are allowed for claim under
SEIS..” From the above trade notice, it s clear that the underlying services provided
by a company should be listed in Appendix 3D for them lo be eligible for SEIS.

14, From the abave list of services and their corresponding CPC codes which are

eligible for SEIS benefits as defined in Appendix 3D of FTP 2015-2020, it appears
that the services provided /exported by M/s. QA, Noida which are classifiable under
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CPC 841 to B49 are not covered under Appendix 3D and hence not eligible for SEIS

benefits.

15. As seen from various statutory and other documents as described in para 11
{point (i) to (vii])} it eppears that, M/s. QA had correctly classified the services
exported by them. However, it appears that while applying for SEIS benefits in the
Form ANF-3B before the DGFT New Delhi, M/s. QA had wilfully mis-stated and mis-
classified their services under “Other Business Services (Technical Testing and
Analysis Services 8676) (Sl No. 1 De as per Appendix 3D), and had managed to
fraudulently obtain the SEIS Scrips.

MODUS OPERANDI ADOPTEP BY M/8. QA INFOTECH FVT LTD, NOIDA FOR
WRONGLY OBTAINING SEIS SCRIPS:-

16. M/s. QA Infotech Pyt Ltd, Noida is engaged in the business of software
testing which involves technical/consultancy services on development and
implementation of software services to various clients. It appears that M/s. QA, Noida
was exporting/providing Softwarc/Information Technolegy Services related to
Computer Programming and Consulting’. Further, it appears that M/s. QA, Noida,
had wrongly classified their exported services as “Technical Testing and Analysis
Services” and wrongly obtained SEIS scrips, which were otherwise not available to
them. In terms of Para 3.02 of the Foreign Trade Policy, 2015-2020 read with sub-
clause 2(5) of Notification No 25/2015-Cus., dated 8-4-2015 the SEIS Duty Credit
Scrips and goods imported/domestically procured against the SEIS Duty Credit
Scrips shall be freely transferable. Accordingly, M/s. QA, Noida had sold ftransferred
the SEIS Scrips issued to them to warious other importers, who had utilised these
SEIS Scrips against the duty free imports made by them.

WILFUL MISSTATEMENT AND SUPPRESSION OF FACTS:-

1. M/s. QA, Noida, bhas declared the exported services as IT software
Consulting and support services in Export Inveices. The services to be provided by
M/ s. QA, Noida o their fureign clients mentioned in the sample Service Apreements
are soffware testing & Services and the description mentioned in the invoices is “LAZR
Project QA-Funetional Testing”. The services exported /provided by M/ s. QA, Noida to
their fereign clients was submitted by M/s. QA, Noida hefore DGFT alongwith SEIS
applications and services were mentioned as Other business services (Technical
Testing & Analysis Services (8676)". In FIRC issued by the Bank for the remittance
received by M/s. QA, Noida for the exported services, the purpose of remitlance was
mentioned as “Software Services”. In Form MGT-9 {Extract of Annual Retnrn) filed
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by M/s. QA, Nolda with Ministry of Corporate Affairs, name & description of main
producis and services were mentioned as (1) Computer Software development/testing
services (NIC Code-99831413). Thus, it appears that M/s. QA, Noida had correctly
classified the services exported /provided by them to their overseas clients in aforesaid
documents and the said exporied services are classifiable under Division 84 of UN
CPC. But despite knowing the fact that they were provided IT Software Services M/s.
QA, Noida had wilfully mis-staied and mis-classified their services under Other
Businesy Services (Technical Testing and Analysis services) (8676) to fraudulently
avail SEIS scrips instead of correct services viz. IT Software Services classifiable under
Division 84 of UUN CPC which are not eligible for availing SEIS benefits. Thus, M/s.
A, Noida had frandulently obtained SEIS Scrips by way of adopting above stated
modus operandi and suppressed the facts while applying for obtaining the SEIS
Scrips in order to avail wrongful benefits under SEIS scheme. This shows their
malafide intention to misciassifying the services provided by them to avail the SEIS
benefit which is not rightfully due to them and which resuited in violation of the
provisions of the Customs Act, 1962 in the payment of customs duties w.r.i. import

of goods by utilizing the SEIS scrips obtained through frandulent means.

VOLUNTARY PAYMENT/REFUND OF SEIS INCENTIVES ALONGWITH INTEREST
BY M/s. QA, NOIDA:-

18. Shri Rajesh Sharma, Director & Shri Mukesh Sharma, CEQ of the company
M/s. QA Noida, in their statements recorded under Seciion 108 of Customs Act,
1962 on 30.05.2019 & 27.11.2019 respectiv&:ly, had inter-alia admitted that the
Services rendered by them do not {all under the Services eligible for SEIS and had
agreed to pay the ineligible amount. M/s. QA, Noida accordingly veluntarily
submitted DD No. 113425 dated 07.06.2019 of City Bank for smount of Rs.
3,03,11,734/ - against payment of SEIS duty and DD No. 006126 dated 22.11.201%2
of HDFC Bank Noida for amount of Rs 24,774,365/ -, towards interest. The details
of challans under which the amount of M/s. QA, Noida was credited to Government

account are given in enclosed as Annexure-B.

19. CANCELLATION OF SEIS SCRIFS BY DG¥T, NEW DELHI

19.1 During the course of invesfgation, this officc vide letter F. No.
DRIJAZU /GI-02/ENQ-62(INT-17}/2019 dated 12/06/2019 had requested the
Additional Directer General of Foreign Trade, “A” Wing Indraprastha Bhavan, IP
Estate, New Delhi to cancel the SEIS Scrips issned to M/fs. QA, Noida [JEC-
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02030700688), as detailed in Annexure ‘A°, to the extent of misuse of such SEIS
Scrips by mis-classification of their export services in coniravention of the relevant

provisions of Foreign Trade Poalicy.

19.2 In response to above referred letter the Depufy Director General of
Foreign Trade, "A” Wing Indraprastha Bhavan, IP Estate, New Delhi forwarded a
Order in Original dated 21.10.2019 issued vide F. Na.
05/21/098 /80764 /AM18/EPS-II/CLA, 05/21/094/80763/AM18&/EPS-1i/CLA, &
03/21 /0958 /80214 /AMI18/EPS-II/CLA. As per which action under Section 11(3) of
the Foreign Trade (Development & Regulation) Act, 1992 and Rule 10 of the Foreign
Trade (Regulation} Rules, 1993 taken against M/s. QA, Noida for the (Licenses as
mentioned in Annexure ‘A". The observation and findings of the OID is repraduced

below

OBSERVATIONS AND FINDINGS:
I have persued the information and papers available on records and i is observed
that you have aquailed the SEIS auwlhorisation by mis-stating/mis-classifying the
services. Aclion as pear para 2.15{b) of FIP is warranied against you. Therefore, you
have contravened the provisions of dlainming SEIS bengfits which calls for action tnder
section T 1f3) of Foreign Trade (Development & Reguiations) Act, 1992 & Rule 10 of the
Foreign Trade [Regulations} Rules, 1993,
ORDER

Penalty of Rs. 1,850,000/ - is hereby imposed on M/s. QA Infotech Put. Lid., Ploi No.
190, NSEZ, Nuida -201305 and its directors under section 11{3) of Foreign Trade
{Development & Regulations) Act, 1992, as amended from time to time for confravening
the condition af the Foreign Trade Policy. The name of the Noticee firm and its directors
are placed on the denied entity fist (DEL) and no license/ authorisation or any other
benefit would be made available to them from any office of the Directorate General of
Foreign Trade.

VIOLATION OF STATUTORY PROVISIONS: -

20, Violation of varions Statutory Provisions by M/s. DA Infotech Pvt Lid,
Noida :
20.1 From the independent documentary evidences as well as confirmatory

statements on record it appears that M/s. QA Infotech Pvt Lid, Noida have wilfully
and frandulently mis-stated and mis-classified the services exported, before the
DGET, New Delhi with an intent to avail undue benefit of SEIS. On the basis of such
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wilful mis-statements and mis-classifications based on suppression of facts, SEIS
Scrips were issued to them by DGFT. Such SEIS scrips fraudulently obtained by them
are invalid ab-initio and have now been cancelled by DGFT. It appears that M/s. QA
Infotech Pvt Ltd, Noida by resorting to such acts, have contravened provisions of
Foreign Trade (Development and Regulation) Act, 1992, Foreign Trade {Regulation)
Rules 1993, Foreign Trade Policy, 2015-20 etc., and of Customs notification, as
detailed below:

{a) Section 11 of the Foreign Trade (Development and Regulation) Act, 1992,
read with Rule-14 of Foreign Trade (Regulation) Rules, 1993, in as much
as they have make, signed and used the declarations, statements or

“documents for the purposes of obtaining SEIS Scrips knowing or having
reason to believe that such declarations, statemenis or documents were
not representing the true, correct, and actual classification of services,
and they thereby have employed fraudulent practice for the purposes of
obtaining the SEIS Scrips;

{(bj Provisions of Exim policy related to SEIS scheme in as much as they
have availed benefit of SEIS scheme of Foreign Trade Policy 2015-2020
though they were not eligible for the services rendered by them, if classified

correctly. .

20.2 Violation of Notification No. 25/2015-Customs dated 8thApril, 2015
issued under Customs Act, 1962, by M/s. QA, Noida:

As per the Notification:

In exercise of the powers conferred by sub-section (1) of section 25 of the
Customs Act, 1962 (52 of 1962), the Central Governmeni, being satisfied that
it is necessary in the public interest so fo do, hereby exempts goods when
imported into India against a Service Exports from India Scheme duty
credit scrip issued by the Regional Authority under paragraph 3.10 read
with paragraph 3.08 of the Foreign Trade Policy (hereinafier referred to as the

said scrip) from,-

{a) the whole of the duty of customs leviable thereon under the First Schedule
to the Customs Tariff Act, 1975 (51 of 1975) (hereinafier referred to as said
Customs Tariff Act); and
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(b} the whole of the additional duty leviable thereon under section 3 of the said
Customs Tariff Act.

2, The exemption shall be subject to following conditions, namely:-

{i) that the duiy credit in the said scrip is issued io a service provider
located in India against export of notified services listed in
Appendix 3D of Appendices and AayatNiryat Forms of Foreign
Trade Policy 2015-2020

%

L]

In the Ingtant case it appears that M/s, QA, Noida exported Ionformation technology
consulting and support services related to software testing which involves
technical/consultancy services on development and implementaiion of software,
which are not notified in Appendix 3D of Appendices of Forcign Trade Policy, 2015-
20 therefore M/s. QA, Noida has viclated the condition 2 (1) of the Natificaticn No.
25/2015-Customs dated 08ih April, 2015 issued under section 25 of the Customs
Act, 1962,

21, RECOVERY OF DUTY FROM M /s. QA, NOIDA:

Section 28AA3 of the Customs Act, 1962 -

Section 28AAA was inserted In the Customs Act, 1962 in 2012 to provide
for recovery of duties from the person to whom an instrument such as credit Scrips
was 1ssued, i.e. exporter, where such Scrips was obtained by means of collusion, or
wilful misstatement or suppression of facts. It appears that M/s. QA, Neida had
provided/exported Information technology consulting and support services related to
software testing which involves technical /consultancy scrvices on development and
implementation of software and appears to have [randulently obtained the SEIS
Scrips and subsequently transferred/sold the Scrips to various imporiers. As per
section 28AAA:

Recovery of duties in certain cases

{1} Where an insfrument issued o a person has been obiained by him by

means of-
fe] collusion; or
fb wilful misstatement; or
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{cf suppression of facts,

for the purposes of this Act or the Foreign Trade (Development and
Regulation) Act, 1992 (22 of 1992}, by such person or his agent or employee
and such instrument is utilised under the provisions of this Act or the rules
made or notifications issued thereunder, by o person other than the
person to whom the instrument was issued, the duty relatable to such
utilisation of instrument shall be deemed never to have been exempted or
debited and such duty shall be recovered from the person to whom
the said instrument was issyed :

As per para 3.02 of the Foreign Trade Policy 2015-2020 SEIS Duty Credit
Scrips holder was eligible to transfer/sell the entitlement freely. The Duty Credit
Serips can be used [or (i) Payment of Customs Duties for import of inputs or goods,
except items listed In Appendix 3A; (i) Payment of excise dubes on domestic
procurement of inputs or goods, including capital goods as per DoR notification; {ii)
Payment of service tax on procurement of services as per DoR notification; and (iv)
Payment of Cusioms Duty and fee as per paragraph 3.18 of this Policy. In the instant
case it appears that M/s. QA, Noida had wrongly obtained SEIS Scrips by mis-stating
their exported Services as “Other business services [Technical Testing and Analysis
Bervices)”. M/s, QA, Noida had transferred/sold all the SEIS Scrips to various
importers. The said importers had imported the goods by wtilizing the said SEIS duty
credit Scrips for payment of duties.

In view of the facts discussed in the foregoing paras and material evidences
available on recard, it appears that M/s. QA, Noida had obtained SEIS Scrips by
means af suppression of facts regarding the nature of services exported by them and
wilful mis-statement regarding the classification of services exported by them and
M/s. QA, Noida subsequently sold/iransferred the same to various importers. The
said varions importers had utilised the said ineligible SEIS amount for payment of
Customs duties against the imports made by them. Therefore, the import duties
equivalent to the duty credit Scrips utilised by the other importers for their imporis,
as detailed in Column 15 of Annexare “C°, is required to be recovered from M/s. QA,
Noida under Section ZBAAA of the Customs Act, 1962 along with Interest under
Section 28 AA of the Customs Act, 1962.

Confiscation and Penalty:

21.1 The goods imported, against the SEIS Scrips which were fraudulently
obtained and which have now been cancelled by DGFT, and which were not eligible
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W

to the: benefit of exemption under Notification No. 25/2015-Customs dated 08th April,
2015 issued under Section 25 of the Custoras Act, 1962 are alsc Kable for confiscation
under Section 111[m) and 111{o) of Customs Act, 1962.M /s QA, Noida who in relation
to the imported goods, did or omitted to do acts/omissions which rendered such
goods. liable to confiscation under section 111 are liable to penalty nnder Section
112{a) of the Customs Act, 1962,

The relevant legal provisions under Customs Act, 1962 are as follows:

As per Section 111 of Customs Act, 1952;

Confiscation of improperly imported goods, etc.

The following goods brought from o place outside India shall be Hable

to cornfiscation:

+

()  any goods which do not correspond in respect of vahie or in any
other particular with the entry made under this Act or in the case
of baggoge with the declaration made under section 77 in respect
thereof, or in the case of goods under transhipment, with the
declaration for transhipment referred to in the provise to sub-
section (1) of section 54;

...............................

fa) any goods exempied, subject to any condition, from duty or any
prohibition in respect of the import thereof under this Act or any
other law for the time beaing in force, in respect of which the
conditionn is not observed unless the non-observarice of the

condition was sanciioned by the proper officer;

21.2 M/s QA, Noida as a person, had mis-declared /mis-stated their exported
Services in ANF-3B Form and fraudulently obtained SEIS Scripas. They had
subsequently iransferred/sold the Scrips to various importers. These Scrips were
used by various importers for purpose of availing benefit of Customs Duty exempfion
available under Notification No. 25/2015-Customs dated 08t April, 2015 issued
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under Section 235 of the Customs Act, 1962. Therefore M/s, Q4, Noidahad lenowingly
or intentionally made, signed and used, or caused to be made, signed or used,
Customs declarations/statements/documents and oiher  declarations/
statements /documents which were false or incorrect in material particular and were
used in the transaction of business for the purposes of Cusioms Act, 1962. Therefore

M/s, QA, Noida are liable for penalty under Section 114AA of the Customs Act, 1962,

SECTION 114AA

FPenalty for use of false and incorrect material. - If a person knowingly
or intentionally makes, signs or uses, or causes fo be made, signed or used,
any declaration, statement or document which is false or theorrect in any
material particular, i the fransaction of any business far the purposes of this
Act, shall be lianble to a penalty not exceeding five times the valug of goods.

21.3 Further, it appears that M/s. (A, Noida had obtained SE(S Scrips
fraudulently by way of wilful mis-staiement and suppression of facts and such 3EIS
Scrips have been utilised by other persons for discharging their duty liability and
therefore M/s. QA, Noida have also rendered themselves liable for penalty under
Section 114AR of the Customs Act, 1962.

SECTION 114AB

Penaity for obtaining instrument by fraud, etc. — Where any person has
obtained any instrument by fraud, collusion, wilful misstatement or
suppression of facts and such instrument has been utilised by such person or
any other person for discharging duty, the person to whom the instrument was
issued shall be lable for penalty nol exceeding the face value of such

tnsirument.

Explanation. — For the purposes of this secfion, the expression
“instrument” shall have the same meaning as assigned to it in the Explanation
1 o section 28AAA

22, Violation of statutory provisionms by Shri Mukesh Skarmna CEO of
M/s.QA, Noida:

22.1 It further appears that mis-declaration of classification of services in the

SEIS application viz., Form ANF-3B presented by M/s. QA, Noida before DGFT, New
Delhi, had been signed by Shri Mukesh Sharma of M/s. QA, Noida& other direcior
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under his directions to suppress the facts and wilfully mis-state the true, correct,

and actual classification of services to enable M/s QA, Noida to fraudulently obtain
SEIS Scrips from DGFT. It therefore appears that Shri Mukesh Sharma of M/s. QA,

Noida was primarily responsible for wrongful availment of export benefits under SEIS
by M/s QA, Noida; thereby enabling and abetting M/s QA, Noida in availing undue
benefit of SEIS Scheme and conversely facilitating various importers to utilise the

wrongly obtained SEIS duty credit Scrips for their imports.

22.2 Therefore, it appears that by his deliberale acts of comimission and omission
he has rendered the goods which were imported (by utilising the incligible Scrips)
liable for confiscation. Thereby Shn Mukesh Sharma of M/s. QA, Noida is liable far
penality under section 112(a) of the Customs Act, 1962,

22.3. Further, Shri Mukesh Sharma had knowingly or intentionally made, signed
be

declarations/ statements/documents

and wuscd, or caused to made, signed or used, Cusioms

arrd other declarations/
statements/documents which were false or incorrect in material partienlar and
were used in the transaction of business for the purposes of Customs Act.
Therefore, he is also Hable for penalty under Section 114AA of the Customs Act,

1962,

23.
using ineligible SEIS Scrips frandulently ohtained by M/s. QA, Noida:-

Provisions for the copnfiscation of goods imported by various importers

23.1 From the discussion in foregoing paras, it appears that following Importers as

mentioned in column (2) of below Tabie-X,

Table-X
31, | Name & Address of the Imporier | IEC Code of Taotal Port of Import
No M/s.) the Importer | Assessable
Value [Tiem
wise] of the
Imported
F Goods (In Rs.)
{1) 2 3) (4) (5)
1. | Noble Natural Resources India Kandla Sea
PrivateLirnited, Port-INIXY1
311046975 | 11,38,19,850
Add: Survey No. 302/2, 303, opp.
Rama
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Cylinder, Vii. Bhimasar, Taluka-

Anjar,

Kutch, Gujarat, 370240.

M/s EKuondan Care Products T Delhi Afr
Limited, Plot No. 70 & 81,8ector- Cargo-INDELA

64, Integrated, Industriai Estate,

SIDCUL, Haridwar, Uttarakhaud- | 9504074008 #,99,85,242
249403
3 | M/s. Sovereign Metals Limited, ‘ Delhi Afr

Moje Muthia All Paiki, ; P NO.35P 7,29,01,439 | Cargo-INDEL4
T 37P,35,40/B, Revenue
BL.184,185,187, GIDC Phase III 0813012864 Ahmedabad
NARODA Ahmedabad, 74713188 | pr Cargo-
GUJARAT, 382330 INAMD4

| M/s Kreedai Exim, Sahu Chowk, | - Nhava Sheva
Near Lal Godown, Latur, 3111014461 | 97 37745 | (INNSAI)

| Maharshtra- 413512
M /s Adani Wilmar Limited, Mundra Sea

: Survey No. 169, Gleo Chem 0809000363 £0.35,98.625 Port-INMUN1I
Division-II, Flot No. 212 Viilage-
Dhrub, Mundra, Gujarat-370421
M/s Adani Wilmar Limited, Mundra Sea
Fortune House, Near Port- INMUNI

Navrangpura Railway Crossing 0899000363 | g 94,37,454
Navrangpura, Ahmedabad, !
" Gujarat-380009 l

li.e. person/s other than the person to whom the instrument (SEIS Scrips) were
issued] had imported goods as detailed in Annezwmre ‘C’ {o this notice, by claiming
exemption against the SEIS Scrips which were frandulently cbtained by M/s. QA
Noida {and against which action have been initiated by DGFT, New Delhi against M/s.
QA, Ahmedabad for cancellation of the such licences / scrips by way of issuing a
Show Cause Notice).Hence such imports can be termed as Imports made without
observing the conditions prescribed under Notification No. 25/2015 - Customs dated
08/04/2015, as amended; hence such imported goods valued at Rs.58,31,93,513/-
(Rupees Fifty Eight Crore Thirty One Lakh Ninety Three Thousand Five Hundred
Thirteen Only) are liable for confiscation under Sections 111(m) and 111{o) of the
Customs Act, 1902,
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24, IMPORTATION OF GOODS/QUANTIFICATION OF LIABILITIES:

24.1 From the above paras, it appears that M/s, QA, Noida have obtained 42
SEIS Scrips from DGFT, New Delhi, fraudulently, by wilfil mis-statement and
suppression of various facts, and the total duty involved in these 42 Scrips/Licences
is Rs. 3,03,11,734/- (Rupees Three Crore Three Lakh Eleven Thousand Seven
Hundred and Thirty-Four Only).

24.2, It also appeared that M/s. QA, Noida have transferred/sold the SEIS
Serips to importer as mentioned in the column 2 of the above Table -X. The said
importer (person/s other than the person to whom the instrument (SEIS Scrips) were
issued) have Imported their goods by utilizing the said transferred SEIS duty credit
Scrips which were fraudulently oblained from DGFT, New Delhi and laier cancelled.
The duty involved in these 42 SEIS Scrips which were transferred /sold to importers
is rs. 3,03,10,032/- is required to be recovered from M/s, QA, Noida under Section
2BAAA of the Customs Act, 1962 along with interest under Section 28 AA of the

Customs Act, 1962 as discussed in Para 22.

24.3 Accordingly, three SCNs were issued fo the Notficees for different ports. The

Charges levelled against Noticees in Show Cause Notices are as below:

24.3.1 Show Cause Notice No. Gen/Adj/Comm/494/2021-Adjn-Ofo Pr
Commr-Cus-Mundra dated 01.02.2022:

a) M/s, QA Infotech Private Limited, A-8, Sector- 68, Noida, Uttar Pradesh
IEC — 0503070688), are hereby called upon to show cause, in writing, to the
Commissioner of Customs, 5B, Port User Building, Mundra Port, Mundra, Gujarat-
3?’0421; in respect of Bills of Enfry covered in Annexwre ‘C’, within thirty days of
receipt of this Notice, as to why:

ii) The duiy payable amount aggregating to Rs. 1,423,29,244/- (Rupces One
Crore Forty Two Lacs Twenty Nine Thousand Two Hundred and Forty Four
Only), as mentioned in Column - 4 of Table Y’ mentioned in para 24.2 above
relatable to utilisation of cancelled insiruments (SEIS Scrips), utilised by
person/s other than the person to whom the instrnments (SEIS Scrips) were
issted, as detailed in para 24.2.2 of the SCN, should not be demanded and
recovered from them nnder Section 28AAA of the Customs Act, 1962 along
with interest In terms of Bection 28AA of the Cusioms Act, 1962,
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(ii} The goods totally valued at Re. 27,30,36,079/- (Rupees Twenty Seven
Crores Thirty Lakh Thirty Six Thousand and Seventy Nine Only), as
mentioned in Column - 3 of Table ‘X’ in para 24.2 above, imported against
Bilis of Entry covered in Annexure “C’ to this Show Cause Notice, imported
by wrongly availing duty exemption under Notification No. 25/2015-
Customs dated 08/04/2015 as amended, should not be held hable for
confiscation under Section 111{m) and 111{o} of the Customs Act, 1962.

(i}  Penalty should not be imposed upon them under the provisions of Section
112(a), 114AA and 114AR of the Customs Act, 1962,

{iv) The amount already paid by them amounting to Rs. 3,03,11,734/- (Rupees
Three Crore Threze Lakh Eleven Thousand Seven BEuondred and Thirty-
Four Only) sheould not be adjusted and appropriated against the amount

due to be recovered from themn;

b) Shri Mukesh Shrama, Chief Executive Officer of M/=s. QA Infotech Private
Limited, A-8, Sector- 68, Noida, Uttar Pradesh (IEC —0503070688), was called nupon
to show cause, in writing, to the Commissioner of Customs, 3B, Port User Building,
Mundra Port, Mundra, Gujarat-2370421 with regpect to contraventions pertaining
to Bills of Entry/SEILS Scrips referred in Annexure “C’, within thirly days of receipt
of this Notice, as to why penalty should not be imposed upon him under Section
112(a) and Section 114AA of the Customs Act, 1962 for his role as reflected at para
24 above.

ch Imperter namely M/s Adani Wilmar Limited, Mundra/Ahmedabad (as
detailed in Column 2 of the below menticned TABLE 'Y') was called 1pon 1o show
cause, in writing, to the Pr. Commissioner of Customs, 5B, Port User Buiilding,
Mundra Port, Mundra, Gujarat - 37042 1 with respect to contraventions pertaining fo
Bills of Entry /SEIS Scrips as detailed in Annexure 'C' to Show Cause Notice, within
thirty days of receipt of this Notice,

TABLE - ‘¥’
S1. [ Name & Address of the IEC Code of |Total Assessabld Port of Import
No.| Importer the Importer | Vaiue (Item wise]
of the Imported
(3oods {In Rs.}
(1) @] @) @) 5)

UE 4. 48cf 120




8 F. MO. GEN/ADI/CONMM/434/2021-0/0 Pr Comme-Cus-Mundra

1 | M/s Adani Wilmar Limited | 0899000363 |20,35,98,625 | Mundra Sea Porh]
Survey No. 169, Oleo Chem INMUNI
| Division II, Plot no. 212
Village Dhimb, Mundra
Gujarat -370421.

2 | M/s Adani Wilmar Limited | 0899000363 | 6,94,37,454/- Mundra Sea Port;
Fortune House, Near INMUNI

Navrangpura Railway |
-Crossing Navrangpura,
Ahmedabad Gujarat-
380009

as to why:

{i) The imporied goods totally valued at Rs. 27,30,36,079/-(Rupees Twenty
Seven Crore Thirty Lacs Thirty Six Thousand and Seventy Nine only)
covered in Bills of Entry mentioned in Column 3 of Annexure 'C' to this
Show Cause Notice for which duty exemption under the Notification
25/20153-Customs dated 08.04.2015 was availed by utilising SEIS
Scrips which were obtained by wiiful mis-statement and suppression of
facts by M/s. QA, Noida, should not be held liable for confiscation under
Section 111 {m} & 111{c} of the Customs Act, 1962,

24.3.2 Show Cause Notice No. Gen/Adj/Comm/494/2021-Adin-0/o Pr
Commr-Cus-Mundra dated 08.05,2025:

a} M/s. QA Infotech Private Limited, A-8, Sector- 68, Noida, Utiar Pradesh
IEC - 0503070688), are hercby called upon to show cause, in writing, to the
Commissioner of Customs, 58, Port User Building, Mundra Port, Mundra, Gujarat-
370421, In respect of Bills of Entry covered in Annexure ‘C’, within thirty days of

receipt of this Notice, as to why:

(i) The duty payable amount aggregating io Rs. 1,52,30,212/- {Rupees One
Crore Fifty Niue Lacs Thirty Thousand Twe ~Elun;d:m-r:l and Twrelwve
Only), ag mentioned in Column - 4 of Table Y mentioned in para 24.2 above
relatable to utilisation of cancelled instruments (SEIS Scrips), utilised by
person/s other than the person to whom the instruments (SEILS Scrips) were
igsued, as detailed in para 24.2 of the SCN, should not be demanded and
recovered from them under Section 28AAA of the Customns Act, 1962 along
with interest in terms of Section 2844 of the Customs Act, 1962,
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(if) The goods totally vaiued at Rs. 30,74,19,688/- {(Rupees Thirty Crores
Seventy Four Lakh Nineteem Thousand Six Huondred Eighty Eight
Cnly), as mentioned in Column - 3 of Table ¥ in para 24.2 abaove, imported
ageinst Bills of Entry covered in Anpexure ‘C’ to this Show Cause Notice,
imported by wrongly availing duty exemption under Notificabon No.
25/2015-Customs dated 08/04/2015 as amended, should not be held
liable for confiscation under Section 111{m)} and 111{o) of the Customs Act,
1962.

[{i} Penalty should not be imposed upon them under the provisions of Section
112(a), 114AA and 114AB of the Customs Act, 1962,

{iv} The amount aiready paid by them amounting to Rs. 3,03,11,734/- (Rupees
Three Crore Three Lakh Eleven Thousand Seven Hundred and Thirty-
Four Only) should not be adjusted and appropriated against the amount

due to be recovered from them,;

b) Shri Mukesh Shrama, Chief Executive Oificer of M/s. QA Infotech Private
Limited, A-8, Sector- 68, Noida, Uttar Pradesh (IEC — 0503070688), were called npon
to show cause, in writing, to the Commissioner of Customs, 5B, Port User Building,
Mundra Port, Mundra, Gujarat-370421 with respect to contraventions pertaining
to Bills of Entry/SEIS Scrips referred in Annexmre ‘C°, within thirty days of receipt
of this Notice, as to why penalty should not be imposed upon him under Section
112{a) and Section 114AA of the Customs Act, 1962 .

c) Importers namely M/s Nohle Natural Resonrces India Private Limited,
Survey No. 302/2, 303, opp. Rama Cylinder, Vil. Bhimasar, Tahika-Anjar, Kuich,
Gujarat, 370240 were called upon to show canse, in writing, to the Commissioner
of Customs, 5B, Parl User Building, Mundra Port, Mundra, Gujarat-370421 wiih
respect to contreventions pertaining. to Bills of Entry/SEIS Scrips as detailed in
Anmexure ‘C’ to this Show Cause Notice, within thirty days of receipt of this Notice,

as to why:

i) The imported goods totally valued at Rs. 11,38,19,850/- [Rupees
Elevenr Crores Thirty Eight Lakh Nineteen Thousand Eight Hundred
Fifty Only] covered in Bills of Eniry mentioned in Column 3 of
Anmnexure ‘C’ to the Show Cause Notice for which duty exemption
under the Notification 25/2015-Customs dated 08.04.2015 was
availed by utilising SEIS Scrips which were obtained by wilful mis-
statement and suppression of facts by M/s. QA, Noida, should not be
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held liable for confiscation under Section 111 {m) & 111{o) of the
Customs Act, 1862,

d} Importer namely M/s Kundan Care Products Limited, Plot No. 70 & 81,
Hector-bA, Integrated, Industrial Estate, SIDCUL, Haridwar, Uttarakhand-249403
are hereby called upon to show cause, in writing, to the Commissicner of Custorms,
9B, Port User Building, Mundra Port, Mundra, Gujarai-370421 with respect to
contraventions pertaining to Bills of Entry/SEIS Scrips as detailed in Annexure “C*
to this Show Cause Notice, within thirty days of receipt of this Notice,

as to why:

{i) The imported goods toially valued at Rs. 4,59,85,242/-[Rupees Four
Crores Fifty-Nine Lacs Eighty-Five Thousand Two Huondsed and
Forty-Two only) covered in Bills of Entry mentioned in Column 3 of
Annexwre ‘C’ io this Show Cause Notice for which duty exemption
under the Notification 25/2015-Customs dated 08.04.2015 was
availed by utilising SEIS Scrips which were obtained by wilful mis-
statement and suppression of facts by M/s. QA, Noida, should not be
held Hable for confiscation under Section 111 (m} & 111(o} of the
Customs Act, 1962,

e) Importer namely M/s. Sovereign Metais Limited, Moje Muthia All Paild, P
NO.35P TO , 37P,38,40/B, Revenue BL.184,185,187, GIDC Phase III NARCDA
Ahmedabad, GUJARAT, 3823320 are hereby called upon to show cause, in writing, to
the Commissioner of Customs, 5B, Port User Building, Mundra Port, Mundra,
Gujarat-370421 with respect to contraventions pertaining to Bills of Entry/SEIS
Scrips as detailed in Ammexure ‘C’ to this Show Cause Notice, within thirly days of
receipt of this Notice,

as to why:

1) The imported goods {otally valued ai Rs.14,76,14,597/- (Rupees
Fourteen Crores Seventy Six Lakhs Fourteen Thousand Five
Hundred Ninety Seven Only), covercd in Bills of Entry mentioned in
Column .3 of Apnexure ‘C? to this Show Cause Notice for which duty
exemption under the Notification 25/2015-Customs dated 08.04.2015
was availed by utilising SEIS Scrips which were obtained by wilful mis-
statement and suppression of facts by M/s, QA, Noida, should not be
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held ligble for confiscation under Seetior 111 [m) & 111{a) of the
Customs Act, 1962,

24.3.3 Show Cause Notice No. 533/2021-22 Gr.II {A-B} CAC/JNCH dated
15.12.2021

a) M/s. QA Infotech Private Limited, A-8, Sector- 68, Noida, Uttar Pradesh
{(IEC - 0503070688), were called upon to show cause, in writing, to the
Commissioner of Customs, 5B, Port User Building, Mundra Port, Mundra, Gujarat-
370421, in respect of Bills of Entry covered in Annewure “C’°, within thirty days of
receipt of this Notice, as to why:

i} The duty payable amount aggregating to Rs. 1,50,576/- (Rupees One Lakh
Fifty Thousand Five Hundred Seventy Six Only Only), as mentioned in Column
- 4 of Table X mentioned in para 24.2 above relatable to utilisation of cancelled
instruments (SEIS Scrips), utilised by person/s other than the person {o whom the
instruments (SEIS Scrips) were issued, as detaiied in para 24.2 of the SCN, should
not be demanded and recovered from them under Sectionn 28AAA of the Cusloms
Act, 1962 along with interest in terms of Section 2844 of the Customs Act, 1962,

id) The goods totally valued at Re. 27,37, 745/- (Rupees Twenty Seven Lakh
Thirty Beven Thousand Seven Hundred and Forty Five Caly), as mentioned in
Colummn - 3 of Table ‘X* in para 24.2 above, imported against Bills of Entry covered
in Annexure ‘C’ to ihis Show Cause Nolice, imported by wrongly availing duty
exemption under Notification No. 25/2015-Cusfoms dated 08/04/2015 as
amended, should not be held liable for confiscation under Section 111{m) and 111{o}
of the Customs Act, 1962,

iii) Penalty should not be imposed upen them under the provisions of Section

112(a), 114AA and 114AB of the Customs Act, 1962,

iv} The amount already paid by themn amounting to Rs. 3,03,11,734/- (Rupees
Three Crore Three Lakh Eleven Thousand Seven Hundred and Thirty-Four
Only] should not be adjusted and appropriated ageinst the amount due to be

recovered from them;

b} Shri Mukesh Shrama, Chief Executive Officer of M/s. QA Infotech Private
Limnited, A-8, Sector- 68, Noida, Uttar Pradesh (IEC - 0503070688), were called upon
Lo show cause, in writing, to the Commissioner of Customs, 5B, Port User Building,
Mundra Port, Mundra, Gujarat-370421 with respect to contraventions pertaining
to Bills of Entry/SEIS Scrips referred in Annexere ‘C?, within thirty days of receipt
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of this Notice, as to why penalty should not be imposed upon him under Section
112{a} and Sectionn 114AA of the Customs Act, 1962 .

c) Importer namely as detajled in the column 2 of the table below was called upon

o show cause, in writing, to the Pr. Commissioner of Custems, 5B, Port User

Building, Mundra Port, Mundra, Gujarat - 370421 with respect to contraventions
pertaining to Bills of Entry/SEIS Scrips as detailed in Annexure 'C' to Show Cause
Notice, within thirty days of receipt of thiz Notice,

TABLE .
| 8L [ Name &% Address of the IEC Code of |Total Assessabld Port of Import |
No.| Importer the Importer | Value (Ttem wise]
of the Imported
Goods (I1 Rs.)
(1) @ 3 @ )
1 | M/3 Kreedai Exim, Sahu 3111014461 | 27,37,745/- Nhava Sheva
'Chowl Near Lal Godown,
Lainur, Maharashtra-4135134

as to why:

(i) The imported goods totally valued at Rs. 27,37,745/ - (Rupees Twenty Seven
Lakh Thirty Seven Thousand Seven Hundred and Forty Five Only) covered in Biiis
of Entry mentioned in Column 3 of Annexure 'C' to the Show Cause Notice for which
duty exemption under the Noification 25/2015-Customs dated 08.04.20135 was
availed by utilising SEIS Scrips which were obtained by wilful mis-statement and
suppression of facts by M/s. QA, Noida, should not be held hable for conliscation
under Section 111 (m) & 111{o) of the Customs Act, 1962,

25. DEFENCE SUBMISSION:

25.1 M/s. QA Infotech Private Limited, (IEC - 0503070688) vide letter dated
20,12.2024 submitted their written submission which is reproduced as below:

a) The allegations made in the notice against the Noticee for mis-declaration of
the description of the suhbject services provided by them so as to avall iInadmissible
SEIS scheme bencfit, is wrong, improper and legally unsustainable. The services
provided by the Noticee were in the nature of *Technical Testing and Analysis’
Services. The notice has not adduced any cogent and impeccable
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documentiary evidence to show that the said service are not technical testing
services and demand has been raised on the basis of assumption only,

i) They submit that the notice has alleged that the services rendered by the
Noticee 1o their overseas clients were not the “Technical testing and analysis’
services as declared by them while submitting the applications before the DGFT to
avail SEIS scheme benefit in term of the DGFT’s Public Notice No.. 03/2015-20
dated 01.04.2015. The Nolice has alleged that as the subject export services
provided by the Noticee to their overseas clients were not eligible for SEIS benefits

as it were not covered under the CPC Division 86.

i} The Noticee contends that the allegation made by the notice that the services
provided by them were not in the nature of ‘Technical Testing and Analysis® scrvice
covered under the CPC 8876, is not correct, proper and contrary to the facts
available on record.

iii)  The Noticee confends that Shri Hemmanshu Seth vide his statement date
30.05.2019 (RUD-02) recorded before the afficers of DRI, has clearly stated that the
Noticee was engaged in providing scftware testing which invelves technical
consultancy service on developmeni and implementation of software |
emphasis supplied). The Noticee contends Shri Hemmanshu in his-statement stated
in nnequivocal term  that they were providing software testing which involved
technical festing/consultancy service. He further explained that technical testing

zervice of software incledes inter-alia:

“Automation: Execution of basic werk flows in an automated
manner. For exomple; a webslie reguires tuser to crecie a new cecount, o we
need to test this work every time a new version of software is available for
testing. to optimise overall process, we can cutomate this flow to save ime
and spend efforts on other priority efforis.”

iv) Shree Hemmanshu further explained the step-wise process undertaken by
them for rendering technical testing services which are meniioned supra under

statement of facts and the same are not being indicated here to avoid repetition.

v) Shri Rajesh Sharma also vide his sitatement 30.05.2019 (RUD-3), stated that
the Noticee company bad entered into agreementis with their overseas clients for
rendering various sofiware services which include, inter-alia -Test planning and

management, Automation regression festing, Marmial regression testing, Functional
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testing, Automation and API testing ete. It was informed by him that these services
were part of the services provided by their Noida-based company to overseas clients.
vi) The Noticee contends that from the above, it is clear that they were providing
software services which were in the nature of testing and analysis of software
applications. The Noticee submits that the notice has assumed that the services
provided by them do not qualify to be regarded as ‘Testing and Analysis services’.
The Noticee contends that the DRI has not conducted any verificarion or enquiry
with their overseas clients to ascertain the actual nature of the kind of services
provided by them which were actually testing and analysis of software. The Noticee
contends that the allegation of mis-declaration of description of services in the DGET
Application has been made by the notice on the basis of crroneous conclusion drawn
because the Noticee has mentioned the description of services in export invoice as

“Information Technology Consulting and Support Services under SAC 998313.

vil] . The Noticee contends that in the export invoices and other related
statements like 5T-3 returns filed with the Service Tax Department, they have
mentioned the broad description of service as ¢ information Technology Service”
which is a generic term. The Noticee contends that under the broad description —
“Information and Technology Services”, the various sub-categories of IT services are
covered and that ‘testing and analysis of software’ is one of such services, The
Noticee contends that ‘testing and analysis of software’, is covered under the broad
category of “Information and Technology Services” and as such the description
mentioned by them in export invoices and other docliments, is also correct and there
ig no irregularity in it.

vili] - The Notficee coniends that while filing applications hefore DGFT they
mentoned specific description of the service provided by them as ‘Other
business services | Technical testing and analysis)”, for the reason that under
annexure to Appendix 3D , as notifled by the Public Notice 03/2015-2020, the
sald service with specific description was covered under CPC 8676(9).

ix) The Noticee contends ihat the notice has alleged that the they have mis-
stated and mis-declared the said services provided by them in their Application
iiled before DGFT and alleged that the said services provided by them did not

qualify to be regarded as ‘Technical testing and analysis services of software’.
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The Noticee contends that the allegation has been made by the notice without
conducting any verification to ascertain the actual nature of services provided
by the Noticee. It has not been shown by the notice as to whether any enquiry
was conducted by the DRI with the overseas clients of the Noticee to verify the
actual description and nature of services received by thern.

x) It is pertinent to mention that from the statement of Shri Hemmanshu and
Shri Rajesh Sharma, it is evident that they were undertaking testing and
analysis of the software for the clients and as such the services provided by
themn aptly covered under the description of Testing and Analysis of softwarc
servi-:_:cs”, The DRI has not adduced any evidence to rebute the assertion made
by Shri Hemmanshu and Shri Rajesh Sharma under their respective statements
{ RUD-02 and RUD-3 respectively).

xi) The Noticee contends that therefore it is evidently clear that the services
provided by them were covered under the category of other business services (
Technical testing and analysis services) and that the allegation made by the
notice as regards mis-declaration of description in the application filed before
the DGFT to avail the BEIS benefit, is unsubstantiated, unfounded and it has
been made on the basis of assumptions only without the support of any cogent
and authentic evidence.

xi) The Noticee contends that it is well settled law that no demand can be raised
on presumption and assumption. The Notcee intends to rely on following case

law in support of their contention.

(i) CCE, Tiruchirapalli Versus Shree Rajeswari Mills Ltd
ertatimssbmrsesamnressaesassnrnesarnteraereeaanratens {2011 (2'72) ELT 0049 (Mad.)

Held: Clandestine remouval of cotfon yarn in cone and cheese forms in the
guise of hank yam has been established with cogent and tangible evidence.
Tribunal pointed out that no responsible person belonging o the assessee's
establiishment was questioned in connection with the recovery of the slips.
The statements of the Linison Officer and the Security Assistant were not

concerned with the production of yam in the factory or its clearance
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therefrom. Even though statements from five buyers were recorded,
subsequently they retracted their statemnent and those statements were not
shown as relied on documents in the show cause notice. Tribunal held that
there is no purpose in remanding the case back for fresh adiudication, as
had been sought for by the Revenue. The author of the slips was not
identified and no statement was recorded on the material covered by the
slips. The Revenue could not seek a second innings for the purpose of
establishing its case. The issue of clandestine clearance could not be
Jound on assumption and presumption without angy material, Appeal
of revenue rejected. (Paras. 6, 7, 8)°

(i}j Upion of India Vfs MB35 Food PFProducts Ltd.

....... terrrrrsimnnmnnrasrerarsrnrnnsrrsrnenns |20 L1 [264) ELT 0165 (M.P.)]
Held: Tribunal was justified in holding that in absence of any evidence, no
bability in respect of the transaction can be fasiened upon the assessee,
under the provisions of the Central Excise Adl, so far as Guikha is concerned.
When, in the siatement of Proprietor aof the respondent company, it is clearly
admitted that the company is engaged in manufacture of l.’jutkha and selling
products under the Brand "Shimla" and further when dispute in this case
also related o same goods or brand name "Shimia", Tribunal was justified
in ignoring material piece of evidence for not implicating the respondent-
company tn respect of the transaction. Revenue has sought to levy excise
duty and penalfy on the respondent merely on the basis of
assumptions and presumptions and such e course is not permissible
in law. Tribunal had not ignored the statement, while affirming the finding
recorded by Deputy Commissioner as well as Commissioner Appenl. Appeal
of revenue rejecied. (Paras. 2, 8, 16, 177

(iiii CCE & ST V/s Juhi Alloys [2014 (302) ELT 487 (HC-Alld)]

Held: “reasonable steps. Whether an assessee has in fact taken reasonable
steps, is a guestion of fac.

7. In the present case, both the Commissioner {Appeals) and the Tribunal
hawve given cogent reasons 1o indicate thal the assesses hgad inken
reasonable steps to ensure that the inputs in respect of which he has taken
the Cenuvat credit are goods on which the approprinte duty of excise, as
indicated in the documents accompanying the goods, has been paid.
Admitledly, in the present case, the assessee was a bona fide purchaser of
the goods for a price which included the duly element and payment was

made by cheque. The assessee had received the inputs which were entered
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in the statutory records maintained by the assessee. The goods were
demonstrated to have travelled to the premises of the assessee under the
cover of Form 31 issued by the Trade Tax Department, and the ledger
account as well as the statutory records establish the receipt of the goads,
In such a sftuation, it would be impractical to require the assessee fo go
behirnd the records maintained by the first stage dealer. The assessee, in
the present case, was found fo have duly acted with all reasonable
difigence in its denlings with the first stage dealer.

The view which the Tribunal has taken is consistent with the judgment of
the Jharkhand High Couwrt in Commissioner of C. Ex., East Singhbhum v.
Taia Motors Ltd. - 2013 (294) E.L.T 394 {(Jhar.), where it wds held as

Jollows -

“... Once a buyer of inpuls receives invoices of excisable ftems, unless
Jfactually it is established to the contrary, it will be pr.*esumed that when
payments have been made in respect of those inputs on the basis of
iﬁmic&'s, the buyer is entitled lo assume that the excise duty has
been/ will be paid by the supplier on the excisable inputs. The buyer
will be therefore entifled to claim Modvat credit on the said assumption.
i would be most unreasonable and unrenlistic to expect the buyer of
stuch inputs fo go and verify the accounts of the supplier or to find out
Jrom the department of Central Excise whether actually dufy has been
paid on the inputs by the supplier. No business can be carried out like
this, and the lnw does not expect the fmpossible.”

{iv) Shakti Roll Cold Strips (P) Ltd Vs Commissioner, Central
Excise, Chandigarh [2008 {229) ELT 661]

Held: “5., We have heard Mr. Kamal Sehgal, learned counsel for the
reveriue and perused the record. However, we find no force in the confention
raised by him. The Tribunal has recorded a finding of fuct tha! the inputs
supplied by the respondent were duly received by the manufaciurers and
were used in the goods manufaciured, which were cleared on payment of
duty. The Tribunal also found that the Department has not been able fo
prove that any other allernative raw material was received and used in the
Jinal products. The Tribunal also held that the findings of the Commissioner
{Appeals) in favour of the respondent were not challenged by the
Departmental Representative before the Tribunal. The Tribunal has also
noted that the findings of the Commissioner clearly established that RT-12
returns have been assessed finally by the Range Officer which contains all

the documents including the invoices under dispute on the basis of which
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the Modvat Credit has been availed and wutilised and that payments for the
purchase of the inputs have been made through chegue/ demand draft,

6. Thus, there is no merit in the appeal as no question of law, much less
substantial, arises from the order of the Tribunal wherein pure findings of

fact have been recorded in favour of the respondent.

Hence, the present appeal is dismissed.
Note: The appeal filed by the Revenue in the above case was dismissed by
Hon'ble Supreme Court of India Commissioner v. Shakti Roll Cold Strips
Pvt. Ltd. - 2009 {242) E.L.T. A83 (S.C.)

The Technical testing and analysis of software services provided by the
Noticee are covered under the Central Produet Code 8676 under its sub-class
8676(%) as “other techrical testing and analysis services”, hence it is eligible
for SEIS scrips in terms of DGFT Public Notice No, 03/2015-20 daied
01.04.2015.

xiv) The notice has alleged that the services provided by the Noticee were liable io
be classified under CPC 84 and not under CPC 8676 as claimed by the Noticee. The
notice has alleged that the services provided by the Noticee are not covered within
the scope of testing and analysis services as spectfied under CPC 8676, The Noticee
contends that the conclusion drawn by the notice thal the testing and analysis
services as provided by the Noticee relating to IT sector, are not covered by the CPC

8670, is incorrect and Jlegally untenable,

v} The Noticee submits that the in the annexure to Appendix 3D as notified by
the DGET Public Notice No.. 03/2015-20 dated 01.04.2025, services namely
Techaical Testing and Analysis Service” falling under CPC 8676, have been
specified under sub-entry no { ¢) of enivy No. -I for ‘Other Business services’. The
Noticee submits that under the entry no -D (g) of the Annexure to Appendix-3D,
the subjecl service-Technical Testing and Analysis’ service has been covered with
reference to CPC 8676. The Noticee contends that therefore it is clear that the
description of the eligible service is reguired to be maiched at four digit level only.

xvi} The Noticee submits that CPC 8676 covers ‘Technical Testing and Analysis
Services’ and that different kind of technical testing and analysis services have been
further classified under its sub-classes of CPC 8676. The CPC 8676 and its sub-

classes reads as under:

CPC class- 8676 : Technical Testing and Analysis Services
Sub-class: 86761- Composition and purity testing and analysis

services
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86762- Testing and analysis services of physical
properties

86763- Testmg and analysis services of integrated
mechanical and electrical systems

#6764- Testing and Inspection services
86769- Other Technical and Testing Services

All other technical testing and analyeis services not
elsewhere specified.

xvii} The Noticee contends that from plain reading of above, it is seen that
under CPC-class- 8676, Technical Testing and Analysis services” have been
classified. The Noticee contends that that the scope of term ‘Technical Testing |
and Analysis Services' has not been defined and as such there is no legal
basis to exclude the technical testing and analysis scrvices relating to
Information and Techunology from its scope. The Noticee contends that under
sub-class 8676(Y) all other technical testing and analysis services not
elsewhere specified , have been included without any rider or restriction. The
Noticee coniends that therefore it is clear withcut any doubl that the ali other
types of fechnical testing and analysis services which have not been specified
elsewhere, shall be included in the scope of CPC 8676 and that Technical
Testing and Analysis Services’ of software would also be covered within the
scope of CPC 8676.

xvHi) The Noticee submits that as regards exclusion of sofiware testing and
analysis services provided by the Noticee in the scope of CPC Code 8676, the
notice has alleged that:

“From perusal of Technical testing and analysis services under CPC code 8676
makes i amply clear that the services elaborated therein related to testing of
Physical, Chemical, Biological properties of various materials and behatioural
characteristics of equipment and instruments. The classification under 8676 of
CPC by M/ = QA Noida { the Noticee) appears to be incorrect as this code covers
the testing and analysis of Chemical, binlogical, Mecharical properties,
electrical ronductivity, radioactive Properties of Matler, but not on dpplication
software and fixing soffivare bugs in soffware applications. it is clear that

these services do not cover the testing and analysis of soffware.”

(Para-9.6 of the notice refers)
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®ix) The Noticee contends that the aforementioned interpretation drawn by
the notice so as to restrict the scope of the CPC code 8676, is erroneons,
incorrect, irrational and legally untenable. The Noticee contends that the CPC
Code 8676 has specified Technical Testing and Analysis’ services without any
rider to restrict its scope to the services related to the certain services only,
as inferred by the notice. The Noticee contends that CPC code 8676 classified
certain specific Testing and analysis services under sub-classes 86761 to
80764 and sub-class 86769 covers all other Testing and Analysis services
not specified elsewhere. The Notice contends that nothing has been
mentioned in CPC Code 8676 50 as to exclude the testing and analysis service

relating software from its scope.

=x) The Noticee coutends that therefors it is evident that the notice has been
issued on erroneous premise that CPC Code 8676 does not cover Testing and
analysis services relating to software applications. Therefore, the ground
talcen by the notice to deny benefit of SELS scrip in improper, invalid and
legally tenable.

xxi) The Noticee contends that the scope of the CPC code 8676 can be defined
by plain reading of enlry specified therein. It has clearly specified the
‘Technical Testing and Analysis Services under major class-8676 and after
speciiving certain class of services under sub-classes, it bas classified ‘Other
Technical Testing and Analysis’ services not specified elsewhere under sub-
class 86769,

xxii) The Nolicee contends that if mle of ‘purposive interpretatiom’ is
applied to interpret the scope of the CPC Code 8676, it can be seen that the
‘Technical Testing and Analysis service relaling to software applications are
aptly covered therein. The Noficee, in support of their above contention,
intends to rely on the case of Chairman, indere Vikas ... vs M/S Pure
Industrial Cock & Chem., (judgment delivered on 15.05.2007) wherein the
Hon’ble Supreme Court has held that:

*87, The words "at any time" have to be inferpreted in the context in which they
are used. Since a town development scheme in the context of the Act is intended
to implement the development plan, the decloration of intention fo prepare a
scheme can only be in the context of a development plan. The starfing point of the
declaration of the infention has to be upon the nofification of development plan
and the outer limit for the authority fo frame such a scheme upon lapsing of the
plan. That is the plausible interpretation of the words "at any time” used n
Section 50(1) of the Act. [See State of H.P. & Ors. v. Rajkumar Brijender Singh &
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Ors., (2004) 10 SCC 585 88. For construing a statute of this nature, we oare
dealing with, rule of purposive construction has fo be applied. 89. In Francis
Benniton's Statutory terpretation, purposive construction has been described as
under : "A purposive construction of an enactment is one which gives effect to the
legislative purpose by fa) following the literal meaning of the enactment where
that meaning is in accordance with the legislative purpose fin this Code called o
purposive-and-fiteral construction), or (b} applying a strained meaning where the
literal meaning is nof in accordance with the legislaotive purpose {in the Code
called a purposive-and-strained construction].” [See also Bombay Dyeing and
Mfg. Co. Lid. v. Bombay Environmental Action Group and Ors., {2006) 3 SCC 434
and National lsurance Co. Lid. v. Laxmi Narain Dhut, 2007 (4] SCALE 36] 0. In
Moruti Udyog Lid. v Ram Lal and Others {2005} 2 SCOC 638], while inferpreting
the provisions of Industrial Disputes Act, 1347, the rule of purposive construction
was followed. 91, In Reserve Bank of Indin v. Peerless Genernl Finance and
Investment Co. Ltd. f1987) 1 S3CC 424 this Court stated: Chairman, Indore Vikas
. vs M/ S Pure Industrinl Cock & Chem. ... on 15 May, 2007 hdian Kanoon -
hitp:/ /S indiankanoon.org/ doc/ 721131/ 21 "If a siatute is looked af, in the context
of its enactment, with the glasses of the statute-maker, provided by such context,
its scheme, the sections, clauses, phrases and words may take colowr and appear
different than when the statute is looked atl without the glasses provided by the
context. With these glasses we must look af the Act as a whole and discover what
earht section, edch clause, each phrase und each word is maant and designed fo
say as to fit into the scheme of the enfire Act" 92. In The hierpretation and
Application of Statutes' by Reed Dickerson, the author at p. 135 has discussed the
suhject while dealing with the importance of conlext of the statuie in the following
terms: "... The essence of the language is fo refiect, express, and perhaps even
affect the conceptual matrix of established ideus and values that identifies the
culiure to which it belongs. For this reason, language has been called "concepiual
map of human experience”.' {See also High Court of Gujarat v. Gujaral Kishan
Muzdoor Panchayat, (2003] 4 SCC 712, Indian Handicrajls Emporium aned Others
w, Undon. of dia and Others, (2003} 7 SCC 589 and Deepal Girishbhai Soni and
Others v. Unfted India Insurance Co. Ltd., Baroda, (2004) 5 SCC 385, para 56}

xxiii) The Noticee further submits thai the Hon'ble High Court of Kamataka
in the case of Engee Industrial Services (P} ... v& Union Of India (2004 {164) ELT
242 Kar} has observed that:

%22 K is aiso well settled that, while inferpreting iaxafion laws, in g case where
tivo views are passible, then, the one which is in favour of the assesses must be
adopted. The Supreme Court in Union of India and Ors. v. Onkar S. Kanwar and

TE .62 0f120



F. NO. GEN/ADI/COMM/494,2021-0/0 Pr Commr-Cus-Mundea

Ors. -, has held as follows : "In any event this would clearly be a case where two
views are possible, It is settled law that if two views are possible then the one

which is in favour of the assessee must be adopted.”

23. Apart from the above position, the claim of the appellant is entitled to be
aliowed even otherwise solely in the lght of the judgments of the Supreme Court
in Hyderabad Industries Ltd. s case {supral; Thermax Put. Lid.'s case {supra) and
Collector of Central Excise, Juipur v. J K. Synthetics.”

The allegation of mis-classification of the services exporied by the Noticee
cannot be established on the basis of statements of Directors/mapager without
any cogent, reliable and tenable material evidence.

xxiv} The Noticee contends that statement of Shri Mukesh Sharma , CEO of
the Noticee Company and Shri Rajesh Sharma, and other two persons of
the Noticee company, have been relied upon by the notice to allege that the
Noticee mis-classified the services exported by them while filing application
before DGFT to avall the SEIS benefits irregulariy and based on the same
demand of substantial amcount relatable to the SEIC scrips , has been raised
against the Noticee.

xxv) The Noticee submits that from the perusal of the statement of Shri
Rgjesh Sharma and Shri Mukesh Sharma, it is seen that while recording of
their statement, they were shown the copy of Public Notice 03/2015-20 dated
01.04.2015, including amending nolices, entries as indicated in the CPC -
Divisionn 84 and CPC -Division-86 and on the basis of the same they were
required to confirm the correct classification of the subject services exporied
by the Noticee company. They were convinced by the DRI officer whiie
recording their statement o agree that the services provided by the Noticee
merits classification under CPC 84 and not under CPC 86.

xxvi] The Notices contends that it is pertinent fo mention that the said
persons  were not the legal expert to understand the enfries as shown in CPC
code and to interpret the same with legal acumen and therefore they were

not able to decide the classification matier.

xxviil) The Noticee contends that it is well settled legal proposition that
demand of tax cannoct be raised merely on the basis of statemenis. The
Moticee intends to rely on the following case-laws in support of their above

contention.
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(i) Commissioner of Centrai Excise, Raipur Vs, Anil Agarwal [2013 (287)
ELT 0489 (Tri. - Del.)]

Held: “the charges against the Respondent are clandestine removal of thetr
final products without payment of duty. Admittedly such charges made
by the revenue are required to be proved by the way of sufficient
evidences. In the present case the Revenue has solely relied upon the
recovery of certain photoecepies of the bills from the trading unit as
talso on the statement of the Director, accepting the clondestine
removal. Apart from the above, there is no other evidence showing
clandestine manufacture and removal of the final products. Appeal
of revenue rejected. (Faras. 7, 8)”

{(ii) Vikram Cement Pvi. Ltd. Vs. Commissioner of Cexntral Excise,
Kanpur
[20i2 {286) ELT 105 (T1i. — Del)]
Held: “Revenue to esiablish ithe case of clandestine removal by
production of concrete and fangible evidence. Apart from loose papers,
which_on the face of it cannoi be related to the appellants
business eccounis and ihe sole statement of director, there s no

other evidence io reflect upon the clandestine activities of the
appellants. The appellants have also taken o stand that it is beyond

their capacity to manufaciure more than 1000 MT per month and as such
the Revenue's allegation that they cleared more quantity in the month of
February, 2004 have to be taken with the pinch of salt. Set aside the
confirmation of demand against the appellant and imposition of penalties
imposed upon them. Appeal of assessee allowed. Paras, 10, 11, 12)7

{iii) Commissioner Versus Modzrn Denim Lid. 2006 [199) ELT Al181
(8.C.) '

Held : “0On 28-4-2006 the Supreme Court after condoning the delay had
dismissed the Cil Appeal No. D4511 of 2000 filed by Commissioner of
Ceniral Excise, Ahmedaobad against the CESTAT Order Nos. A/620-
O23/2005-WZB/C-L.  daled 18-5-2005 on the jollowing matlers:

Whether the statement of witnesses that Medern Denim wes not
capable of manufacturing the goods, os machinery was not
insialled, was false and could not be relied on as it was without
verification of facts and in direct conflict of several documents on

record;
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Whether the demand sustainable based on assumption and presumption
or any correlation found between raw material received and consumed, and
whether loom production report and RG 1 figures could form basis of
guantification of goods removed as number of stepe in between the two viz.

folding, packing eic. was ignored by the Commissioner;

Whether fabric beyond guota of DTA is leviable to duty under Section 3 of
Central Excise Act, 1944 and entifled in benefit of Notifications No. 125/ 84-
C.E. and No. 174/ 84-C.E.”

(iv) Commissioner of Central E=xcise, Tiruchirapaili Versus Sree
Rajeswar] Milis Ltd. [2011 {2) ELT 0049 (Mad.) |

Held ; “Clandestine removal of cotion yarn in cone and cheese forms in
the guise of hank yam has been esfablished with cogent and tangible
evidence. Tribunal poinfed out that no responsible person belonging to the
assessee's establishment was questioned in connection with the recovery
of the slips. The statements of the Ligison Officer and the Securify
Assistant were not concerned with the production of yoarn in the
Jactory or its clearance therefrom. Even though staiements from
five buyers were recorded, subseguenily they retracted their
statement and those statements were noi shown as relied on
documenis in the show cause notice. Tribunal held that there is no
purpose in remanding the case back for fresh adjudicotion, as had
been sought for by the Revenue. The author of the slips was not
identified and no slatement was recorded on the material covered by the
slips. The Revenue could not seek a second innings for the purpose of
establishing its case. The issue of clandestine clewrance could not be
found on assumption and presumption without any material
Appeal of revenue refected. (Paras. 6, 7, 81

{iv) Union of India Versus M.S.8, Food Products Ltd.
[2011 (264} ELT 0165 (M.P.} |

Held : “Tribunal was justified in holding that in absence of any evidence,
no linhility in respect of the fransacfion can be fastened upon the
assesses, under the provisions of the Ceniral Excise Art, so far as Guthha
is concerned. When, in the statement of Proprietor of the respondent
company, it iz dearly admitted that the company is engaged in
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manufacture of Gutkha and selling products under the Brand "Shimia”
and firther when dispute in this case also related to same goods or brand
name "Shimla’, Tribunal was justified in ignoring material piece of
evidence for not implicating the respondeni-company in respect of the
transaction. Revenue has sought to levy excise duty and penally on
the respondent merely on the basis of assumptions and
presumptions dnd such a course is not permissible in law. Tribunal
had not ignored the statement, while affirming the [inding recorded by
Deputy Commissioner as well as Commissioner Appeal. Appeal of revenue

rejected. {Paras. 2, 8, 16, 17)”

Penal provisions under Section 112(a) and 11438 of the Custems
Act, 1962 are not attracted againsi the Notice, hence No Penalfy is liable to be
imposed on the Noticee under section 112{a) and 11444 . Further, penaliy

under section 114AR cannot be imposed on the Noticee as the said penal

provision came into force in 2019 only whereas the period covered by the
notice relates to the financial years 2015-16, 2016-17 and 2017-18 oniy.

xxwiii) The Noticee further submits that it has been alleged by the notice that
the goods imported by the respective importers in respect of which said SEIS
scrips transferred fsold by the Noticee, were utilized for payment of duty, are
Hable for confiscalion under section 111(m) & 111{o } of the Customs Act, 1962
and accordingly, penalty has been proposed by the notice for imposition on the
Noticee under section 112(a), 114AA and 114 AB of the Customns Act, 1962,

®gEix) The Noticee contends the penal provision of section 112(a) and 114AA of
the Customs Act, 1962 are not attracted against them as they are not the
importer of the goods. The Noticee further contends that for any offence relating
to irregular availment of scrips issued by the DGFT and its use in payment of
duty of customs, there is specific penal provisions under section 114 AB of the

Customs Act, 1962 which reads as under:

“114AB, Penalty for obfaining ingtrument by fraud. efe

Where dny person has obtained any instrument by fraud, collfusion,
wrilfuel misstatement or suppression of facts and such instrument has been
utilised by such person or any other person for discharging duty, the person to
whom the instrument was issued shall be Hable for penalty not exceeding the
Jface value of such instrument.
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Explanation. "For the purposes of this section, the expression 'instrument’
shall have the same meaning as assigned to it in the Explanafion 1 fo section
28AAAY

xxx) The Noticee contends that penal provisions as enumerated in above
section  114AB can be attracted against the persons who has obtained the
insiruments wrongly by wilful mis-statement etc. The Noticee contends that
the notice has proposed Imposition of penalty against them under this section
1.14AB. The Noticee contends that no penalty can be imposed on them under
the new section 114AB of the Custoins Act, 1962 for the reason that the
penal provision under section 114AB came intlo effect vide Finance Act, 2019

and that prior to that there was no such penal provisions.

xxxi) The Noticee contends that as the period of dispute in this case relates
to the Onancial year 2015-16, 2016-17 and 2017-18, which is prior to the
Immplementation of new penal provisions of section 114AB, therefore no

penalty can be impesed against them under this provision of section 114AB.

No penalty is liable to be imposed on Shri Mukesh Sharma, the CEO of the

Noticec company on the same gronnds as mentioned supra.

The Noticee further prays the above defence reply may be considered as
defenice teply against other show cause notice 3l No.553/2021-22
Gr. AR /JNCH dated 15.12.2021 issued by the Dy. Commissioner of
Customs, GrllA-B)JJNCH, Nhavasheva raising demand of Rs.1,50,576/-
against the Noticee relatable fo the utilisation of said SEIS scrip
iransierred/sold and utilised by the importer nawnely M/s Kreedai Exim,
Latur, Maharashtra in respect of goods imported throngh NHAVASHEVA Port
(INNSAT). "

25.2. M/s Adani Wilmar (Noticee No. 3 & 4 in SCN No
GEN/ADI /COMM /494 /202 1-0 /0 Pr Commr-Cus-Mundra dated 01.02.2022) vide

letter dated 05.03.2022 submilted thelr written submission. The same is reproduced

as below:

1} At the cutset the Noticee denies sach and every allegation made under the SCN

under reply and nothing alleged therein is admitted or deemed to be admitted unless

a0 specifically admitted herein.

ii) It is submiited that the proceedings initiated against the Noticee vide the

mmpugned SCN is ex-facie, errorteouls and liable to be =set aside.
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IMPUGNED SCN IS NOT SUSTAINABLE

ifi) It is submitted that the captioned SCN is issued to the Noticee proposing
confiscation of the imported goods merely because the Noticee has utilized the SEIS
scrips which Is alleged to be Fraudulently obtained by QIPL, It is submitted that in
the captioned SCN, there is not a single mention of Noticee's role in alleged
confravention of customs provisions and further there is no mention of Noticee's
mvolvement or knowledge of such an alleged fraud or misrepresentation commitied
by QIPL.

iv) The capticned SCN has been issued by the Departmeni is a result of
summons proceedings carried out in QIPL's case, wherein the alilegation has been
made of wrongful classification of export of services to avail undue/excess benefit of
SEIS scheme by QIPL. As such, if there is any contravention of the provisions of Act
or Rules made thereunder it could be by QIPL and not the Noticee. Accordingly, the
duty has been demanded along with intercst and penalty rom QIPL alleging
[raudulent procurement SEIS scrips. It is reiterated that there is not a single
mention: of the role of the Noticee in the alleged contravention. In the entire SCN
there is no reference made to Noticee apart from asking them to show cause for
utilizing the disputed SEIS scrips and thereby proposing confiscation of goods
imported using the disputed SEIS$ scrips. In view of the same, it is submitted that
in s¢ far as the Noticee is concerned the captioned SCN is void ab initio as same has

been izsued without making any allegation against them.

v} Reliance in this resperct is placed upon the Hon'ble Supreme Court's judgment in
the case of Kaur & Singh V/s. Collector of Central Excise, New Delhi [1927 (94)
ELT 28% (SC]], wherein il is held as under:

"3. This Court has held that the party to whom a show cause notice of this
kind is issued must be made aware of the allegation against it. This is a
requirement of natural justice. Unless the assessee s put to such notice, he
has no opportunity to meet the case against himm. This is all the more so when
a larger period of limitation can be invoked on a variety of grounds. Which
ground is alleged against the assessee muszi be made known to him, and
there iz no scope for assuming that the ground is implicit in the issuance of
the show cause notice. (See Coliecior of Central Excise v. H .MM, Limited,
1895 (76) E.L.T. 497 and Raj Bahadur Narayan Singh Sugar Mills Limited v.
Union of India, 1996 (88) E.L.T. 24)."

vij Further reliance is placed upon the Hon'ble Supreme Court judgment in the case
of Commissioner of Central Excise, Nagpur V/s. Ballarpur Industries Lid, [2007
{215) ELT 489 (SC}], wherein the Hon'ble Court has held that the show cause notice
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is the foundation in the matter for levy and recovery of duty, penalty, interest and

confiscation of goods.

vii}  In view thereof, it is submitted that the captioned SCN would not have bren
Issued to the Noticee in the first place, as the same is ambiguous and failed to
mention any allegation against the Noticee. As such, the impugned SCN proposing
confiscation of imported goods under Section 111{m) and 111 {0) of the Act, needs

to be struck aside being untenable on this count alone,

GOODS ARE NOT AVAILABLE FOR CONFISCATION

viil} The captioned SCN is issued to the Noticee for confiscation of the imported goods
without looking into the law laid down by the Hon'bie Supreme Court and various High
courts in this regard.

ix) It is submitted that without making any allegation against the Noticee, the
proposal of confiscation of goods is made under Section 111{m] and 111{0) of the Act
which is merely based on the utilization of SEIS scrips procured by QIPL, is premature
and arbitrary, There is not even an allegation in the SCN to the effect that the Noticee
had any role in the issnance of the alleged fraitdulent SEIS scrips.

x] It is submitted that the relcvant Bills of Entry has been assessed finally and
cleared for home consumption and as such the goods are not physicaily available for
confiscation. It is a setfled law that the imported goods once cleared after final
assessment cannot be the subject matter of conliscation as no redemption fine can be
imposed.

xi) Reliance in this regard is placed on the judgement of the Hon'ble Bombay
High Court in the case of Commissioner of Custems (Import), Mumbai V/s.
Finesse Creation Inc. [2009 (248} ELT 122 (Bomj}], wherein it is held as under:

"5. In our gpinion, the concept of redemption fine arnses in the event the
goods are available and are to be redeemed. If the goods are not available,
there is no guestion of redemption of the goods. Under Section 125 a power
is conferred on the Customs Anthorities in case import of goods becoming
prahibited on account of breach of the provisions of the Act, rules or
notification, to order confliscation of the goods with a discretion in the
authorities on passing the order of confiscation, to releasc the goods on
payment of redemption fine. Such an order can only be passed if the goods
arc available, for redemnption. The question of confiscating the goods would
not arise if there are no goods available for confiscation nor consequently
redemption. Once goods cannot be redeemed no fine can-be imposed. The
fine is in the nature of computation to the state for the wrong done by the

importer fexporter.

6. In these eclrcumsiences, in our epinion, the tribunal was right in
holding that in the ebsence of the goods being aovailable no fine in licu
of confiscation could have been imposed. The goods in fact had been
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cleared earter. The judgment in Weston (supra} is clearly distingnishable.
In our opinion, therefore, there is no merit in the guestions as framed.

Consequently appeal stands dismissed.”

The said judgment is upheld by the Hon'ble Supreme Conurt in the case of
Cominissioner V/s. Finesse Creation Inc., [2010 (255} ELT A120 (SCJJ.

xii} In view of the same it is submitted that the issuc has reached finality with the
Judgment of the Hon'ble Supreme Court and in view of the same the captioned SCN

to the extent the same is issued to the Noticee deserves io be quashed and set aside.

xifl) Reliance is also placed upon below mentioned judgments to butiress the
aforesaid argument:

a. Airport Authority of India v. CC {Exporis-Seaport), Chennsai {2016 (334)
E.L.T. 529 (Tri. Chennai],

b. New Drug & Chemical Co, v. CC (E.P.) [20186 (331) E.L.T. 600 (Tti. - Mumbai]]

¢. Bkoda Auto India Pvt. Ltd. v. CC (Import), Nhava Sheva [2014 [(313) E.L.T.
600 (Tri. Mumbai)]

xiv) In view of the above since the captioned SCN is issnied to the Noticee proposing
confiscation of gocds which admitiedly are not available for confiscation, the
proceedings initiated against the Noticee in respect of the confiscation of the goods

deserves to be dropped.

ISSUE IS NO LONGER REE INTEGRA

xv] Without prejudice fo the ajforesaid and in any event it is submitted that it is not
in dispute that the Noticee is a bonafide buyer of the SEIS scrips which are in
dispute. In the present case as mentioned above there is no proposal to recover any
duty from the Noticee. Even in cases where the departiment has iried fo proceed
against the bonafide transferees, law has been setiled in their favour. The Hon'ble
Supreme Court in the case of Commissioner V/s. Vellabh Design Products [2016
(341} ELT A222 (8C)f, has upheld the decision of Punjab & Haryana High Court
reported as [2007 (219) ELT 73 (P & HJf wherein it is held that no duly can be
demanded, no penalty can be imposed and no goods can Be lable for confiscation

from the bonafide transierees of license, le to

xvi] The Hon'ble Punjab & Haryana High Court in the aforesaid case has held ihat
since the transferee of DEPE scrip (which was obtained by frand/forgery by the
transferor) was not a party to frand and has obtained it on payment of full price
from open market on bona fide belief of it being genuine, demand of duty, interest

and penalty and confiscation of imported goods is not sustainabis.
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xvii) In view of the same, it is submitted that the case of the Noticee squarcly
covered by the decision of Hon'ble Supreme Court in the case of Vallabh Design
[supra). It is further submitted that Article 142 of the Constitution of India, 1950
stipulates that the judgments passed by the Hon'ble Supreme Court are to be
enforced throughout country. In view of the same, when the Hon'ble Supreme Court
has seized of the matter and decided the case in the favor of transferee of scrip, the
issue is no more res integra, and as such captioned SCN is not sustainable on this

count, alone.

xvif] Further reliance is placed upon the Hon'ble Punjab and Harvana High Court
Judgment in the case of Commissioner of Customs V/s. Leader Valves Ltd. [2007
(218) E.L.T. 349 (P & HJ| which laid down the following three clear proposition of law
in Paragraph ©:

"The assessee-respondent admittedly is not a party to the fraud. There are
categorical finding that they had purchased FPS from the open market in the
bona fide belief of ite being genuine. They had paid il price and accordingly
‘have availed the benefit. Mercly because at a later stage, the FPS has been
found to be fabricated and fake on the basis of BCER the assessee-
respondent could not be deprived of the benefits which were legitimately
available to themn. It is also worth noticing that the assessee-respondent was
never issued any show cause notice before cancelling the FPS which was
obtained by b /=s. Parker Industries and obviously the notice was also o be

issued o them alone.

The revenue cannot avail the extended period because the assessec-
respondent could not be accused of mis-representation, collusion or
suppression of facts within the meaning of proviso postnlated by Section 28

of the Customs Act.”
Further the Panjab and Haryana High Court in para 9 of their judgement held that:

"We are of the considered view that this appeal is devoid of any merit. The
amsersec-respondent is admittedly not a party to the fraud. There are
categorical finding that they had purchased the DEPB from the open market
in the bonafide of its being genuine. They had paid full price and accordingly
have availed the benefit. Merely, because at a later stage the DEPB has been
found to be fabricated and fake on the bagis of BCER, the assessee-
respondent could not be deprived of the benefit which were legitimately
available to them...... "
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xix) An appeal filed by the Department against the above decision the P&H High
Court has been dismissed by The Hon'ble Supreme Court of India as reported in
2008 (227) E.1.T. A29 (5.C.})] with following order:

"The Special leave petition is dismissed both on the ground of delay as also on merit".
In view thereof, it is submitted that captioned SCN is not maintainable for this reason

as well,

THE IMPORTED GQODS ARE NOT LIABLE TO CONFISCATION UNDER
SECTION 111(m} AND 111(0) OF THE ACT

xx) Without prejudice to the aforesaid and in any event, it is submitted that the
goods imperted vide the impugned Bills of Entry are not iable for confiscation under
111{m) and 111{0) of the Act.

xxi] Furiher, Section 111{m) of the Act states that any soods which do not
correspond in respect of value or in any other particular with the entry made under
this Act or in the case of baggage with the declaration made under section 77 in
respact thersof, or in the case of goods under transhipment, with the declaration for
transhipment referred te in the proviso to sub-section (1) of section 54, the goods

are liable to confiscation. Relevant extract of Section 111{m) is provided hereunder:
"Section 111- Confiscation of improperly imported goods, ete

The following goods brought from o ploce oulside India shall be lable o

confiscation:-

{mj any goods which do not correspond in respect of value or in any other
parficular with the entry made under this Act or in the case of baggage with
the declaration made under section 77 in respect thereof, or in the case of
goods under transhipment, with the declaration for transhipment referred fo in
the proviso to sub-section {1} of section 54"

®xii} As it is seen from the afore stated factual and legal submissions, the Noticee
has submitted all the documents alongwith the disputed SEIS scrips with the
Department. Morcover, the Department has not even alleged or produced any
evidence to prove any mis-declaration on the part of the Noticee. In fact, the disputed
acrips were duly verified by the Customs authorities at the time of import and the

goods were cleared on the strength of such scrips.

xxiii) It is submitted that there is no specific allegations against the Noticee in the
captioned SCHN pertaining to misdeclaration and in order for goods 10 be confiscated
nnder Section 111{m) of the Act, there has to be some kind of misrepresentation on
the part of the Notcee. However, as stated earlier, allegation regarding

misdeclaration cannot be ascertained from the captioned SCN.
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-

xxiv) It is further submitted that the burden of proof is on the Department to show
that there was a mis-declaration on the part of the Noticee. Mere assertion by the
Department was of no avail as heavy burden was on the Department to lay evidence
of the alleged misdeclaration by the Noticee. Reliance in this regard is placed on the
decision of the Hon'ble Supreme Court in the case of Polyglass dergle Mfg. Co.
Ltd. vs. Commissioner of Customs, Vishakhepatanam [2003] 153 ELT 276 (SC).

zxv) The Noticee submits that they are bonafide importers who Purchased the
disputed scrips from open market and cleared the disputed goods on the basis of
the said scrips by clearly disclosing all the particulars in relation to the goods
imported and the SELS scrips utilized to pay the customs duty for such importation.
The Department had knowledge of the utilization of the said SEIS scrips at the time
of import and the SEIS scrips were also verified by the Department at the time of

import,

=xvi) Hence, in view of the above, confiscation under Section 111{m) of the Act is
not sustainable since the Department was unable to prove mis-declaration on the

part of the Noticee in the captioned SCH.

axvil) Without prejudice to the aforesaid and in any event, it is submitted ihat the
goods imported vide the impugned Bills of Entry are not liable for confiscation under
Section 111{c) of the Act,

Relevant extract of the Section 111{0) of the Act reads as under:
"Section 111-Confiscation of improperly imported goods, etc

The following goods brought from a place ouwiside India shall be Hable to

confiscation:-

* {o} any goods exempted, subject to any condition, from duty or any prohibition
in respect of the import thereof under thizs Act or any other law for the fime
being in force, in respect of which the condition is not observed unless the non-

ohservance of the condition was sancfioned by the proper officer”.

axvili} It is submitted that as stated carlier, the Noticee has procured the SEIS
scrips by paying consideration from open market. The said Scrips are freely
transferable and the same can be used for payment of customs dulies at the time of
irnport. The Noticee have paid 98.57% of the amonnt of the SEIS scrips at the timme
of procurement and utilized the same fellowing due process of law. It is submitted
that the Customs Authority never objected the utilization of Scrips at the time of
import and asscssed the pgoods finally. It is further not in digpute that the SEIS
scrips were valid at the time of import and therefore it is not open for the Customs

Authorities to allege that ihe Noticee has imported the impugned goods without

N d.730f120




F. NO. GEN/ADI/COMM/424,/2621-0/0 Pr Commr-Cus-Mundra

observing the conditions prescribed nnder Notification No, 25/2015 as amended
and propose confiscation of the impugned goods under Section 111 {o) of the Act.

xxix) In this backdrop, as there is no misdeclaration on part of Noticee, the goods
are not liable for confiscation under Section 111({0) of the Act.

Rxx) Further, as is seen from the afore stated factual and legal submissions, the
Noticee has declared everything that was communicated to them by the exporter.
Moreover, even till date there is no definitive conclusion as to whether the actions

of the exporter are incorrect.

xpod) In view of the afore stated detailed submission, the imported goods are naot

liable for conliscation under Section 111(o) of the Act and as such the imported

goods are not liable for confiscation and the said charges are required to be dropped

being untenable.

NOTICEE IS A BONA FIDE HOLDER IN DUE COURSE

aexii) Without prejudice to the aforesaid and in any event it is submitted that if is
not in dispute that the Noticee is a bonafide buyer of the SEIS scrips which are in
dispute. In the present case as mentioned above there is no proposal to recover any
duty from the Noticee. Even in cases where the department has iried to proceed
against the bonafide transfereces, law has been settled in their favour.

xxxiii} The Noticee has paid consideration for the SEIS scrips purchased by it at the
market-determined rate of 88.57% of the Duty Credit. The consideration was paid
by RTGE for the bona fide purchase of SEIS scrips. The SEIS scrips were purchased
and fully utilized by the Noticee well within its validity period. The Noticee at any
stage was not awarse or had reason to bebeve that the title of QIPL or any
intermediary holder was defective whether at the time of purchase of the SEIS scrips
or at the time of utilization thereof or at any subseguent point in time. The Noticee
thus, is a holder in due course insofar as the fSEL‘S Borips are concerned and the
Nolicee's claim to benefit under the SEIS in exercise of its choate and perfected
rights cannot be defeated even for reasons of any alleged fraud that may operate

against the title of the exporter-license holder.

xxxiv]) Thus, it is submitted that once the DGFT had issued the scrips after proper
verification of the exports, the doctrine of caveat emptor cannot be invoked. It is
further not in dispute that the SEIS scrips were valid at the time of import and
therefore if is not open for the Customs Aunthorities to allege that the Noticee has
imported the impugned goods without observing the conditions prescribed under
Notification No. 2572015 as amended and propese confiscationn of the impugned
goodss..
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xxxv) Without prejudice to the aforesaid and in any event, it is trite law that where
the SEIS scrips were issued on the basis of forged documents and the transferee
was not a party to fraud, it has been held that demand as well as the confiscation
of goods against the bona fide purchasers cannot be confirmed. Thus, it is submitted
that once it has been held that the demand itself is not sustainable, the question of

confiscation of goods does not arise at all.

xxxvi} The Hon'ble Delhi Tribunal in the case of Ajay Kumar and Co w.
Commissioner of Customs reported in 2006 (205) ELT 747 (Tri-Del}, after following
the judgment of the Hon'ble Bombay High Court in the casc of Taparia Overseas (P}
Limited and the Hon'ble Supreme Court's judgments in case of Sampatraj Dugar
and Sneha Sales Corporation, set aside the demand as well as the confiscation of
goods against the bona fide transferee both on merits and on time har. The Hon'ble
Tribunal was pleased to hold as under:

"5, After hearing both the sides duly represented by Shri Mohan Jaikar, Id.
Advpcale and Shri S .M. Tout, d. SDE, we find that the Hon'ble Supreme Court
in the case of Union of India v. Sampatraj Dugar {1992 (58} E.L.T. 163 {5.C.J}
has held that cancellation of Import License cannot be held fo be retrospective
and cannot be pressed info service when the same was valid af the time of
importation of the goods. To the similar effect is another decision of the Hon'ble
Supreme Court in the case of Collector of Custorns, Bombay v. Sneha Sales
Corparation (2000 (121} E.LT. 577 (S.C.}f laying down that Import license
having been cancelled after import and clearance of goods, tmport cannot be
'said to be in contravention of the provisions of Imports and Exports (Conirol}
Act, 1947, In the case of Taparia Overseas (P Ltd. v. Union of India {2003 (161)
E.LT. 47 {Bom.}j it was held that transfer of license to fransferee for value
without notice of fraud by original license holder is governed by common law
and not by provisions of any statute. As such, transaction cannot be held (o be
void ab initio but voidable at the instance of party defraud. The Hon'ble Court
observed, thal inasmuch as, the procedure was followed by the transferee
while getting the Hcense trangferred in thetr names and the petitioner had
obtained scrips for valuable consideration without any notice of the fraud
alleged to have been committed by the original Hcense holder while obtaining
scrips. If that be so, the concepl that froud vitinted everything would not be
applicable to the cases where the transaction of transfer of license is for value
without notice arising out of mercantile transactions, governed by common lat
‘and not by provisions of any statute. Accordingly, the Hon'ble Court held that
goods imported and Bill of Entry filed prior to cancellation of license has to be
held as having been muade under valid scrips and goods cannot be subjected
to levy of Customs dutly.
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&. By applytng the ratio as laid down by the Court in the above decisions, to
the fact of the present case, it has to be held that the imports made under the
FPS Serips, which were valid at the time of import, the subseguent cancellntion
of the same on the ground that original allotice procured them by fraud will
not have any bearing upon the imports made by the Noticee. There is nothing
in the impugned order to reflect upon any mala fide on the part of the Noticee
or to show that he was o pariy o the fraudulent obtaining of scrips by M/ s.
Parker or had any knowledge about the tainted character of the scrips, As
-Sueh, we are of the view that the imports made by the Noficees in ferms of the

said scrips cannot be held invalid.”

xxxvii) Upholding the aforementioned decision of the Hon'ble Tribinal, New Delhi,
the Hon'ble Supreme Courl in the case of Commissioner of Customs, Amritsar v.
Ajay Kumar & Co. [2009 (238) E.L.T. 387 (3.C.}] set aside the demand as well as the
confiscation of goods against the bona fide transferse both on merits and on tfime

bar and held as under:

"4. It is seen that in view of the fact that in the show cause nofices, there was
no reference to the alleged infraction of M/ s. Parker Industries, the transferor
of the license in guestion. The judgments of the CESTAT and the High Court do
not suffer from any infirmity fo warrant inferference. It is fo be noted that in
Commissioner of Customs {Import) Bombay v. M/s. HICO Enterprises [2008
(11} SCC 720) similar view was taken. The appeal is dismissed.”

xxxviii} Further, the Hon'ble Delhi Tribunal in the case of Leader Valves Ltd. V/s
Commissioner of Customs reported in 2006 {193} E.L.T. 459 (Tri. Del.}, in Paragraph

3 held as under:

"3. Regarding the purchase of FPS scrips by the Noticees and their liability
under Section 112 of the Cusfoms Act, Id. Commissioner has observed as
under:

"However, I find nothing on record to infer that M/s. Leader Valves Lid., S-
3&4, Industrial Area, Jalandhar had purchased the freely fransferable FPS
sorip otherwise than in a bona fide manner and utilized the same fowards
dehit/ exemption of duty and there is nothing to suggest of his having colluded
with the exporter whoe oblained the FPS scrips by fraudulent manner.
Therefore, I do not hold them liable to penal action under Section 112 of the
Customs Act, 1962"

In the face of these findings ld. Commissioner could not legally order the
recovery of the dufy under Section 28 of the Customs Adl. In this context, the
law Iaid down by the Hon'ble Bombay High Court in the case of Taparia
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Overseas (P} Lid. v. Union of India reported in 2003 {161) E.L.T. 47 can be rectd
with advantage. In that case the goods were imporied by the transferee of the
license for consideration and without knowledge of commission of fraud by the
original holder of the license. But later on license was cancelled for having
obtained by fraud and duty was demanded from the fransferee of the ficense
but the same was set aside by the Court by holding that import having been
made under a license which was valid at the relevant time, having been not
suspended or cancelled, the transferee being for consideration, the goods rould
not be subjected to levy of customs duty, The case of the Noticees squarely
stands covered by the law laid down in that case, keeping in view the above
referred fucts and findings of the Commissioner reproduced above, in their
favor. Therefore, the impugned order is sef aside and the appeal of the Noticees

is allowed with consequential refief as per law.”

xrxix) Affirming the above order of the Hon'ble Tribunal, the Hon'ble Punjab and
Haryana High Court in its judgment reported in 2007 (218} E.L.T. 349 (P & H) laid

down the following three clear proposition of law in Paragraph O;

"9, ... We are of the considered view that this appeal is devoid of any merit.

The assessee-respondent admitiedly is not a parfy to the fraud. There are
categorical finding that they had purchased FPS from the open market in the
bona fide belief of its being genuine. They had paid full price and accordingly
have availed the benefit. Merely because at a later stage, the FPS has been
Jound to be fabricated and fake on the basis of BCER the assesseerespondent
vould not be deprived of the bengfits wiich were legitimately available to them.

ft is also worth noticing that the assessee-respondent was never issued any
show cause notice before cancelling the FPS which was obtgined by M/ s

Farker ldustries and obviously the notice was also to be issued to them alone,

The revenue cannol avail the exitended period because the uassessee-
respondent could noi be accused of misrepresentation, collusion or
suppression of facts within the meaning of provisc postfulated by Section 28 of
the Cusloms Act.”

xH An appeal filed by the department against the above decision the P&H High Court .
has been dismissed by The Hon'ble Supreme Court of India as reported in [2008 |
[227) E.L.T. A29 {5.C.)] with following order:

"The Special leave pefition is dismissed both on the ground of delay as also on

merit”.

xli} Reliance is further placed on the following judgements in order fo buttress the

aforesaid conttention:
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a. Commissioner of Customs, Amritsar v. Vallabh Design Products (2007 {219)
E.LT. 73 (P&H)] mamtained by the Hon'ble Apex Court iIn Commissioner v.
Vallabh Design Products [2016 [341) E.L.T. A222 (S.C.)];

b. Pee Jay International v. Commissioner of Customs [2016 (340) E.L.T. 625 (P &
H};

¢. Binani Cement Ltd. & Ors. [2008 TIOL 2058 CESTAT, Atmedabad].

®lif) Thus, in continuation of the contention above, it is submitied that firstly there
is neither any allegation nor any finding to the effect that the Noticee was a party to
the purported frand played by QIPL and second that once the submissions of the
Noticee that they were bgna fide purchasers of the SEIS scrips is accepted, the
allegation that the Noticee has imporied the impugned goods without observing the
conditions prescribed under Notification No. 25/2015 as smended and propose

confiscation of the impugned goods does not sustain,

xlifi) In view of the above judicial precedents, it is submitted that License users who
had purchased the same from the market without any notice of the same being
allegedly obtained with fraud, mis-representation and suppression of fact, cannot
be held liakle for confiscation of goods under the Act. Hence, for this reason as well

the captioned SCHN is not sustainable and cught to be set aside.

THE SEIS SCRIP WAS VALID AT THE TIME OF PROCUREMEN'T

®lilv) Without prejudice to aforesaid and in any event, it is submiited that the
captioned SCN proposes confiscation without attributing any role of the Noticee In
the alleged contravention. The captioned SCN has been issued to the Noticee merely
becanse they have ufilized the S3EIS scrips which have allegedly been procured by
QIPL frandulently. The Noticee is shocked and surprised to sec the captioned SCN
proposing confiscation of the imported goods, when there is no allegation made
against them. It is not the case of the Departiment thai Noticee are any which way
involved in the alleged contravention. It is reiterated that the Noticee is a bonafidce
importer who have procured the said SEIS Scrips from an open market, for a valid
consideration. In fact, the captioned SCN does not even allege that the Noticee, in
any manner, involved in the alleged contravention of {randulent ways of obtaining
SEIS by QIPL.

xlv) Without prejudice to the aforesaid and assuming without admitting that the
subject SEIS scrips are issued based on the fraudulent declaration, the Noticee
submit that the same was valid at the time of their purchase. Further, even though
it has been mentioned in the captioned SCHN that the DGET has cancelled the
subjected Scrips vide its Order-in-Original dated 21.10.2019, the goods were
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imporied vide bills of entry dated 28.01.2019 and 30.01.2019 when the scrips were
valid In full force.

xlvi} Once it is not alleged thal the scrip has been held to be invalid at the time of

import, the Custom Authoerities have no jurisdiction to move against the Noticee.

xlvii) It is an admitted position that on the daie, on which the goods were assessed
by the Department, the said SEIS scrips were valid and subsisting, The transaction
done under the said scrips therefore cannol be guestioned by the Department.

xlviii) The Noticee is a bona fide purchaser of the SEIS3 scrips for consideration and
without notice of the alleged fraud. It is submitted that the Neticee in the present
case was not invelved in the cxport activity of QIPL and the Noticee had no privy of
contract with QIPL. The Noticee had only purchased the said SEIS scrips from its
agent Trident (I} Ltd. [or valuable consideration and used the same for imports of
their goods. It is pertinent {0 mention that the SEIS scrips used for imports of goods

by Noticee were valid at the time of immport.

xlix) As stated in the facts above, it is pertinent {o note that the exports were duly
verified by the DGFT and only after being convineed that the conditions of the

respective schemes are satisfied, the scrips were issued to the exporter i.e. QIPL.

L} Further, the said scrips were duly endorsed by the DGFT while the same was

transferred to the Noticee evidencing the validity of the satd scrips.

1i} Thereafter, during the imports by the Noticee, the Customs Authorities verified
the scrips and permitted the Noticee to clear the goods without paying any duty in
lien of the said scrips, which had duty credit in them. Thus, evidencing that the
Customs Anthorities were also satisfied that the said scrips were wvalid and

accordingly permitted for utilization of the same for payment of duty.

lii) Thus, from the above it is clear that, the said SEIS scrips were validly issued by
the DGFT and the same were duly verified in accordance with the prescribed
procedure. Further, the DGFT itself believed the requisite documents to he genuine
at the time of issuing the said SEIS scrips. The Noticee, therefore, submit that
confiscation of goods cannot be proposed, assuming withoul admitting that the

allegations made against the exporters are correct.

Hii) Itis notin dispute that the said SELS scrips were issued by the DGFT and the
same was duly verified in accordance with the prescribed procedure. The Noticee
were therefore bona fide purchasers without notice and have taken all the
reasonable care and diligence as required by a prudent person and did not omit to
act in a manner, which omission would render the imported goods lhiable to

confiscation under Sectionn 111 of the Act.
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liv) It is submitted that it was not possible for the Noticee to verify whether the said
SEI3 scrips issued by the DGFT was based on the mis declared fforged documents.
It is periinent to note that once the DGET issues Scrips, it is implied that the export
of the exporters is duly verified, and the said Scrips are valid. The issuance of the
Scrips by the DGFT is proof enough for the Noticee to consider it valid and aet upon
it.

Iy} The endersement of transferability by the licensing authority is conclusive
evidence of all prior administrative acts having been completed in accordance with
the law and the Customs Department and the licensing authority are estopped from
disturbing the title and rights under the SEIS in the hands of a bona fide buyer for
vailue. Thus, the SCN propesing confiscation of goods ought to be set aside on this

count itaci.

REVOCATION/CANCELLATION OF THE SCRIPS IS WITHOUT HEARING AND
WITHOUT NOTICE AND THEREFCRE NOT BINDING ON THE NCGTICEZ.

Ivi) Without prejudice to the aforesaid and in any event, the Noticee submit that
the purported order of DGFT cancelling the SEIS Serips are not binding on them.
Admittedly, no opportunity of being heard was given to the Noticee befare the
purported suspension of the said SEIS Scrips. The Noticee's rights, as translerees
of the said Scrips, were adversely affected and as such they were entitled in law to
be heard before any order suspending the same is made by the DGFT.

Ivii)} It is settled law that any orders which are passed in viglation of principies of

natural justice are nullity and such defence can be set in any collateral proceedings.

THE PURPORTED REVOCATION CANNOT BE RETROSFPECTIVE AND CAN ONLY
BE PROSPECTIVE.

Iviii) Without prejudice to the aforesaid and assuming without admitting that the
subject SEIS Scrips are issued bascd on misclassification of exported goods, the
Noticee submit that the purporied cancellation of the subject Scrips by DGFT will
be applicable from the date of its order and the purported cancellation cannot apply

relrosperctively.

lx) It is an admitted position that on the date, on which the goods werc assessed
by the department, the said scrips were valid and subsisting and the purported

cancellation is subsequent thereto.

lx) The Hon'ble Supreme Court of India in the case of Collector of Customs,
Bombay vs. Sneha Sales Corporation [2000 (121} E.L.T. 877 (8.C)) in
paragraphs 4 and 5 held as follows:

"4 Shri Anoop Choudhary, the learned Senior Counsel appearing for the
appellant in support of the appeal, has urged that the Tribunal was in error in
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inlerfering with the order passed by the Collector regarding confiscation of the
goods as well as the imposition of penalty. As regards confiscation under
Sectionn 111{d} of the Act the submission of the learmned counsel is that since
the licences have been cancelled by Deputy Chief Controller of Imports and
Exports ab initio the Collector was right in holding that there was no valid
authorisation for the import of the goods and goods have been imported in
coniravention of the provisions of the Import (Control) Order, 1955 read with
Imports and Exports (Control] Act, 1947, We are unable fo accept this
contention of the learned counsel in view of the low luid down by this Court in
East lhdia Commercial Company Lid. v. Collector of Customs, Calcutta {supra)
wherein this Court has said: -

‘Nor there is any legal basis for the conlention that licence obtained by
misrepresentation makes the licence honest. With the result that the goods
should be deemed to have been imported without licence in contravention of
the order issued under 5. 3 of the Act so as to bring the case within el. {8} of s,
167 of the Sea Customs Act. Assuming that the principles of luw of contract
apply to the issue of a licence under the Act, o license obtained by fraud is
-only voidable; it is good till aveided in the manner prescribed by law."”

5. In the aforementioned decision of this Court it has been clearly laid down
that in o cnse where the leenee is obtained by misrepresentation or fraud it is
not rendered non est as a result of its cancellation so as fo result in the goods
that were imported on the basis of the said licences and being treated as goods
imported without a licence in contravention of the order passed under Section
3 of the Import and Export Act that fraud or misrepresentafion only renders
licence voidable and it becomes inoperative before it is cancelled. In the present
case the licences were cancelled by order dated December 18, 1986 after the
goods had been imported and cleared. The Tribunal was, therefore, right in
holding that the import of the goods was not in contravention of the provisions
af Import and Export Order, 1955 and Import and Export {Control) Act, 1947
uand the goods were not liable (o be confiscuted on that busis under Section
111{d} of the Act."

Ixi) SBimilar view has been taken by the Hon'ble Supreme Court in the case of Exst
India Commercial Co. Lid., Calcutia vs. Collector of Customs 19832 {13) E. L.
T, 1342 {8.C.)] and Union of India vs. Sompat Ref Duggar [1992 (58) E.L.T. 163
{S.C.1.

Ixif) It is submitted that following the aforesaid judgements, this Hon'ble Court in

Taparia Overseas (supra) observed as under:
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"537. Alternafively, let us consider it from another angle assuming that licence
comes to an end upon it is suspension and/ or cancellation, in catena of cases,
it is laid down that the date of import of goods would be the date on which the
Bill of Entry was presented under section 46. This legal positinn is clear from
the decision of the Apex Court as laid doum in Union of India v. Apar Ltd, 1999
{112) EL.T. 3 {5.C.} and Garden Silk Mills v. Union of India 1999 (113) EL.T.
358 15.C.). The same is the view inken by the Apex Court in Sampat Raj Durgar
case fcited supra). Imports against replenishment Licences twere permitted
ditty free if the importers produced an import Replenishment Licence the goods
or the materials were imported into Indin. In the ingtant cases when the goods
were imported into India, and even when the Bills of Entry ware filed, neither
were the licences suspended nor the same cancelled. In all these cases, Bills
of Entry were filed by the petitioners well before the suspension and/or
cancellation of the Heences in question, thus the imports were made under
valid licences, the goods could not be subjected to levy of customs dufy in the
peculiar fucts and circumstances of the cases in hand. In the circumstances,
we hold that in all cases at hand, the goods were imported, under valid
licences. The goods imported were neither profibited nor restricted by or under
the Customs Act, as such, it was not open for the Customs Authorilies to
withhold clearance thereof.”

Ixi#d] In view of the aforesaid it iz submitted that the captioned SCN deserves to be
quashed and set aside.

IN ANY EVENT, THE SCRIP OBTAINED IS VOIDAELE AND NOT VOID

Ixiv] Without prejudice to the aforesaid and assuming without admitting that the
subject SEIS scrips were issued based on the illegal documents, the Noticee submit
that the Licenses were valid af the time of imports by the Noticee and if ai all the
same geis revoked, subsequently, the said revocation of the License cannot be

retrospective.

Ixv]) Ii is an admitled position that on the date, on which the goods were assessed
by the department, the said SEIS scrips were valid and subsisting. The {ransaciion

done under the said scrip is voidable and not void.

Ixvi) It is sctiled law that license which is altained by fraud or mis-representation
of facts is oniy voidable and not void. It is good in law untii it is avoided. Thus, a
Heense which is obtained by fraud or mis-representation is valid in law unfil such

iime that it is.cancelied by the licensing authaority.

Ixviil} Reliance is placed on the decision of the Hon'ble Tribunal, Mumbai reported
in Ineos Abs ({India} and others v/s CC Kandia (Tri-Mumbai} 2015-TIOL-2090-
CESTAT-MUN. In this case the Hon'hble Tribunal has specifically beid that bonafide
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purchasers of Scrips for value without any notice of fraud are not liable for payment
of Customs duty for imports under Scrips nor could availment of credit in MEIS
scrips be denied and even the confiscation of goods was set aside. The relevant

extract is reproduced for reference:

"Appellants being bonafide purchasers of Scrips for value without any notice
of fraud, it has to be held that the concept of fraud vitiating everything is nof
applicable authorifies themselves are also responsible to the extent of not
having checked the fraud at the time of exports - scrips/ serips were transferred
to the appellant importers who had no knowledge of the misrepresentation by
the exporters in obtaining them Bills of Entry were filed by the appellant
imparters well before the cancellation of scrips, thus imporls were made under
valid scrips - Therefore, goods could not be subjected to fevy of Custfoms duty
Jor imports under Scrips nor could availment of credit in METS scrips be dented
confiscation of goods imported by the appellants who are transferees of the
serips/ serips, demands of duty and inferest and penalties set aside & appeals

‘allowed".

Ixviii) The facts of the present case is identical/similar to the case of Inens Abs
(India) (supra), hence the ratio of Honr'ble Tribunal squarely applies {o the imports
undertaken by Noticee, In view of the above, the proposal for confiscation of goods

under the captioned 5CN against the Notices is not sustainable.

Ixix) Reliance is further placed on the follewing judgements in order to butiress the

aforesaid contention:

a. Commissioner of Customs v. Leader Valves [2007 (218} E.L.T. 349 [P&H)]
maintained by the Hon'ble Apex Court in Commissioner v. Leader Valves
Ltd. (2008 (227) E.L.T. A29 {5.C.)};

b. Commissioner of Customs, Amritsar v. Vallabh Design Preducts (2007
{219} E.L.T. 73 {(P&H) maintained by the Hon'ble Apex Court in
Commissioner v. Vallabh Design Froducts [2016 (341} E.L.T. 4222 (S.C.)}.

c. Pee Jay International v. Commissioner of Customs [2016 (340) E.L.T.
625 (P & H)j;

d. Prayagraf Dyeing & Printing Milis Pof. Lid. v. Union of India [2013 {290)
E.L.T. 61 (Guj.Jj;

e, Industrial Chem. Monufacturing Co. Lid. v. C.C. (fimport), Nheve Sheva
2015 (317} E.L.T. 262 {(Tri. Mumbeil;

f- Commissioner of Cus., Amritsar v, Gopi Chend Erishan Kumar Bhalla
[2013 {295} E.L.T. 739 {Tri. - Del.}j;
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g. Union of India v. Sampat Raj Dugar {1992 (1) TIF 103 SUPREME COURT]

Ixxz} In view of the above binding judicial precedents, it is submitted that the lmports
by the Noticee cannot be considered as void ab-initio and Noticee cannot be Hable
for the alleged contravention on the part of the Main Noticee and the proceedings
against the noticee be dropped at this stage itself.

L) In view of the aforesaid submissions, proceedings initiated vide the captlioned

SCHN under reply deserves to be quashed and it is prayed that the same be quashed.

25.3. M/s Kreedai Exim {Noticee No. 3 in SCHN No. 8CN F. No. 553/2021-22
Gr.II{A-B} CAC/JNCH dated 15.12.2021 issued by the Dy. Commissioner of
Customs, Gr. IIAB, JNCH) filed his reply vide letter dated 10.12.2024 which is

reproduced as helow:

i) It is submitted that the Moticec is a bonafide transferee of the said SEIS serip and
the Noticee in the instant case has purchased the said SEIS scrip No. 0519142962
dated 01-11-2018 from the open market as detailed in the Show Cause Notice and

utilized the same for their import.

iij It is submitted that the entire SCN revolves around the allegations levelled against
the Exporter for mis-declaration and suppression of facts in claiming undue
entitlements under MEIS Scheme for which the the nofice 1s not accountable in any

INanrer.

111} Similarly, Section 110 AA of the Customs Act, 1962 deals with Action subsequent
to inguiry, investigation or audit or any other specified purpose it is submitted that
no mvestigation or inguiry or action has becn inttiated against the Neoticee herein.
The entire case was against M/s. QA (Exzporter) who is alleged to have obtained SEIS
Scrips through mis-statement and suppression of facis. Therelore in any cvent, the

said Section 110AA cannot be applied against Nofices.

iv) Tt is submitted that the goods imported by Noticee are not liable for confiscation
under Section 111{m) and 111 (o) of the Customs Act, 1962 and therefore the SCN
to the extent adverse to the Nolicee 18 baseless and needs to be dropped forthwith.

The relevant provisions of 111 {0} are reproduced helow:-

Section 111fo) in The Cusitoms Act, 1962: Any goods excempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this

Act or any other law for the time being in force, in respect of which the condition is
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not observed unless the non-observance of the condition was sanctioned by the

praper officer;”

“In this case the decision of the Global Boards is relevant when the imported goods
are freely importable, the Noticee has ulilized the SEIS Serip which has been validly
issued by the Licensing Authorify. The Noticee has not violated any of the conditions
of the said SEIS scrip. In this case the decision of the Tribund is relied upon: In the
case of Global Boards Ve Commissioner of Customs, Mumbai (2019) which has
made it abundantly clear that the Section 11 1{o} of the Custorns Act, 1962 applies
when ‘post import conditions’ are not fulfilled”

v} It is submitted that the SCN fails to demonstrate any act of omission on the part
of importer which would have rendered goods liable for confiscation under section
I11{m) & 111 [0} of the Customs Act, 1962,

vi) The aforementioned case is squarely covered by the the Hon'ble Supreme Court
in the case of Commissioner of Customs Vs. Vallabh Design Products-2016{341)
ELT A222({5C) upheld the decision of Hon'ble Punjab and Haryana High Court
holding "Transferee being bona fide purchaser not liable to duty, penalty or interest.
The Hon'ble High Court further held that Confiscation of goods not sustainable if

transferee purchased such scrip bonafidely.

(Hereto annexed and marked Annexure 'B'is a copy of the said judgement of Hon'bie
supremes Court of India).

vii}. In view of the above submission, it is most respectfully submitted that the
proposals contained in the said SCN to the extent adverse to the Noticee (M/s.
Kreedai Exim) is legally unsustainable and therefore linhle to be dropped forthwith.

25.4. WM/s Cofco International India Private Limited earlier Known As Noble
Natural Resources India Private Limited Noticee Ne. 3 im SCN F. Ne.
GEN/ADJ/COMM/494 /2021-Adjp. dated 08.05.2023 submitted their written
submission vide letter dated 27.10.2023 which is reproduced =ns helow:

i} The Noticee is a private limifed company incorporated and existing under the
provisions of the Companies Act, 1956 and is engaged in the business of, interalia,
refining of the edible oils. The name of the Noticee has, w.e.f. 10th June 2019, been
changed to Cofco International India Pvt. Ltd. Copy of the Certificate of Incorporation
after change of Name issued by the Registrar of Companies is attached herewith as
ANNEXURE - 2.
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if) The Impugned scrips valued at Rs. 40,00,000/- (Rupees Forty Lakhs Only) had
been issued to QA INFOTECH and QA INFOTECH had sold the said scrips to one
M/s. INDIA EXIM, Thereafter, the Impugned sctips had been sold by the said INDIA
EXIM to the Noticee at a discount of 1.30% for a total sum of Rs. 39,48,000/-
(Rupees Thirty-Nine Lakhs Forty-Eight Thousand only) in respect of which inveice
No. DLGST/18-19/080 dated 12-12-2018 had been issued by INDIA EXIM to the
Noticee, Copy of Invoice No. DLGST/18-19/080 dated 12-12-2018 is attached
herewith as ANNEXURE - 3.

iii} As per the SCN, scrips of a total value of Rs. 40,00,000/- had been issued by
the Directarate General of Foreign Trade (DGFT') to QA INFOTECH and the same
were s50ld by QA INFOTECH to various parties who in furn had sold the same io
various importcers like the Noticee. As per the SCN, QA INFOTECH had obtained the
SEIS licenses under the FTP 2015-2020 even though when they were not providing
any of the services nofified under Appendix 3D of the FTP 2015-2020.

iv) The Noticee, like the other bonafide importers, utilized these scrips for payment
of duty on the goods imported by it in India. Details of the impugned scrips relevait

to Noticee are set out hersunder:

3I. | License No. Date [ Transfer Value | Discount | Consideration
No. [INR} paid by Noticee to
| India Exim (INR)

1 |0519142947 |01-11-18 |5,00,000.00 | 1.30% 4,93,500.00
(2 (0519142948 |01-11-18 |5,00,000.00 1.30% 4,93,500.00 |
3 | 0519142948 |01-11-18 |5,00,000.00 |1.30% 4,93,500.00

4 | 0519142950 |01-11-18 | 5,00,000.00 1.30% | 4,93,500.00

5 | 0519142951 |01-11-18 |5,00,000.00 1.30% 4,93,500.00 ]
5 |0510142052 |01-11-18 |5,00,000.00 |[1.30% 4,03,500.00
(7 | 0519142053 | 01-11-18 |5,00,000.00 | 1.30% 4,93,500.00
‘s | 0519142954 ;01-11-18 |5,00,000.00 |1.30%  |4,93,500.00

40,00,000.00 | ' 39,43,000.00

v} The impugned scrips were utilized by the Notices to pay customs duty on the
import of the impugned goods imported vide the Biil of Entry Nos. 9500691 dated
02-01-2019 {"impugned BOEs") by availing the benefit under Notification 24 /2015

details whereof are as follows:
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Sl. No | Bili of Entry No. & Date SEIS SCI&FFECEHSE.ND. utilized

9500691 dated 02-01-2019 0510142947
9500691 dated 02-01-2019 0519142948 d—]

- 9500691 dated 02-01-2019 0519142949 [
9500691 dated 02-01-2619 0519142950
9500691 dated 02-01-2019 0519142951
9500691 dated 02-01-2019 0519142952

r 9500691 dated 02-01-2019 | 0519142953

| 9500691 dated 02-01-2019 0519142654

Copy of the Bii of Entry No. 9500691 dated 02-01-2019 is attached herewith as
ANNEXURE-4.

vi] Thus, the impugned scrips were originally issued by DGFT {o QA INFOTECH
and QA INFOTECH had in Dum sold the same to M/ s, INDIA EXIM who in tumm had

sold the same to the Noticee who had utilized the same while importing certain goods
under honafide belief.

wvii) The SCN had been issued to QA INFOTECH alleging that it had wrongly claimed
the benefit under the SEIS by deliberate misclassification.

viii) The SCN has also been issued to the Noticee proposing to confiscate the
impugned goods imported by the Noticee by utilizing the impugned scrips which
have been alleged to be fraudulently obtained by QA INFOTECH. The Noticee has
been asked to show cause as to why the impugned goods should not be held Hable
for confiscation under Section 1110 of the Customs Act, 1963,

ix) The Noticee, at the very outset, denies all the allegations made in the SCN against
it and submifs that the SCN is liable to be dropped against it, interalia, on the

following grounds, which are without prefudice to one another:

GROUNDS/LEGAL OBJECTIONS

THE SCN IS VAGUE, PERVERSE AND IN VIOCLATION OF TEE PRINCIPLES OF
NATURAL JUSTICE

x) It is submitted that the SCN is vague, without reasons and violafive of the
principles of natural justice, as it does not provide any explanation/ reasons or
supporting evidence for invoking provisions of confiscation for the iImpugned goods

irnported by the Noticee.
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xl) It i1s submitted that no allegations whatsoever have been made in the SCN
discussing the role of the Noticee in the alleged fraudulent availment of the
impugned scrips by QA INFOTECH from the DGPT. Furthermore, the SCN does not
even mention as to how the impugned goods have been rendered lable for
confiscation under Section 111{0) of the Customs Act by the Noticee, Therefore, in
absence of details regarding the same, the SCHN is liable to be dropped against the
Noticee on this ground alone. Reliance in this regard is placed on the case of
Commissioner of C. Ex., Bangalore ve. Brindavan Beverages (P) Lid., 2007 (6) TMI 4
- SUPREME COURT, wherein the Hon'ble Supreme Court observed that a show
cause notice is the foundation on which the Department has to builld up its case
and if the allegations in the show canse notice are not specific and on the contrary
are vague and lack details, it would be sufficient fo hold that the Noticee was not
given proper opportunity to meet the allegations. Further, reliance is also placed on
the decision of the Hon'ble Bombay High Court in the case of Rajmal Lakhichand v.
Commissioner of Customé, Aurangabad, 2010 [255) E.L.T. 357 {Bom.), affirmed by
Supreme Court in 2011 (269) ELT 438, wherein it was observed that a show cause
notice must be clear, specific and unambignous and the changes should not be
vague and uncertain, The object of notice is fo give an opporfunity to the person
concerned, to present his case. Natural justice requires that the person directly
affected by the proposed acts, decisions or procesdings be given adequate notice of
what iz proposed, so that he may be in a position to make répresentation on his own
behalf, or to appear at the hearing or mquiry (if any), and effectively represent his
own case and answer the case he has to meet. Besides the above, reliance is also
placed on Amrit Foods vs. CCE, 2005 (190) ELT 433 (3C); Kaur & 3ingh vs. Collector
of Central Excise, New Delhi, 1997 (94) E.L.T. 289 (3.C.); Royal Oil Field P. Lid. vs.
Union of India, 2006 {194} ELT 385 {Bom.}; Oryx Fisheries (P} Ltd. vs. Union of India,
(2010) 13 SCC 42; Batra Hospital & Medical Research Centre vs. Commissioner of
Customs, New Delhi, 2012-TIOL-683-CESTAT-DEL; The PR Comimissioner of
Income Tax-I, Visakhapatnam vs. Smt. Baisetly Revathi, 2017-TIOL-1403-HC-AP-
IT.

xii} It is submitted that before confiscating any goods, a show cause notice under
Section 124 of the Customs Act must be issued to the owner of goods or such person,
informing him of the grounds on which the goods are proposed to be confiscated.
Section 124 of the Customs Act, 1962 mandates that no order confiscating any
goods shall be made under Chapter XIV, unless the owner of the goods or such
person is given a nofice in writing, informing him of the grounds on which it is
proposed to confiscate the goods or to impose a penalty. In the instant case, the SCN
proposes to confiscate the impugned goods under Sections 111 {m) and/or 111(0)
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of the Customs Act and impose penalty under Section 112(a) of the Customs Act.
Section 111 and SBection 124 fall in the same chapter under the Customs Act,
namely, Chapter XIV-Confiscation of Goods and Conveyances and Impesition of
Penalties.

xiii} It is submitted that Section 124 of the Customs Act specifically provides for the
Tollowing:

1. Issnance of a show cause notice containing grounds for taking action,

ii. For giving of an opportunity of making representation in writing in such

reasonable time against the grounds mentioned in the show cause notice, and
iii. For giving an opportunity of being heard in the matter.

It is submitted that the above three requirements are the real embodiment of the
well-known principle of audi alteram partem. The fulfiilment of these requirements
of natural justice has been statutorily provided under Section 124 of the Customs
Act. However, in1 the present case, the Ld. Pr. Comm. has not issnied the instant SCN
to the Noticee under Section 124 of the Customs Act.

xiv) Further, no ground or justification has been provided in the S8CN for proposing
to confiscate the impugned goods imported by the Noticee. The 8CN merely refers
the provisions of sections 111 (m) and/or 111{0) and proposes to confiscate the
impugned goods under these provisions. However, Section 124(a) requires that a
show cause notice must communicate the grounds for confiscating the goods.
Merely citing provisions of confiscation and penalty in the show cause notice, cannot
be equated to providing grounds based on which the proposals have been made in
the SCN.

xw]) It has been held in a catena of cases that a show cause notice must contain
grounds for confiscation of goods. Reliance in this regard is placed on the case of
VJA Glynm wvs. Union of India, 2003 (159) ELT 92 (Del.), wherein it was hcld that
what is required under Section 124 of the Cusloms Act is that before confiscating
any goods, a show causc notice in writing should be issued to the Noticee informing
him of the grounds on which the goods are proposed to be confiscated, meaning
thereby that there should be sufficient material before the adjudicating authority
which gives grounds for the proposed action. It is submitted that V.JA Glynn (supra)
has been maintained by the Hon'ble Supreme Court in the case of VJA Flynn vs.
Union of India, 2004 (163) ELT ABS (SC). Further, review petition filed in the above
matter was also dismissed by the Hon'ble Supreme Court in the case of VJA Flynn
vs. Union of India, 2004 {167) ELT A177 (SC).
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xvi) It Is submitted that in the present case, the SCN does not even discuss or
mention the role of the Noticee in the entire transaction and further fails to discuss
any allegations in respect of the impugned goods imported by the Noticee. The SCN,
thus, fails to provide the Noticee with the opportunity to defend its case, Therefore,
the SCN is liable to be dropped for being vague, without reasons and has been issued

in violation of the principle of natural justice.

xrvii) It is submitted that aithongh the 8CN invokes the provisions of Sections 111
fm) and/or 111{0) as regards the impugned goods bui it has been issued under
section 28AAA of the Customs Act 1962 which provision is not applicable to the
Noticee as the impugned scrips have been obtained by QA Infotech and not by the

Wotcee.

xwiil) It is submitted that it is a well-established principle that a show cause notice
oug}_}t to be issued under a specific provision of Jaw, as has also been held by the
Hon'ble Supreme Court in the case of Metal Forgings vs. Union of India, 2002 [145}
ELT {241} (3C]. Relevant portion of this judgment is extracted below for ready
reference:
“10... This is because of the fact that issuance of a show cause notice in a
particular formal is o mandatory requirement of law. The law requires the said
notiee to be tssued under a specific provision of law and not as a correspondence
or part of an order. The said notice must also indicate the amount demanded and
call upon the assessee fo show cause if he has any objection for such demand...
(Emphasis supplied]
THE NOTICEE HAS ALWAYS BEEN UNDER THE BONATIPE BELIEF THAT THE
IMPUGNED SCRIPS WERE VALIDLY ISSUJED BY THE DGFT

xix} Itis submitted that the Noticee had always been under the bona fide belief that
the impugned scrips had been validly issued by the DGFEFT o QA INFOTECH only
after duly verifving its application for grant of the scrips, Further, it is also submitfed
that the Noticee had no means to verify whether the services exporied in relation to
the issued impugned scrips had not been properly exported by QA INFOTECH by
adopting incorrect classification. Further, it was practically impossible for the
Moticee io verify the correciness of the declaranions provided by QA INFOTECH to
the DGFT in order to avail benefit under the SEIS Scheme.

=x) It is submitted that the Noticee was under a bona fide belief that all the aspects

related to the eligibility for benefit under the SEIS Scheme had been duly examined
by the DGFT, pursuant to which the impugned scrip was issued {o QA INFOTECH.
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The Noticee is & bona fide purchaser of the impugned scrips who had no notice of
the alleged fraud committed by the exporter. It is also o be noted that none of the
statements/documents relied upon in the 3CN indicate any role of the Noticee in

procurement of the impugned scrips which are alleged to be fraudulent.

x=xi) It is submitted that the Noticee had undertaken reasonable care and diligence
as is expected by & prudent person before procuring the impugned scrips. It is
further submitted that the impugned scrips were bought by the Noticee from INDIA
EXIM under the agreed terms of which, it was the responsibility of INDIiA EXIM to
ensure that the impugned scrips had been validly issued by the DGET to QA
INFOTECH ie. the exporter.

axii) Itis submitted that at the time of import of the impugned goods, the impugned
scrips were valid and had not been cancelled by the DGFT, Had the impugned scrips
not beern: valid, the impugned goods would not have been allowed clearance for home
consumption. It is submitied that the Noticee did not have any reason to believe

that the impugned scrips were not validly issued.

xxiil) Assuming without comceding that the Impugned scrips issued to QA
INFOTECH were obtained by them fraudulently, it is submitied that the impugned
goods imparted by the Noticee shall not be liable to confiscation due to the following

submissions:

a. Generally, there is a finality attached to every transaction - whether nnder a
contract or otherwise. But the general principle fraud vitiates everything' affecis the
finality attached to a transaction.

b. However, such a transaction is voidable at the option of the person on whom
fraud is committed. In other words, the person on whom fraud is committed, has

the option of treating the transaction as binding or to repudiafe the same.

c. It is pertinent to note that the DGFT had not exercised its right to treat the
impugned scrips wvoidable when the impugned goods were cleared for home
consumption. The impugned scrips were legally valid when the Noticee utilised it for
import of the impugned goods. It is submitted that subsequent cancellation of the
impugned scrips is inconsequential as at the time of import, the impugned scrips

were valid and in operation. In this regard, the Noticee relies on the following cases:

i. CC vs. Leader Valves Lid., 2007 {218} ELT 349 {(P&H), maintained by the
Hon'ble Supreme Court in 2008 (227) ELT AZ9 (8C);
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il Binani Cement Lid. vs. CC, Randla, 2010 {259} ELT 247 (Tri-Ahmd.};
CC, Amritsar vs. Vallabh Design Products, 2016 (341} ELT A222{SC);
iv. DCW Lid. vs. CC, Tuticorin, 2009 {241} ELT 421 {TH.-Chern.);

V. Ram Pamnani vs, CC, Mumbai, 2003 {162) ELT 536 {Tri-Mum.);

vi. Indlan Acrylics Ltd. vs. CC, Kandle, 2015 (325) ELT 753 (Tri-Ahmd,)
affirmed by Hon'ble High Court of Gujarat in 2016 {336} ELT 474 [Guj.)

vii. M/S. TVS Motor Company Lid. Versus Cc {Port-Export), Chennai, 2018 (1}
TMI 775 - CESTAT Chennai.

xxiv) Il is a well-established general legal principle that one cannot give what he
does not have. However, there are exceptions to this principle. This general principle
and the exception thereto are provided under Section 29 of the Sale of Goods Act,
1930 (hereinafter referred to as the "Sale of Goods Act"). Section 29 of the Sale of
Goods Act reads as under:
"29. Sale by person in possession under voidable confract. When the seller of
goods has oblained possession thereof under o confract voidable under section
19 or section 194 of the Indian Contract Act, 1872 (9 of 1872), but the contract
hias niot been rescinded at the tme of the sale, the buyer noguires a good title o
the goods, provided he buys them in good faith and without notice of the seller's
defect of title.”

The prﬁlciple contained in Section 29 of the Sale of Goods Act will apply to the
present case since the impugned scrips, which are in the form of licenses, are goods
and -subject to tax when the licences are bought and sold. It is submitted that the
principle entinciated in Section 29 of the Sale of Goods Act has been applied by the
Hon'ble Supreme Court in the case of Ningawwa vs. Byrappa Shiddappa
Hireknirabar, 1968 (2} S8CR 797. It was held in thal case that there is a clear
distinction between fraudulent misrepresentation as to the character of the
document and fraudulent misrepresentation as to the contents thereol, With
reference to the former, it has been held that the transaction is vold, while in the
case of the latter, it is merely voidable.

Similarly, in the present case, the Noticee had no means to verify the validity of the
impugned scrips and had purchased the same only under the bona fide helief that
the same were valid and subsisting. In view of the above submissions, it is submitied
that the Noticee, i.e. the importer of the impugned goods has attained a good title to
the impugned scrips and the same cannot be held io be invalid in the hands of the

MNotices, who is a bona fide purchaser of the licence.
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mxv} The present issue is squarely covered by the judgment of the Hon'ble High
Court of Bombay in Taparia QOverseas (P) Ltd. vs. Union of India, 2003 {161) ELT 47
(Bom}. After referring to various decisions and the book titled 'Keer on Law of Fraud
and Mistake', the Hon'hle High Court held as undes:
‘36, ... It is thus no doubt frue that as a general rule, if a transaction has been
oniginally founded on fraud, the original vice will continue to taint i, and not only
is the person who has commitied fraud is precluded from deriving any benefit
under it, but an innoceni person is so likewise, unless there has been some
consideration moving from himself. In the cases af hand, it is not in dispute that
all the pelitioners had obtained Feences for valuable consideration without any
notice of the fraud alleged to have been committed by the original licence holders
while obfaining licences. If that be so, the concept that froud vitiates everything
would not be applicable to the cases where the transaction of transfer of licence
is for value without notice arising out of mercantile fransactions, governed by
cotnmon It and not by provisions of anys statute.
(Emphasis supplied)
The case of Taparia Overseas Pvt. Ltd. (supra) has been maintained by the Hon'ble
Supreme Court in various cases and has also been followed by various Hon'ble High
Courts in cases decided from time to time. It is submitted that the facts of the cases
menfinned above are similar to the facts in the present case. Therefore, the ratic laid
down in the aferesaid judgments is squarely applicable to the facts of the present
case as well, It has been consistently held that cases covering similar facts must be
decided by the subordinate court/jurisdictional authority by following the ratio
already laid down by a court of higher jurnisdiction.

xxvi] The principle of judicial discipline has been elaborated by the Apex Ceurt in
the case of Union of India vs. Kamlaleshi Finance Corporation Lid., 1991 (55) ELT
433 (S.C.) wherein it was held that the decision of appellate authorities should be
followed by the subordinate suthoritics. Relevant extract from this judgment is as
under:
"6. ... The principles of judicial discipline requive that the orders of the higher
appeliate authorities should be jfollowed uwnreservedly by the subordinaie
authorifies. The mere fact that the order of the appellate authorify is not
"aoceptable” fo the department - in itself an ohjectionable phrase and is the
subject-matter of an appeal can firrnish no ground for not following i unless s
operation has been suspended by u competent Court. If this healthy rule is not
followed, the result will only be undue harassment to assessees and chaos in

adminisiration of tax laws."
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xxvii) Similarly, in the case of Commissioner of Income Tax, Bhopal vs. Ralson
Industries Ltd., (2007) 2 SCC 126, the Hon'ble Supreme Court has again held that
when an order is passed by a higher authority, the lower authority is bound by it
keeping in view the principles of judicial discipline. It is submitted that the principle
of judicial discipline ought to be followed in the present case and the SCN must be
dropped against the Noticee in view of the Hon'ble High Court of Bombay's judgment
in Taparia Overseas (supra), which has been maintained by the Hon'ble Supreme

Court in various judgments.

xxviii) The Government of India, of which the Customs Department is only a wing,
has framed the Foreign Trade Policy under which the duty credit scrips are igsued
against export performance under the SEIS Scheme. These duty credit scrips are
ireely transferable and the Government has introduced procedures which facilitate
trading in such scrips. The policy of the Government is to allow importers to
purchase these scrips from the market and use them to pay duty against imported
goods. In order to prevent fraud and ensure that this benefit is given only against
actual export performance, the method of verification and utilization by the Customs
Department before such scrips are used for import was introduced. Detailed
procedures have been laid down and have been publicized as is mentioned in the
following submissions. The said procedures have also contributed to easy
marketability of the scrips as the intending importers are assured of the authenticity
of the scril::s. As per Para 3.02 of the FTP 2015-2020, the duty credit scrips and
goods imported/domestically procured against the said scrips shall be freely
transferable. The sale and purchase of scrips granted under the SEIS scheme are
not subject to any conditions. This is very much evident from a bare perusatl of the
said provision. The relevant portion of Para 3.02 of

the FTP 2015-2020 is extracted below for ease of reference:

"3.02 Nature of Rewards

Duty Credit Scrips shall be granted as rewards under MEIS and SEIS. The Duty
Credit Scrips and goods imported/domestically procured against them shall be
freely transferable. The Duty Credit Scrips can be used for:

(i) Payment of Customs Duties for import of inputs or goods, including capital goods,

as per DOR notification, except items listed in Appendix 3A.

xxix) The Noticee places reliance on the Trade Notice No. 42/2015-2020 dated
11.01.2019 fhereinafter referred to as "TN 42"} and Trade Notice No. 03/2015-2020
dated 03.04.2019 (hereinafter referred to as "TN 3"). TN 42 read with TN 3 provides
for detailéd procedure for recording of transfer of MEIS and SEIS scrips as per which
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the information about the new owner of such scrip has to be recorded on the DGFT
website by the current owner (transferor), before the new owner {transferee) can
utilize the scrip. Unless recorded on the DGFT website, the new owner (transferee)
will not be able to utilize the scrip for duty payment. For preventing frauds, this
procedure of recording transfer of scrips by the DGFT and verification by the
Customs Department has been introduced by the Government.

xxx) It is submitted that the Noticee, being the transferee of the impugned scrips,
has duly complied with all the procedures in this regard. The ownership of the
impugned scrips was transferred in the name of the Noticee as was evident from the
webéite of the DGFT even at the time of clearance of the impugned goods for home
consumption. Further, the Noticee had paid the consideration for the purchase of

the impugned scrips. . "

xxxi) Undisputedly, in the present case, the Noticee purchased the impugned scrips
from the market after being satisfied that the impugned scrips were valid and had
been duly issued to QA INFOTECH. Further, the impugned scrips were utilized to
pay the customs duty at the time of clearance of the impugned goods for home
consumption. Tt is submitted that the impugned scrips had neither been cancelled
nor suspended at the time of clearance of the impugned goods. The confidence of
the Noticee in the validity of the impugned scrips were borne out by subsequent
clearance of the impugned goods by the Customs Department without any dispute
in respect of payment of customs duty through the impugned scrips.

xxxii) Itis submitted that the process of utilization of the impugned scrips is.a clear
representation by the Custom Department and is a promise. In light of these events,
the law requires that the Customs Department be estopped from changing their
position after the Noticee has acted on the basis of their previous position. The
Noticee went by the definite representation of verification and utilization of the
impugned scrips as also the actual act of clearance. Having already represented in
the abovementioned manner, the Customs Department now seeks to change its
position, but the Noticee has already suffered prejudice sufficient to constitute an

estoppel against the Customs Department.

DEPARTMENT CANNOT SIT IN JUDGMENT OVER THE DECISION OF DGFT TO
GRANT BENEFITS UNDER THE FTP

xxxiii) The Noticee submits that as long as the impugned scrips are valid and have
not been cancelled by DGFT which is the competent authority, the Customs
Department cannot challenge the validity of the same vide proceedings initiated
under the SCN. In the present case, by alleging that QA INFOTECH had obtained
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the impugned scrips fraudulently, the Department has effectively endeavoured to sit
In judgment on the grant of the impugned scrips by the DGET and utilization of the
samc by the Noticee. The Department is thus clearly exceeding its jurisdiction in the
present case. It has been held in a catena of cases that when the licensing authority
has ot cancelled the license, the license remains legally valid and in case the
Department finds any frand, the correct course of action is for the Department to
inform the licensing authority. The Noticee relies on the landmark case of Titan
Medical Systems Pvi, Ltd. vs. Collector of Customs, New Delhi, 2003 {151} ELT 254
(8C). In that case, the adjudicating anthority as well as the Hon'ble Tribunal had
held that {he appcllant had obtained advance licensc by misrepresentation. While
gselting aside the order of the Hon'ble Tribunal, the Hon'ble Supreme Court held as
under:
"13. As reguards the contention that the appellanis were not entitled to the benefit
of the exemplion notification as they had misrepresented fo the licensing
authority, it was fairly admitted that there was no requirement, for issuance of
a licence, that an applicant set oul the quaniity or value of the indigenous
components which would be used in the manufacture. Undoubtedly, while
applying for a licence, the appellants set out the components they would use and
thelr valne. However, the value was only an estimate. It is not the respondents’
crase that the components were not used. The only case is that the value which
- had been indicated in the application was very large whereas what was actually
spent was a paltry amount. To be noted that the licensing outhority having taken
ne steps fo cancel the lecence. The Heensing authority have not claimed that there
was any misrepresentation. Once an advance licence was issued and not
gquestioned by the licensing authority, the Cusfoms authorities cannot refuse
exemption on an allegation that there was misrepresentation. If there twas any
misrepreseniation, it was for the lcensing authority to take steps in that behalf.
14, We are, therefore, unable te uphold the impugned order or the order of the
Collector. Accordingly, the same are set aside. The show cattse notice shall stand
dismissed.
15. The civil appeals are, accordingly, allowed. There shall be ne order as to
costs, "

(Emphasis supplied)

xxmiv) Reliance is placed on the recent judgment of the larger Bench of the CESTAT
in the case of VRL Logistics Ltd. vs. Commissioner of Customs, Ahmedabad, 2032
{8) TMI V20 - CESTAT Ahmedalad {LB) wherein the issue stands decided in favour
of importers-assesgses inter alia on the ground that Customs Authorifies can take

action on the basis of the undertalring submitted by the importers only when the
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authority under the Civil Aviation Ministry holds that the conditions have been

violated.

Relevant portion of the judgment is extracted below for case of references:

"Whether the customs authorities have the jurisdiction to decide violation of the
exemption notification
91, A perusal of the exemption notification clearly shows that it merely requires
the conditions set out by the DGCA and the condilions impesed by the Civil
Avigtion. Ministry be complied with for the operations of the non-scheduled
aperators. I, therefore, follows that it should be the jurisdictional uuthorities
under the Civil Aviation Ministry which alone can monifor the compliance. As
stated above initlully by exemption notification dated 01.03.2007, entry no.
3468 and Condition No. 101 was introduced in the exemption notification dated
01.03.2002 whereby the effective rale of duty on import of aircraft for scheduled
air transport service was made 'mil', As no exemption was granied to non-
scheduled air transport service and private category aircraft, the Ministry of Cluil
Aviation made a sirong representation for granting exemption for non-scheduled
(passenger) service and non-scheduded {charier) services under conditions to be
specified and recommended by the Ciudl Aviation Ministry. It is for this reason,
as would be apparent from the statement made by the Hon'ble Finance Minister
in the Parliament, that the exemption notification dated 03.05.2007 was issued
granting ‘nil' rate of duty on import of aircraft for non-scheduled (passenger}
service as well as non-scheduled {charter) services subject to Condition No. 104.
Q2. The alleged misuse of the aircraft, as suggested by the customs quthority,
has repeatediy been clarified by DGCA and the Civil Avigtion Requiremenis
relating to non-scheduled [passenger] services. B is the DGCA which is
empowered fo issue the Civil Aviation Requirements under rule 1334 of the
Afrcraft Rules. The DGCA has not complained of any wvolation by the non-
scheduled (passenger) services operaior and in fact has been renewing the
permits from time fo time. It is only when the competent authority under the
Director General of Civil Aviation Ministry finds as a fact that the permit holders
have violated the conditions thet i would be open to the customs authorities, in
terms of the underiaking given by the permit holders, fo require payment of the
duty, which otherwise was exempted by the notification.
99, I, thergfore, follows that it is the furisdictional authorities under the Civil
Aviation Ministry that alone can monitor the complionce of the condifions
imposed and the Customs Authorities can fake action on the basis of the
underialing submitted by the fmpﬂﬂgr only when the authority under the Civil
Awuiation Ministry holds that the conditions have been violated.

(Ernphasis Supplied)
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¥xxv) Relying on VRL Logistics supra, the Hon'ble CESTAT, New Delhi has also
passed a judgment in the case of Relisnce Commercial Dealers Ltd. wva.
Commissioner of Customs, (Preventive), New Customs House, Delhi, 2022 (9) TMI
807-Cestat New Delhi on the same lines. The above ratio has been followed

. congistently in nuimerous cases:

i. Marmo Classic vs. Commissioner of Custems [2002 (143} ELT 153 {Tri.-

Mumbai)f, maintained by the Hon'ble Suprerne Court in 2003 {152} ELT A85
SCk

1. Kobian ECS India Pvi. Lid. vs. Commissioner of Customs, Murmbai, 2003
{I57) ELT 652 {Tri.-Mumbui);

Tata Iron & Steel Co. Ltd. vs. CC, Viselthapatnam, 2004 {177) ELT 1004 (Tri-
Bangj;

iv. Alphonse Joseph vs. Commissioner of Excise & Customs, Bangalore, 2006
(204} BELT 487 (Tri-Bang):

V. United FPhosphorous Lid. vs. CC {Prev.), Mumbai, 2009 (240) ELT 34 [TH.-
Membei);

vi. Blue Water Foods & Exports Fot. Ltd. vs. Comwrissioner of Customs
fCochin), 2010 {251) ELT 305 {Tri-Bang); and

vii. FNS Agro Foods Ltd. vs. CC (Preventive), Dethi, 2016 (337) ELT 31 (Del.).

xxxvi) Thus, if the Customs Department had any doubt regarding the impugned
scrips utilized by the Noticee, the correct course would have been to take up the
natier with the DGFT. Had the DGFT found any irregulariiy with the impugned
gcrips, the DGFT could bave isken appropriate action under the Foreign Trade
{Devclopment & Regulation] Act, 1992. However, in the present case, where the
DGFT has not initiated any action in respect of the impugned scrips, the same ought
1o be regarded as legally valid and the Customs Department cannot sit in judgment
over the Impugned scrips and propose to confiscate the impugned geods imported
on the strength of the impugned scrips. Therefore, the SCHN to the extent it holds the
impugned goods imported by the Noticee liable for confiscation, is liable to he

dropped.

THE IMPUGGNED GOODS IMFORTED BY TRE NOTICEE ARE NOT LIABLE FOR
CONFISCATION UNDER SECTIONS 111 (m) AND/OR 111{0) OF THE CUSTOMS
ACT
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xxxvil]) The Noticee humbly submits that the impugned goods are not liable for
coniiscation under Sections 111 {m) and/or 111{0) of the Customs Act due to the
Iollowing reasons as there are no allegations or reasons elaborated in the SCN as to
why the impugned goods impaorted by the Noticee are liable for confiscation. Further,
the SCN is silent as to how the Impugned goods imported by the Noticee, being a
bona fide purchaser of the impugned scrips, are liable for confiscation, therefore,
the SCN, on this ground alone, is liable to be dropped.

axxviil) The SCN has proposed to confiscate the impugned goods under Sections
111 (m) and/or 111{o) of the Customs Act. Section 111{v) of the Customs Act is
applied in cascs of violation of conditions which are to be complied with after the
goods are cleared. In simple words, when any post import condition stipulated in an
exemption notification is not observed, the goods mported claiming that exemption
notification become liable to confiscation under Section 111{o) of the Customs Act,
In the present case, there has been no violation of any condition of the Notification
24/2013. The SCN is also silent on this aspect as to which post-importation
condifions have been allegedly violated by the Noticee. The impugned goods have
been validly imported and all the conditions mentioned under the said notification
have been duly complied with, The impugned scrips were registered at the port of
registration and validly transferred fo the Noticee on payment of consideration
amount. Further, the impugned scrips were produced before the Cnstoms
Departrment &t the time of clearance of the impugned goods and the duflies liable to
be paid were debited from the balance of the impugned scrips. The same were
allowed to be ntilized by the Customs Department.

xaxix] It is submitted that Section 111 of the Cusioms Act provides for liability for
confiscation of "improperly imported goods”. It is submitted that only "mmported
goads" can be confiscated under Section 111 of the Customs Act. Section 2{25} of

the Customs Act defines the imported goods as under:

"(25} "tmported goods" means any goods brought info Indin from a place outside
India but does not include goods which have been cleared for home

consumpion. "

In the case of Bussa Overseas & Properties P. Ltd. vs. Assistant Commissioner of
Customs, Bombay, 2004 {163) ELT 304 (Bom.), the Hon'ble High Court of Bombay
has held that once the goods are cleared for home conswmption, they cease to be

imported goods as defined in Section 2(25) of the Customs Act and consequently are
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not liable to confiscation under Section 111 of the Customs Act, The Hon'ble High
Court held as under:

"7.... The learned counsel urged that once the goods are cleared for home
consumption, then the goods covered by the consignments rease to be imported
goods in accordance with the definition of expression 'imported goods' under
Section 2 of the Act and consequently such goods are not linble for confiscation.
There is considerable merif in the submission of the learned counsel. The goods
lose its character of imported goods on being granted dearance for home
consumption and thereafler the power to confiscate can be exercised only in
cases where the order of clearance is revised and cancelled. "

(Emphasis supplied)

xl) The above cited decision was maintained by the Hon'ble Supreme Court in the
case of Asst, Collector vs. Bussa Overseas and Properties Pvi. Ltd., 2004 {163]) ELT
Al60. In view of the above, the Notices submits that the impugned soods are not
liable for confiscation under the provisions of Section 111(o) of the Customs Act as
the same have already been cleared for home consumption and do nat come within

the ambit of the term "imporied goods".

xli)] Reliance is also placed on the case of Porcelain Crafis and Components Exim
Ltd. vs. CC, Calcutta, 200} {198} ELT 471, wherein it was observed that confiscation
of the goods can be ordered anly when there is g positive evidenice to prove mala fide
on the part of the importer and therefore, it was held that the order of confiscation

and redemption fine in lien thereof cannot sustain,

xlit) Since in the present case, the impugned scrip was valid on the date of clearance
of the impugned goods and had not been cancelled or suspended by the DGFT, the
impugned goods cannot be said to be "improperiy immported” by the Noticee in terms
of Sections 111 (m) and 111{0) of the Customs Act, In view of the above submissions,
the Noticee submits that the proposals for confiscation of the impugned goods under
Sections 111 {m) and 111{n) of the Customs Act are not sustainable and ought to be
dropped forthwith.

x11i) In view of the above settled position of law it is prayed that

i. drop the proceedings initiated against the Noticee vide Show Cause Notice dated
Sth May 2023 (received on 27th September 2023) DIN: 2023057IMO0O0003835F1
Re: QA Infotech Pvt. Ltd. and discliarge # forthwith; N
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il. drop the proposal for confiscation of goods impoarted vide impugned BoEs under
Sectionis 111 (m) and 111{0) of the Customs Act, 1962;

25.4. Further, from the available records, [ find that Noticee No 4 ie. M/s Kundan
Care Products Ltd. Haridwar, Utirakhand-249403 and Noticee Ne 35, Le. M/s
Sovereign Metals Lid, GIDC Phase-Ill, Naroda Ahmedabad-382330 did not file any
reply to SCIN F. No. GEN/ADJ/COMM /494 /2021-Adjn dated 08.05.2023.

26, RECORD OF PERSONAL HEARING:

26.1. I observe that ‘Audi alteram partem’, is an important principle ol natural
justice thai dictates fo hear the other side before passing any order. Therefore, ampie
opportunities of personal hearing in the matter was granted to ali the noticecs for
all three 8CNs i.e. SCN No. GEN fADJ/COMM /404 /2021 -Adjn dated 08.05.2023,
SCN No. 553/2021-22 Gr.IT(AB)/JNCH dated 15.12.2021 and SCN F. No.
GEN/ADJ/COMM /494 /2021-Adjn dated 01.02.2023. Deiails of the PH are as

under:

26.2 On 27.09.2024, gsuthorizsed representative of M/s Noble Naturai
Resources India Pvt Lid appeared hefore me. They have reiterated the written
submission dated 27.10.2023. Further, they have added in their submission the
following points:

(i) That they are the only hona, fide purchaser of scrips. The Scrips were valid

at the time of filing BE and goods were clearcd. There were no other means

by which they could have verified that the classification of goods by M/s QA
“Infotech was correct or not.
(ii} That the authority can confiscate only imported goods but when they

have filed BE for home consumption and goods were already cleared Hence,

goods can't be confiscatéd.

(iif} Scrips are issued by the DGFT gz DGFT ia the issuing authority, but how

cait be actions taken by the Customs. How can they be involve in this?

{iv) Confiscation of gocds can be done under Section 124 of Customs Act,

However, the particular 3CN was issued under Section 258(AAA).

26.3 On 13.11.2024 Noticee Shri Dhruvan Mehta and Shri Samarth Bajaj, the
authorised representative of M/s Adani Wilmar Limited, altended personal hearing
wherein they have reiterated their written subsmission dated 05.03.2022. Further,
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they have submitted that the transaction was a bonafide transaction with M/s QA
Infotech, they are the purchaser of scrips through third party broker. They have
macde the necessary payments against the invoices. They have provided copy of
payment related to third party, therefore, they are not related to M/s QA Infotech.
The zllegation made against them does not hold good and liable to be dropped. They
have requested to allow them to submit additional reply within a week. Vide
addifional submission dated 10.11.2024, Noticee submitted several Orders issted

by various Custorns Commissionerate in their favour.
26.4 Following Nolicees atlended personal Hearing on 17.12.2024:

' a) W /s Kreedal Exim, through its authorized representative Mrs Scumiva Al
{Advocate), sppeared in the personal hearing In personal hearing they have
retterated the written submission dated 17.12.2024.

b) M/s QA Intotech through its authorized representative Shri Rajesh Kumar
Yadav, Advocate, appeared in the personal hearing. In personal hearing, they have
stated that they have exporied Technical Testing and Analysis Services' and claimed
the export benefit under SEIS scheme. The Department has denied the export
benefit claimed by them stating that the services exported were not covered under
CTH 8676 of the Appendix 3 D cf the related DGET Public Notice No. 3/2015-20
dated 01.04.2015 as it relates to services of different naturs i.e relation to product,
that is in relation to material etc.. It was pleaded by him the services exporited by
themn coverad 1inder the notified SEIS scheme under CPC 8676 hecause only four-
digit level matching is required, if 4-digit matching is matched, then this is covered
as other Technical and Analysis Services, it should be covered there and that CPC
8676 has nowhere resiricted its scope, 80 as to exclude the Technical testing and
Analysis services relating to IT Sector. So therefore, they are fully covered. He urther
pleaded that there may be some mistakes in mentioning the description of subject
service in other documents. There may be scme variation in the description but
matter of fact remains that what they had exported was Technical Analysis Services
and as such the same is covered within the scope of CPC 8676 and therefore eligible
for SEIS Scheme benefit. Further, they have requested to give them 2-3 days' time

o subinit their written submission.
27. DISCUSSTION AND FINDINGS

27.1  After having carefully gone through all three Show Cause Notices ie.
GEN/ADJ/COMM/494/2021-Adjn dated £3.05.2023, SCN No. 553/2021-22
Gr.II{AB)/JNCH dated 15.12.2021 and SCN GEN/ADJ/COMM/494/2021-Adjn
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dated 01.02.2023 , relied upon documents, submissions made by the Noticees and
the records available before me, I now proceed to decide the case. The main issues
mvolved in the case which are required fo be decided in the present adjudication are

as below whether:

i) The duty payable amount aggregating to Rs. 3,03,100,32/- [Rupees Three
Crore Three Lakh Ten Thousand Thirty Two Only), relatable to uiilisation
of cancelled instruments (SEIS Scrips), utilised by person/s other than the
person to whom the instruments {SEIS Scrips| were iasued, as detailed in
three SCNs, is liable to be demanded and recoversd from them wunder
Section 28AAA of the Customs Act, 1962 along with interest inn terms of
Section 284AA of the Customs Act, 1962,

(iij The goods totally valned at Rs. 58,31,93,513/- [Rupees Fifiy Eight Crore
Thirty One Lakb Ninely Three Thousand Five Hundred and Thirteen Onlyl,
as mentioned in three SCN's and imported by different Importers wrongly
availing duty exemption under Notification No. 25/2015-Customs dated
08/04/2015 as amended, is liable for confiscation under Section 111{n)
and 1 ll{c:}_ of the Customs Act, 1962,

i} M/s QA Infotech is liable to be penalized under the provisions of Section
112(a), 114AA and 114AB of the Customs Act, 1962,

iv] Shree Mukesh Sharma, CEO M/s QA Infotech Pvi Iid is liable to be
penalised under Section 112(a) and 114AA of the Customs Act, 1962,

(v} The amount already paid by them amounting to Rs. 3,03,11,734/ - (Rupecs
Three Crore Three Lakb Eleven Thousand Seven Hundred and Thisty-
Four Only] is liable to be adjusted and appropnated against the amount

drie to be recovered from them;

27.2 After having framed the main issues to be decided, now I proceed to deal
with each of the issues herein below. The foremost issue before me to decide 1 this
case is as te whether M/s QA Infotech had oblained the SEIS Scrips frandulently

through mis-declaration of their exported services in ANF-3B Form.
27.3 I find that on the basis of specific information, it was known that M/s QA

Infotech Pvi Lid had obtained SEIS Scrips though they were not providing any of the
services notified under Appendix 3D of Forelgn Trade Policy (FTP), 2015-20. I{ is
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pertinent to mention here that SEIS is granted for the services notified under
Appendix 3D of Foreign Trade Policy 2015-20. It came to the Notice that M/s QA
Infotech were providing services classifiable under Division 84 of UN Ceniral Product
Classification Code which are not included in Appendix 3D. Hence, for the services
provided by M/s QA Infotech Private Limited, no reward under SEIS scheme is
admissible.

27.4 I find that M/s QA Infotech have mentioned the description of services in
the application submitted to DGFT for SEIS scheme as “Other Business Services
{Technical Testing and Analysis Services)” however on export invoices they mentioned
thelr Service Accounting Code as “9983137- Information Technology consulting and

support service™.

27.5 ! find that Shri Hoemmanshu Scith, Assistant Vice President, M/s QA
Infotech in his statement recorded under Seclion 108 of the Customs Act, 1962 stated
that that all the services exporied by their company M/s. QA viz. soltware festing

scrvices aire classifiable nnder CPC Division &4,

27.6 I find that Shri Rajesh Sharma, authorised signatory and Director of M/ =
A Infotech in his statement recorded o 30.05.2019 under section 108 of the
Cusloms Act, 1962 interalia adimitted that as per the Trade Notice No. 04 /2018 dated
25.04.2018 M/s. QA, Noida is not eligible for availing SEIS benefits for all software
services exported by them which fall under Division 84 of CPC Code list i.e. “Computer
and related service” as these services are not notified in Annexure to Appendix 3D for
SEIS. Shri Rajesh Sharma accepfed and admitted that M/s. QA Infotech Pvt. Lid,,

Noida has wrongly mentioned the description of services as “1 De -Other business

services (Technical Testing and Aualysis Servige] 8676” in application filed before
DGET to fraudulently avail duty scrips under SEIS Scheme and wrongly obtained 42
duty scrips amounting to Rs. 3,03,11,734.21/- from DGFET under SEIS.

27.7 Further, in bhis staterncnt dated 27.11.2019 recorded under section 108 of the
Customs Act, 1962 Shri Mukesh Sharma, Chief Excentive Officer of M/ s QA Infotech
stated that they have wrongly mentioned the description of services as “Other

business services (Technical Testing and Analysis Service} 8676" in application filed

before DGFT to avail duty scrips under SEIS Scheme and wrongly obtained 42 duty
scrips amounting to Rs. 3,03,11,734.21 /- from DGFT under SEIS. He also stated that
they have voluntarily deposited Rs 3,03,11,734/- for undue benefit and Rs.
24,74 ,365/ - for interest part

27.8 » In the statement recorded under Section 108 of the Customs Act, 1962 Shri
Kishan Mohan Sharma, Director of M/s. QA, Noida agreed with the contents of the
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panchanama dated 30.05.2019, the statement dated 30.05.2019 of Shri Rajesh
Sharma and statement dated 27.11.2019 of Shri Mukesh Sharma under which they
both accepted that M/s. QA Infotech Pvt. Ltd., Noida has wrongly mentioned the
description of services as “Other business services (Technical Testing and Analysis
Service) 8676”7 in application filed before DGFT to avail duty scrips under SEIS
Scheme and wrongly obtained 42 duty scrips amounting to Rs, 3,03,11,734.21/- from
DGFT under SEIS.

27.9 1 find that CPC Code 84 covers computer and related services. Further its
sibheadings cover software implementation services, all services Involving
consultancy services on deyelopment and implementation of software, system and
software consulting ser*u'icf:sl, systern analysis service, testing sérvices efc. Details of
the same has been elaboraied In para 7. From perusal of above classification, it is
crystal clear that the Services (Software /Information Technology Services related o
Computer Programming and Consulting) provided by M/s QA Iniotech is covered
under CPC Code 841 to 849,

27.10 Ifind that M/s QA Infotech had classified their services under “Other Business
Services (Technical Testing and Analysis Service 8676" in iheir application before
DGET, New Deihi. The “Technical Testing and Analysis Services” under CPC is defined
as below:

8676 YPechnical Testing and Analysis Services

86761 Composition and purily testing and analysis services

Testing and analysis services of the chemical and biclogical properties of
materials such as air, water, waste fmunicpal and industrial), Jfuels, metal,
soil, minerals, food end chemicals. Included are testing and analysis services
in related scientific fields such as microbiology, biochemistry, bacleriology, ele.

Excluded are medical and denial festing services.
86762 Testing and analysis services of physical properties

Testing and analysis sertices of physical properties such oas strengih,
ductiiity, electrical conductivity and roadioactivity of materials such as
metal, plastics, textiles, woods, glass, concrete and other materials. Included
are tests for tension, hardness, impaoct resistance, fatigue resistance, and high-

temperatire effects.

86763 Testing and analysis services of integrated mechanical and electrical

systems
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Testing and anaiysisl services of the mechanical and elecirical characteristics
of complete machinery, motors, aufomobiles, tools, applicnces,
commurication eguipment and other eguipment incorporating
mechanical and electrical components, The results of the testing and
analysis generally f-:!ﬂ‘i,'e the form of an assessment of the performance and
behaviourdl characteristics of the object tested. Tests may be performed using
models or mock-ups ﬂ:f ships, aircraft, dams, ete.

86764 Technical inspieciian SErvices

Testing ard analysis?l services of a fechnical or scientific nature which do not
alter or affect the mbje;cf being tested. Included are radiographic, magnetic, and
uitrasonic testing of nflachin.e parts and strucfures conducted i order to identify
defects. These tests are often conducted on site. Excluded dare inspection
services of a non-technical or scientific nature, such as visual inspection of

ntildings, machines, %fc:,
86769 Other Technicuil Testing and Analysis Services
All other Techmical Te:i;ﬂr@ and Analysis Services not elsewhere classified.

From, peméal of the above classification, it is clear that services to be clazsified
in 8676 of CPC are related [to festing of physical, chemical, biological properties of
various materials and beha*r‘iﬂural characteristics of equipment and instruments. It

doesn't cover applicaiion of software and {ixing software bugs in software application.

27.11 T find that in the Fofm MGT-7 {Annual Retwrn) filed by M/s QA Infotech for
2015-16, 2016-17 & 2017-18 is U2’ Publishing of computer operating systems,
system software, application software, games and U6" Computer programming,
consultancy and related acﬂé‘r.?itiea respectively. Further, in the formm MGT-09 (Extract
of Annual Return-for Gnancial year ending on 31.03.17, the principal business
activity of the company is Ccimputer soffware development/testing service under NIC
Code No. B9831413. NPSC C?.odc list of services covered under 995314 1s reproduced

below:
Division 998314: INFORMATION TECHNOLOGY [T} DESIGN AND
DEVELOPMENT SERVICES.
Group  Sub-class | Product Description
| Code
9083141 IT design and development services for

applications.
Q0831411 Design and development services of a
web page including content development
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99331412 Design and development services of a
database

99831413 Design and development services of
software applications including
customized and packaged software

Q9831414 Geogrophical  information systems
services

Q9831415 Animation services including ondline
games development services

99831416 Research and  analytics  services
eluding data mining services and data
management services.

QO831417 Computer system development services
other than programniing services
including embedded systems
development services

Q0831418 Engineering services including plant
engineering, product design, product
development seruvices

985831419 Other IT design and development

services for applications n.e.c

Further on analysis of NFSC Code No. 99831413, I find that the description of services
covered inder NPCS Code 99831413 are squarely covered under 841 to 849 of CPC

(as llustrated in para 7).

27.12 On scrutiny of documents, 1 find that Certificate issucd by Software
Technology Parls of India to M/s. QA, Noida bhave mention under head Item of
manufacture as “Computer Soitware/IT Enabled Services” and do not have mention
of Bervices ‘Other business gervices (Technical Testing and Analysis Service).’
Further Service mentioned in Bank Realisation Certificate for Export is ‘Software
services’ and not the ‘Technical Testing and Analysis Service’, 8T-3 data (Service Tax

Returns), shows export of only ‘Information Technalogy Software Services),

The definition of Information Technology Software Services as defined in Section 65
(105) of Finance Act, 1994, is as under:

“any service provided or to be provided to any person, by any other person

in relation to information fechnology sofftvare, including,
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(i) development of information technology software,

fif} sty aﬁalysis, design and programming of information technology

saftiare,

{iti) adapiation, upgradation, enhancement, implementation and other similar

services related to information technology software,

fivf providing advice, consulfancy and assistance on maiters related fo
information technology software, including conducting feasibility studies on
implemenlation of a system, specification. for a database design, quidance
und assistance during the start-up phase of a new sysiem, specifications to

secure a database, aduvice on proprictary information fechrnology software,

- (v} providing the rght to use information technology softuware for comumercial
exploitation hcluding right fo reproduce, distribute and sell information
technology software and right to use softiware components for the creation of
and inclusion in other information technology sofftvare products,

fii)  providing the right to use information technology soffisare supplied

electronically.”

The only export service “Information Technology Software Services™ declared in S87T-
3 returns by M/s QA Infotech corresponds to CPC heading 841 to 849,

27.13 1 find that the descripiion of services in export invoices ie. “G98313-
Informration Technology Consulting and support services” also corresponds o the
CPC Code 841 to 849 which is related to computer and related services extendable
upto consultancy services, testing, system analysis services, system maintenance

service efc (as illusirated in para 7).

27.14 [ find the Noticee M/s QA Infotech has contended ihat Shri Hemmanshu and
Shri Rajesh Sharma in their statement has siajed that they were providing software
testing which involves technical consultancy services, tesgt planning, managemont
etc. The Noticee here failed to appreciate the fact these services are well covered
under CPC 841 to 849 which includes all services involving consultaricies services
ont development and Implementationn of software, system analysis services,
conducting tests on programming services etc. which were also admitted by Sh

Heémmanshn and Rajesh Sharma in their staternent.
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27.5 Noticee further coniended that allegation were made on them without
conducting any verification to ascertain the actual nature of services provided by
Noticee. I find that the noticee has himseif raised the export invoice while mentioning
the services provided by them as Information technology consulting and support
services which is well covered under CPC 841 to 849. While making application
before DGFT they wilfully change the description as “Technical Testing and Analysis
Service” for wrongly claiming of SEIS Scrips. Further verification of various
documents in form of MGT-7, MGT-9, certificate issued by software technology
parks, agreement with foreign client, 8T-3, it was crystal clear that the goods
qualified from classification under Division 84 of CPC. During statement various key
persons of M/s QA Infotech accepted that their services arc to be classifiabie under
CPC 841 to 849 and the same is corroberated by a number of proofs mentioned in
aboye paras. Henee, I find that verification has been done diligently by investigating

agency and the contention of Noticee is improper and based on assumptions only.

2'7.16 Noticee has placed reliance on varions judgments to contend that no demand
can be raised on assumption and presumption and statements. Here Noticee has
failed to appreciaie the fact that various key persons of M/ s QA Infotech has already
accepted their mistakes univocally, The vatious evidences gathered by DRI like ST-
3, MGT-7, MGT-Y, Export Invaice, BRC etc. proves the fact beyond doubt that the
goods are classifiable under CPC 841 to 849 and are not eligible for SEIS. Hence,
the contention of the Noticee is not sustainable here. Accordingly, the judgments

provided in support of their contention can'’t be relied upon.

27.17 Noticee further contended that inferpretation made by department to exclade
the testing and analysis services of Information technology from its scope is not
justifiable. Here Noticee failed to appreciate the fact that there is specific heading in
CPC 84 for software testing and analysis/consultancy services. The heading 8676
is totally dilfferent and it is relaied to testing and analysis of chemical, biclogical,
mechanical properties, electrical conductivity, radioactive properties of matter, but
not on application software. Further, 86769 covers those testing which are not
specified elsewhere, but the services which Noticee is providing is well covered in
CPC 841 to 849. Further, Noticee has relied on Apex Court judgment in case of
Chairmnan, Indore Vikas vs M/s Pure Industrial Cock & Chem and Engee Indusirial
Services (P) vs Union of India. The fact of the cases are poles apart. Further these
rulings are related to interpretation of law. Howcever, in this case there is no
interpretational issue, The services provided by Noticee is well covered under CPC

841 to 849 as discussed in above paras.
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27.18Further it is pertinent to mention here that in plethora of judgment
pronounced by different courts it is well established law that statement recorded
under Section 108 of the Customs Act, 1962 has evidential value.

Unilon of India ys, Padam Narain Aggarwal and Ors. 2008 {231) E.L.T. 397
(=s.C.)

This . section does not contemplate magisterial intervention. The power is
exercised by a Gazetted Officer of the Department. It obliges the person summoned
to state truth upon any subject respecting which he is examined. He is not absolved
from speaking truth or the gronnd thai such statement is admissible in
evidence and could be used against him. The provision thus enables the officer {o
elicilt fruth from the person examined. The underlying object of Section 108 is 1o
ensure that the oificer guestioning the person gets all the truiith concerning the

incident

N. J Sukhawani vs. Union of Indic 1996 (83) E.L. T, 258 (8.C.)

It must be remembered that the statement made before the Customs officials is not
a statement recorded under Section 161 of the Criminal Procedure Code, 1973,
Therefore it is a material piece of evidence collected by Customs officials under
Section 108 of the Customs Act. That material incriminates the petitioner
incuipating him in the contravention ol the provisions of the Customs Act. The
material can certainly be used to connect the petitioner in the contravention
inasmuch as Mr. Dudani’s statement clearly inculpates not only himself but also
the petitioner. It can, therefore, be lsed as substantive cvidenee connecting the
pelitioner with the contravention by exporting foreign currency out of India.
Therelore we do not think that there is any illegality in the order of confiscation of
foreign currency and imposition of penaity. There is no ground warranting reduction

of fine.

Ramesh Chandra v, State of West Bengal 1999 {110 E.L,T. 324 {5.C.)

This case reaffirmed that statements recorded under Section 108 are admissibie in
eﬁd;ance, reinforcing the legal principle established in earlier cases Bhana Khalpa
Bhai Patel V8 Assistant Caollector OFf Customs, Bulsar, Gujarat - Supreme Court.
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Naresh Kumar Sukhwani Vs Union of India1996(83} ELT 285(8C)

The Apex Court in the case of Naresh Kumar Sukhwani vs Unicn of India
1996(323) ELT 285(8C) has held that statement made under Section 108 of the
Customs Act, 1962 is a material piece of evidence collected by the Customs Officials.
That material incriminates the Petitioner incuipaling him in the contravention of
provisions of the Customs Act. Therefore, the statements under Section 108 of the
Customs Act, 1962 can be used as substantive evidence in connecting the applicant

with the act of contraventio.

Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh 1990 [47)]

ELT 695 (Tri)
It was held that strict principles of evidence do not apply to a quasi-judicial

proceedings and evidence on record in the shape of varions statements is cnough to

punish the guilty

Assistant Collector of Customs Madras-I vs. Govindasamy Ragupathy-1998{98)
E.L.T, S0(Mad.)

Hon'ble High Court decision in the case of Assistant Coliector of Customs
Madras-I vs. Govindasamy Ragupathy-1998(93) E.L.T. 50{Mad.) wherein it was held
by the Hon'ble Court confessional statement under Section 108 even though later

retracted is a wvoluntary statement-and was not influenced by threat, duress or

imducernent ete. is a frie one

Govind Lal vs. Commissioner of Customs Jailpur (2000117} E.L.T. 515(TH)

In the case of Govind Lal vs. Commissioner of Customs Jaipur {2000({117}
E.L.T. 515(Tri)}- wherein Hon’ble Tribunal held that— ‘Smuggling evidence-
statement- when staternent made under Section 108 of the Customs Act, 1962 never
retracted before filing the replies to the Show Cause Notice- rctraction of the

statement at later stage not to affect their evidence value’.

Surjeet Singh Chabra os, TTOI 1997 (84) ELT (646) 5C.
In the case of Surjeet Singh Chabra vs. GOI 1997 (84] ELT (646) SC. Hon'ble
Supreme Court held that statement made before Customs Officer though retracted

within six days, is an admission and binding since Customs Officers ave not Police
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Officers. As such, the statement tendered before Customs is valid evidence under
law.

27.19 It is much relevant here to discuss the fact that DGET vide OIO dated
21.10.2019 has observed that Noticee has availed the SEIS authorization by mis-
stating/mis-classifying the services and imposed penalty of Rs 1,50,000/- under
section 11(3) of Foreign Trade (Development & Regulations) Act, 1992, The name of
the Noticee fitm and its director were placed on the denied entry list and further
stated that no licenses fauthorisations or any other bencfit would be made available
to them from any office of DGFT.

27.20From above discussion, it is clear and evident that the services exported by
Noticee is rightily classifiable under CPC 84 and the same is not covered under
Appendix 3D, hence these exported services don't gualify for reward under SEIS

Becheme.

Invocation of Section ZBAAA of the Customs Act, 1962 and interest thereon:

27.21 Now, I move forward to defermine whether Seciion 28AAA of the Customs
Act, 1962 is invocable for recovery of the benefits fraudulenily taken by Noticee.
Section 23AAA stipulates that: '

(1) Where an instrument issued to a person has been obtained by him by means of-
fa) collusion; or

{b) wilful misstatement; or

(c] suppression of facts,

for the purposes of this Act or the Foreign Trade (Developrnent and Regulation) Act,
1992 (22 of 1992}, or 2Jany other law, or any scheme of the Central Government, for
the time being In force, by such person| or his agent or employee and such
instrument is utilised under the provisions of this Act or the rules 2 [or regulations|
made or notifications issued thereunder, by a person other than the person to whom
the instrument was issued, the duty relatable to such uiilisation of instrument shall
be deemed never to have been exempted or debited and such duty shall be recovered

from the person to whom the said instrument was issued:

Provided that the action relating to recovery of duty under this section against the
person to whom the insfrument was issiued shall be without prejudice to an action

against the importer under section 23.

27.22 In the instant case, M/s QA Infotech Pvt Ltd has declared the exported
services as “IT software Consuliing and support services” (SAC-9958313) in Export
Invoices. The services to be provided by Noticee to their foreign clients mentioned in

the sample Service Agreements are software testing & Services and the description

N 3. 112 of 120




F. NQ. GEN/ADICOMM/494/2021-Ofo Pr Comimr-Cus-Mundra

mentioned in the invoices Is “LAZR Project QA-Functional Testing”. In FIRD issued
by the Bank for the remitiance received by M/s. QA Infotech for the exported services,
the purpaose of remitiance was mentioned as “Software Services”. Jn Form MGT-9
{Extract of Annual Return) filed by M/s. QA Infotech with Ministry of Corporate
Affairs, name & description of main products and services were mentioned as (1)
Computer Software development/testing services {NIC Code-99831413). However,
while filing the application before DGEFT [or issuance of SEIS, Noticee changed the
descriplion to ““Other business services (Technical Testing & Analysis Services
(8676)". From these facts, it is evident that M/s QA Infotech Pyt Ltd was In full
kmowledge that they were providing IT Software Services, however they had wilfully
mis-stated and mis-classified their services under Other Business Services {Technical
Testing and Analysis services) (8676) to frandulently avail SEIS scrips instead of
correct services viz. [T Scoftwarc Services classifiable under Division 84 of UN CPC
which are not eligible for availing SEIS benefits, Thus, M/s. QA Infutech had
fraudulently obtained SEIS Scrips by way of adopling above stated modus operandi
and suppressed the facts while applying for obiaining the SEIS Scrips in order to avail
wrangful benesfiis under SEIS scheme. This shows their malafide intention to
misclassify the services provided by them to avail the SEIS benefit annd which resulted
m viplation of the provisions of the Customs Act, 1962 in the payment of customs
duties w.r.t. impart of goods by utilizing the SEIS scrips cbtained through frandulent
I'ELEEI’IIS. Hence, I find that as per Section 284A4A of the Cusioms Act, 1962, the duty
related to the utilisation of instrument along with inferest under Section 28AA of the
Customs Act, 1962 is to be recovered from Noticee M/s QA Infotech Pyt Litd.

Configscation of Goods nnder Bection 111 (o} and 111 (1) of the Customs Act,

1962
27.23 Section 111 of the Customs Act, 1962 stipulates that:

The lollowing goods brought from a place outside India shali be liable to confiscation:

(o) any goods exempted, subject to any condition, from duty or any prohibition
in respect of the import thereof under this Act or any other Iaw for the time being In
force, in respect of which the condition is not observed unless the non-observance

of the condition was sanclioned by the proper officer;

m) any goods which do not correspond in respect of value or in any other
particular] with the entry made under this Act or in the case of baggage with the
declaration made under section 77 3[in respect thereof, or in the case of goods under

trans-shipment, with the declaration for trans-shipment referred to in the provise

to sub-section (1) of section 54|;
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In the show cause notice it has been alleged that various importers have used the
SEIS Scrips which were fraudulently obtained by M/s QA Infotech and DGFT has
already cancelled those Scrips, hence such imports can be termed as imports made
without observing the conditions prescribed under Notification No. 2572015 dated
08.04.2015 and the imported goods are liable for confiscation under Section 111{o)
and 111 {m) of the Customs Act, 1962.

27.24 However, in the Show Cause Notices there is no allegation on the users of
SELS License. There is nothing meniion In the Notice that there was any role or
commivance of Importers in the alleged offence done by M/s QA Infotech, All of them
have submitted they have purchased the Scrips from open market with proper
payvment and the scrips were valid at the time of utilization. In this regard, I rely on
the judgment of Hon’ble Bombay High Court in the case of M/s Taparia Overseas
(P) Lid vs UOI: 2003 {161) ELT47 wherein petitioner has acquired licenses from

original license holder for valuable consideration by paying heavy premium without
notice of any fraud alleged to have been played by original license holder. The
licenses were suspended after the petitioner has filed Bill of Entry for home
consumption and the goods wers lying in docks pending customs clearances.

Fon’ble High Court has observed that:

* In the case at hand, 1t is not in dispute that the petitioners had obtained licenseas for
valuable consideration without any notice of the fraud alleged fo have been committed
by the original Ecense holder while obiaining Heenses. If that be so, the concept that
fraud vitiates everything would not be applicable to the cases where the transaction
of transfer of license is for value without notice arising out of mercantile transactions,

governed by common law and not by provisions of any statule.

In this behalf we are remined of the observation of Kings Bench in case of Master v
Miller made by justice Butler J. while dealing with the case arising out of condrect.

“He who is guilty of fraud shall never be permitted to avail himself of it, and if a
contract founded in fraud be questioned belween the parties fo that conlract. I agree
that as ugainst the person who has committed the fraud, and who endeavours to avail
hirmself of it, the contract shall be considered as null and void. But there is no case in
which a fraud infended by one man shall overturn a fair and bonafide coniract
between fivo others. Even as between the parties themselves we must not forget
Ffigurative language of Lord Chief Justice Wilmot, who said that “statute las is like a
tyrant, where he comes he makes all void, but o common law is ke a nursing father

and makes void only that part where the fault is and preserves the rest.”

On the obove canvas having examined the well settled, established and well
recognised concept of law that the effect of fraud is not to render the transaction void
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ab inttio but renders it voidable at the instance of the party defrauded and fransaction
continues valid until the party defrauded has decided to avoid it....

In the instant cases when the goods were imported into India, and even when the
Bills of Entry ware filed, neither were the lcences suspended nor the same cancelled.
In all these cases, Bills of Ewmtry were filed by the petitioners well beﬁ:;re the
suspension and/or cancellation of the licences in guestion, thus the imports were
made under valid licences, the goods could not be subjected to levy of customs duly

in the peculiar facts and circumstances of the cases in hand.

In the circumstances, we hold that in all cases at hand, the goods were imported,
ynder valid licences. The goods imported were neither prohibited nor restricted by or
under the Customs Acl, s such, it was not open for the Customs Authorifies to
withhold clearance thereof. In the resuli, all the pelifions are allowed. Action of
respondent, the Revenue inall these petitions withhwiding clearance of goods imported
by petitioners is declared as bad and illegal. Consequently, ail import are held to be
legal and proper.”

The above judgment was maintained by Apex Court in Union of India vs Blue Blends
& Texture Mfg Co Ltd (2008). There are several other judgments which has been
quoted by Noticees in their written submission, pronournced on the same issue. In
case of M/s Commissioner of Customs vs Valiabh Design Products 2007 {219}
ELT 73 {P&H) pronounced by Punjab & Harvana High Courl later maintained by
Hom'ble Supreme Court in 2016 (341} ELT A222 (3C), wherein it was held that:

“Since the transferee of DEPB Secrips was not a party to fraud and has oblained it on
payment of full price from open market on bona fide belief of it being genuine, dermand
of duty, interest and penalfy and confiscation of Imported goods is not sustainable.

In case of M/s Leader Valves Lid, V/s Commissioner of Cusioms reporfed in
2006 (193} F.L.T. 459

(Tri. Del.), in Paragraph 3 held as under:

"3. Regarding the purchase of FPS scrips by the Noticees and their Habitity under
Section 112 of the Customs Act, Id. Commissioner has observed as under:

"However, I find nothing on record to infer that M/s. Leader Valves Ltd., S-3&4,
Industrial Area, Jalandhar had purchased the freely transferable FPS scrip otherwise
than in a bona fide manner and ulilized the same towards debit/ exemption of duty
and there is nothing to suggest of his having colluded with the exporter who obtained
the FES scrips by fraudulent manner. Therefore, I do not hold them lable fo penal
action under Section 112 of the Customs Act, 1962
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27.25In view of above discussions, [ find that the imported goods on which duty
scrips were utilised by bonafide purchasers, are not liable for confiscation under

section 111 im) and 111 (o} of the Customs Act, 1962,

Penalty on M/s QA Infotech Private limited and Mukesh Sharms CEQ of
M/s QA Infotech Private Limited.

27.261 move forwdrd to examine the proposed penalty on M/s QA Infotech Private
Limited.

Section 112(a} of Customs Act, 1962 stipulates that :
Any person, -

who, in relation to any goods, dees or omils to do any act which act or
omission would render such goods liable to confiscation under section 111, or abets

the doing or omission of such an act,

27.27 In the foregoing paras, | have held that imported goods ars not lable to be
eonfiscated under Section 111 of the Customs Act, 1962, Accordingly, penally under
Section 112(a) of the Customs Act, 1962 is not applicable onr M/ s QA Infotech Private
Limited.

27.28 Section 114AB of the Customs Act, 1962 stipulates that :

Where any person has obtained any instrument by fraud, collusion, wiiful
misstatement or suppression of facts and such instrument has been utilised by such
persoin or any other person for discharging duty, the person to whom the instrument
was Iissued shall be liable for penalty not excecding the face value of such

instrument.

27.29 Noticer vide his submission dated 20.12.2024 has contended that penal
provigsion under Section 114AB of the Custorns Act, 1962 came into effect vide
Finance Act, 2019 and the alleged offcnce is done in the year 20135-2018. Hence, the
same car’t be invoked here. In case of M/ s BNP Paribas Eguities India Pt Lid vs
Commissioner of Service Tax, 2013 (31) 8. T.R. 22, Hon'ble Tribunal Mumbai
held that )

“In view of these ohservations, we hold that the Commissioner cannot go beyond
the provisions appliceble at the time of eccurance of offence. Therefore, we do
not find any merit in the impugned order, the same is set aside.”

Further, in case of Commissioner af C.Ex, Hyderabad vs Priyadorshini Cemnents
Ltd 2008 (224} E.L.T. 429 {Tri. Bang), it was held that:

“On a very careful consideration of the issue, we find that the default of payments
pecurred in the year 2002, During that period the rate of interest prevailing was only
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15%. In the present case, the respondent paid the actual duty afier 7 -3 -2003 when
the rate of interest changed. However, the fact remains that on the day of default the
rate of interest was only 15%. The department wants 1o apply the higher rate w.e.f 1
-3 -2003. The Commissioner (Appeals} has given a proper reasoning for not accepting
the departments contention. The rate prevailing only at the time of default should be
taken. The new rate will be applicable in cases of default which occur after 1 -3 -2003.
Even when the money is borrowed, at the time of borrowing the money, there is a
paiticular interest rate the same is normally followed and the interest rate is not
arbitrarily changed even in respect of the post office, bank fixed deposits efe. At the
time of making the deposit, a particular rate of interest is followed and the same rate
is continued till the deposit malures. The general prevailing interest rate may varying,
but the new interest vate will not be applicable io the deposits made earlier. The same
principle should applied here. On the date of defoult whatever rate of interest was in
existence, the same thing will hold qgood, even though by another Notificalion the rate
of interest has gone, The second Notification in the present case namely 12/2003
dated 1 -3 2003 will be applicable only for the default which ecourrad after 1 -3 -
2003, The Commissioner s very correct in holding that as per article 20{1} of
the Constitution no person should be punished under a law which iz not in
existence at, the time of Commission of the offence. In the present case, the
offence namely the defaul! was commiited in the year 2002 when the rate of inierest
iwas 15%. So, even if they had paid that interest after the rafe of inferest was
enhanced fo 24%, they wouldd not effected by the nﬂw rate. We do not find any infirmity

in the Commissioners reasoning. Therefore, we reject the Revenues appeal.”

Here, in this case, as discusscd in above paras, it has been proved beyond doubt
that instruments were obtained by way of wilful misstatement. Accerdingly the
Noticee is lable to be penalised, however I find that Section 114ABR of the Customs
Act, 1962 was inserted vide Finance {No, 2} Act, 2019 {23 of 2019) dated 01.03. 2012
w.e.f 01.08.2019 however the offence was done in the year 2015-16, 2016-17 and
2017-18. As per the above discussed judgment, I find that the Noticee is not liable
for penalty under Section 114AB which was not prevailing at the time of offence.

27.30 Section 114AA of the Customs Act, 1962 stipulates that :

If & person knowingly or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaratiom, stalemeni or docwument which 1s false or
incorrect in any material particular, in the transaction of any business for the
purpoeses of this Act, shall be liable to a penalty not exceeding five times the value
of goods.

27.31 Based on the evidences gathered during investigation, it is clear that Noticee

was fully aware of the nature of services which was exported by them. They
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khﬂtvingly and intentionally signed/used false declaration in terms of description
of the goods exported and misclassify the same under CPC 8676 (Other Business
Services {Technical Testing and Analysis Services) to get SEIS despite knowing the
act that their exported services were qualified under CPC 84 (IT Software Services)
and were not eligible for SEI8. These Scrips were later used by various importers
to. pay the duty. Hence, I find that M/s QA Infotech Private has intentionally
signed/used false declaration which were incorrect in material particular to get the

SEIS scrips. Accordingly, they are liable to be penalised under Section 114A4 of
the Customs Act, 1982,

Perialty on Shri Mukesh Sharma CEO of M/s QA Infotech Private Limited,
Noida

fusow
£7.32In the foregoing paras, as I have held that imported goods are not liable for
confiscation under Section 111 of the Customs Act, 1962, hence no penalty under
jection 112 Is imposable on Shri Mukesh Sharma.

27.33 During investigation it was found that mis-declaration of classification of
services in the SEIS application made before DGFT, New Delhi had been signed
by /under direction of Shri Mukesh Sharma, to wilfully suppress and mis-state the
facts. by changing/mis-declating the description of services before DGFT to
fraudulently obtain the SBEIS scheme despite knowing the fact that their exporied
Seﬁa’lcea were not qualified for SEIS. Shri Mukesh Sharma has intentionally
'sigﬁé&,f caused to be made customs declaraticn/other
biééla_l-"atinn /statement/documents which were false and were wused in the
fransaction of business for the purpose of customs act, 1962. Hence, I find that
Shri Mukesh Sharma is liable to be penalized under Section 114AA of the Customs
Act, 1962, Hence the last issue before me has been finalised.

;‘?:T'.E-_‘-I- In view of the above, | pass the following order:

Order

- i} I confirm the demand of duty payvable amount aggregating to Rs.
C 3,03,10,032/ - (Rupees Three Crore Three Lakh Ten Thousand Thirty Two
ST Only), relatable to utilisation of cancelled instruments (SEIS Scrips),
utilised by person/s other than the person to whom the instruments (SEIS
Scrips) were issued, as detailed in three SCNs, under Section 28AAA of the
Customs Act, 1962 along with interest in terms of Section 28AA of the
Customs Act, 1962 which shall be recoverable from M/s QA Infotech

Private Limited.

i1) I heold that the goods totally valued at Rs. 58,31,93,513/- (Rupecs Fifty
Eight Crore Thirty One Lakh Ninety Three Thousand Five Hundred and
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Thirteen Only), as mentioned in three SCN's and imported by different
Importers, are not liable for confiscation under Section 111(m) and 111(0)

of the Customs Act, 1962, for the reasons discussed above.

I refrain from imposing penalty on M/s QA Infotech Private Limited under
Section 112 (a) and 114AB of the Customs Act, 1962, for the reasons

discussed above.

I impose penalty of Rs 75,00,000 on M/s QA Infotech Private Limited under
Section 114AA of the Customs Act, 1962.

I impose penalty of Rs 50,00,000 on Shri Mukesh Sharma, CEO of M/s QA
Infotech Private Limited under Section 114AA of the Customs Act, 1962.

I order to appropriate/adjust the amount Rs. 3,03,11,734/- (Rupees Three
Crore Three Lakh Eleven Thousand Seven Hundred and Thirty-Four Only)
and Rs. 24,75,365/- (Rupees Twenty Four Lakh Seventy Five Thousand
Three Hundred Sixty Five Only) towards their liability against duty, interest
and penalty thereon.

27.35 This OIO is issued without prejudice to any other action that may be

taken against the claimant under the provisions of the Customs Act, 1962 or

rules made there under or under any other law for the time being in force.

!

T
Ve
@

(K. Erigineer)
Pr. Commissioner of Customs,
Custom House, Mundra.

By Speed Post /E-Mail/Notice Board
To (Noticees),

I

M/s. QA Infotech Private Limited, A-8, Sector- 68, Noida, Uttar Pradesh-
201309

Shri Mukesh Sharma, Chief Executive Officer, M/s. QA Infotech Private
Limited, A-8, Sector- 68, Noida, Uttar Pradesh-201309
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3.  M/s. Noble Natural Resources India Private Limited, Survey No. 302/2, 303,
opp- Rama Cylinder, Vil. Bhimasar, Taluka-Anjar, Kutch, Gujarat, 370240.

4. M/s Kundan Care Products Limited, Plot No. 70 & 81,Sector-64, Integrated,
Industrial Estate, SIDCUL, Haridwar, Uttarakhand-2409403

M/s. Sovereign Metals Limited, Moje Muthia AH Paiki, , P NO. 35P
TQ  37P,38,40/B,” Revenue BL.184,185,187, GIDC Phase III NARODA
Ahmiedabad, GUJARAT, 382330

6. M/s Kreedai Exim, Sahu Chowk, near Lal Godown, latur, Maharashtra-
423512

7. M,/ s Adani Wilmar Limited, Survey No. 169, Oleo Chem Division-II, Plot No.
212, Village- Dhrub, Mundra, Gujarat-370421

_'Ui

8. M/s Adami Wilmar Limited, Fortune House, Near Navrangpura Railway
Crossing, Ahmedabad-Gujarat-380009

Copy Ta: -
1. The Pr. Additional Director General, DRI, Ahmedabad Zonal Unit, Unit No.

15, Magnet Corporate Park, Off. Sola Cwver Bridge, Thaitej, Ahmedabad -
380054.

2.  The Additional Director General, Central Economic Intelligence Bureau, 6th
Floor, B Wing, Janpath Bhawan, Janpath, New Delhi-110001 for kind
information please.

The Dy. Commissioner of Customs, CCO, Ahmedabad

The Dy Commissioner, TRC Section, Mundra Customs

The Dy Cominissioner, EDI Section, Mundra Customs

The Deputy Director, DGFT, New Delhi for kind infonmnation please.
Guard File.

e UL

Naotice Board.
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