
OIA No. MUN-CUSTM-000-APP- 100 -25-26

ffi
cjgi;

frqr {ffi1effif,} ong-fr sl Flqfdq, gftqfl-{m

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

?1fi qBE 4th Floor, es+] rrm HUDco Bhawan, {t-t ts-{ tg l"h-"r Bhuvan Road

fT{rlg{f Navtangpura, .T6{ tlT{ Ahmedabad - 38o Oo9

({qrs m-qi6, Tel. No. o7s-266892A1

DrN - 20250671MN000000A397

llj

t?

\
t

*

s I 49-47 8 I CUS/ MUN/2024-2sFI{O qgt FrLE NO.

MUN-CUSTM-OOO.APP- 1 OO -25-26

tq

APPEAL No. tsqr{@.
sl|Efuq, ]962ei, EI{I 1280&'

eiorfopNopn sEcrIoN 128A

OF THE CUSTOMS ACT, 1962)

{@r onneR-u.t-

Shri Amit Gupta

Commissioner of Customs (Appea-ls),

Ahmedabad

TI

crnn-6-df PASSED BY

25.06.2025s Pqi-o DArE

.{resT +t €. E E{is'
ARISING OUT OF ORDER-IN.

ORIGINAL NO,

s(LId

\c
25.06.2025

t

q

ORDER- IN-APPEALISSUED

ON:

M/s. Mundra Solar Energz Limited

Mundra Solar TechnoPark Pvt Ltd.,

Survey No 180P, Village Vandh

Mundra- 370435

a6

.?fffi o-r r-q q qilT NAME

AND ADDRESS OF THE

APPELI.ANT:

PaBe 1 of 17

6'

Decision vide letter dated 20.01.2O25

bearing DIN: 20250 i7 1MO000O00C229

issued by the Deputy Commissione, of 
-n...

Customs, Gr-lll, Customs House, *"y$f



t6)

OIA No. MUN-CUSTM-000-APP- 100 -25-26

(c)

qo qft sq * Frdi crrl qd qR1 fu-qr rrqrscH

This copy is granted free of cost for the private use of the person to whom it is issued.

2

qrn-d + sqal C o'd qfr fq' qr.isT Q s{q-i ol 3nEd qilqq o-{dr d d fs sfltcr q,l $ft
+1 drfrs € 3 q&i & sias 3rw qfrq/sgffi qFdE 1wi-er *irtur1, tfi qzreq, ({Ni-€ frqm)
sea qrf, r{ ffil o't gartaur ont:a rga ol voi fr.

ET{t r29 (1) (qe{T 3I ddl

ection 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories ofcases, any person aggrieved by this order can prefer a Re\.ision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Under S

a efitqf/ Oraer relating tod

Fqtefl

(a) any goods exported

Gs)

qT ss rIRIq e{Fi q{ gdtt qd e ftc .:rtf}ra qro rart a qri q{ qI gq rtildr B{Fr q{ gdrt
rrq qrf, o1 ql{r d rrqfl&rd qrf, S s-S d.

qr{d o[qTtl 4rfi T1T(I TEIT :Jr{d TIdq €{T;I q{ 1 rlq crg

(b)

r importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

any goods loaded in a conveyance fo

(r) , 1962 slrqltl )( dt{T itg& s{ S{rq rrq il{d {@
3r{lqrft

Payment of drawback as provided ustoms Act, 1962 and the rules made
thereunder.

irl Chapter X of C

dtiOl u,lq&{ .IToT q-{q(t srtd d qrfiTnkl-
CDI eir ogqqI'Tft qTq ffitua gdfrETq\,IKI Eta srftc
The revision application should b
may be specified in the relevant rules and should be accom

mannel ase in such form and shall be verified in such
panied by :

(6)

o1 qrqcrq {-@ tro? e?rT il{ qrftq.

q€,1870 TrE q.6 rrg 3E{R SsI 4
fuvofr\ro qfr q qqrq qq

(a) 4 copies of this order, bearing Courl
under Schedule 1 item 6 ofthe Cou

prescribedFec Stamp of pai
rt Fee Act, 187O.

se fifty only in one copv as

(ts ) sEr& (s 3l crr{T sTq {f, +n-a{r 4 qfrqi,

(b) co4 Se fo ht oe dr r rlop n al dad tiongln to OCd uments f any
eiq & qi+

(c) 4 copies of the Application for Revision

(q) CiUI 3{T ilq{ I 962
3tq .dk rbts (u-g ul 6d I 3{t fr'frE rI4I, cfid d) 3{{l{ EITdi sq+

o 2 oo H}a-(Fqq qTqrr)
I€ ooo Fqs \rm il{l{ *sr rll td fuaqB CI' q-q'Tfur6TTIiII;T q dI;I a sITTol d qfr TTTITqTTIT qIG'{Fo (rlr{n es ot trF{T 3ftt gTorcl\rs' ss€ s-qdd ct)atsN, cs-q s olr qfr \rf 3rRr6+ dd chets tFC IF ooo

(d)
paym

ly
forfeitu

hT de u aC COtc ofpli th Te R 6 Cpv hal lan eviden lnC e tn fo SR 02 0 u Se two(R pe
uH ndr de onl R 01 00v Ru S: thoone sandupe on  S th ce mase erund ht eay
eadH of cre e pts

Sre and Mis ellac ne USo teI sm eth fee
bescrt lnd ht epre Cu stoms I 26 as rfo fi a Revisionrng lication If thepp

Page 2 of L7

1

1962

CIf,.

gt6s

lrr relevant
(rr)

qfrqi.

(gqT

cT;I ), clrtdr
.6

rr.n Fqs
.2OOl drtr

or
be,

other fees, fines, being
1Act, amended)

,q



.it

OIA No. MLIN-CUSl'M-000-4,PP- 100 -25-26

where the amount of duty and interest demanded and penalty levied by anY officer of

Customs i.n the case to which the aPpeal relates is five lakh rupees or less' one thousand

rupees;

.,c

!,t
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I
I

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2O0/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.
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ORDER-IN-APPEAL

Appeal has been frled by M/s. Mundra Soiar Energr Limited,

Mundra Solar Technopark Pvt Ltd., Survey No 180P, Village Vandh Mundra-

370435, (hereinafter referred to as tl-re 'appeilant) in terms of Section 128 of the

Customs Act, 1962, challenging the decision conveyed vide letter dated

2O.O1 .2025 (hereinafter referred to as 'the impugned order) passed by the

Deputy Commissioner of Customs, Customs House, Mundra (hereinafter

referred to as the 'adjudicating authority).

BE No. Date Description of goods
Customs

Tariff

Code

Out of
Cha rge

given on

), 6669935 1.4.17.2024

SUPPLY OF SOLAR GLASS FRONT 2 MM
AND SOLAR GLP,SS BACK 2 MM 2.1mm

227 2x1.128mm,L50 PCS,FC, FRONT G LASS

70071900 79.71,.2024

2 74.71,.2024

SUPPLY OF SOLAR GLASS FRONT 2 MM
AND SOLAR GLA,SS BACK 2 MM 2.1mm

227 2x1-728mm,1.50 PCS, FC, FRONT GLASS

70071900

3 6677849 1.4.1,t.2024

SUPPLY OF SOLI\R GLASS FRONT 2 MM
AND SOLAR GLASS BACK 2 MM 2.1mm

227 2x71-28mm,150 PCS,FC,FRONT GLASS

70071900 19.1,7.2024

4 6 680138 74.7t.2024
SUPPLY OF SOLAR GLASS FRONT 2 MM
AND SOLAR GLASS BACK 2 MM 2.1mm

227 2X1L28mm,150 PCS,FC,FRONT G LASS

70071900 79.L1,.2024

5 6677848 1,4 .1,1,.2024

SUPPLY OF sOLI.R GLASS FRONT 2 MM
AND SOLAR GLASS BACK 2 MM 2.1mm

227 2X7728mm , 150 PC5,FC, FRONT GLASS

70071900 79.17.2024

2.7 While submitting the Bills of Entry, the appellant selected l1%o of
Basic customs duty instead of 1o7o as applicable to goods notilied at sr.No.342A

of Notification No.50/2017-customs dated 30.06.20rz amended vide

Notification No. 2/2o21-cus., dated 1-2-2021. Due to the said mistake in
choosing wrong rate of customs duty, it resulted in to excess payment of
customs duty, swc and IGST. The appcllant vide their letter dated og.12.2Ct24

mailed on 16.12.2024 requested the Adjudicating Authority to amend all the said

Bills of Entry in terms of Section 149 of the Customs Act,l962.

The adjudicating authority vide letter dtd. 20.Ol.2O2S i.e. impugned2.2

Page 4 of 17

2. Facts of the case, in brief, as per the appeal memorandum are that

the appellant had imported goods vide various Biil of Entries detailed as under

and cleared on payment of Customs duty.

Sr.

No.

6670605 D.r7.2024

,'f

5

t

..,f



s

OIA No. MIIN-CLJSI'M-000-APP- 100 -25-26

" 2) On scrutin7 of your request for antendment in the aboue-mentioned Bills

of Entry, it is noticed tllat tfe said Bills of Entry are alreadg Qut of Ctnrged

and duties h.aue been paid. As per Uour letters, omendment in the Basic

Customs Dutg (BCD) from 75o% (Effectiue) to 10o/o in terms of Notification No'

50/2017, Sr No. 342A has been requested. The request is being made to re-

assess the Bill of Entry after cancellation of out of charge inuoking section

149 of the customs Act, 1962 to auail tle benefit of customs Notification No.

50/2017, Sr No.342A'

In this regard, it is intimated that the said Bills of Entry utere self-assessed

bytlrcImporterunderSectionlT(1)oftheCustomsAct,1962andtheImpofter

hadanoptiontoauailthebenefitofthesaidNotification'however'the

Impot'ter did not auail tlrc option and filed the Bill of Entry under Effectiue

RateofDutg(BCD@15o/o).F-urthertheresponsibilitgofapplicabilityofcorrect

customs and otler duties lies tDith the Importer. The Importer uthile filing the

saidBillsofEntryhadueifiedantTcheckedtheapplicabilityofBasic

Customs Dutg. Subsequently, paid the applicable CU S/ APR/ AS S/ 7 9 / 2 02 5'

Gr 3-O/ o Pr Commr'Cus-Mundra 1/ 261 1760/ 2025 Customs Dutg '

Furiher, tte Importer heLs made a declaration of truthfulness' accurocA '

completeness, authenticity and ualiditA white filing the said Bs/ E under

Section a6ftA) of tle Customs Act, 1962' Further' the prouisions of Section

14g of the Customs Act, 1962 stiputates to amend' tlrc document on the basis

of documentary euidences existed at the time of clearance of the goods' In the

instant case, the request is being made to re-ossess the Bill of Entry uith the

notification benefit' Tle request ofre-assessmen t of duty bg uLay of extending

tle notification benefit No' O5O/ 2017' Sr' No' 342 A appedrs to be not tenable'

Consideration of the request requires action under Section 17ft) of the

Customs Act, 1962 and the same carLnot be exeanted as tle Bills of Entry

haue alreadg been giuen Out of Charge cLgainst the self-assessed bills of entry

and.anorderforclearancehasalreadybeenpassed(referencemaybe

dra utn from tle Hon'ble Supreme Court's Order in the matter of M/ s ITC Ltd

Vs,C.C'EKolkata-IvinCiuitAppeatNo,2g3&2g4of2oo9dated.

18.Og.2O1g). Hence, tlle request requires action under Section 17(4) not under

da ('3r 49 of the Customs Act, 1962'

,1,;;
)t

("
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Therefore, the request for amend.ment, on account of re-assessment bg rtag
of ertending the Notification Benefit, cannot be consid.ered. and the same is
rejected for the reasons as elaborated aboue "

Being aggrieved with the impugned order, the Appe ant has fired the present
appeal wherein they have submitted grounds which are as under:-

3.1 It is submitted that the rejection of request for amendment in Bills
of Entry is in clear violation of principal of Natural justice without giving any
opportunity of being heard. As submitted in the statement of facts in the Bills of
Entry filed by the appellant, inadvertent application of Rate of customs duty of
157o instead of roo/o applicable for the described at Sr.No.342A of Notification
No 50/2017customs as amended was occurred. This being the case the
appellant has paid excess customs duty, SWC and IGST. However, it is the raw
Iaid down that before refund of excess dury/tax is claimed, it is incumbent upon
the assesse to get re-assessment order. Therefore, with this bona-fide berief, the
appellant has made an application under Section 149 to the Dy/Assistant
commissioner, for carrying out amendment/ rectification in the rate of customs
duty in the Bill of entries, however, without issuing any show cause notice for
rejecting the application of the appelrant and without giving opportuniqz of being
heard the application of the appellant is rejected. The rejection of an application
is a order or decision. It cannot be issued in letter form, instead it has to be
speaking order following principar of naturar justice. However, the said learned
Dy/Assistant commissioner failed to do so. Hence the appellant contend that
principal of natural justice is
rectification of Bill of entries.

not followed in rejecting the application for

3'2 The appellant has rightry claimed amendment in Bills of Entry in
terms of section 149 hence rejection of request for amendment in Bill of Entries
is not correct' The appelrant has inadvertentry mentioned l5%o rate of Basic
customs duty, instead of 700/o as applicable in terms of sr.No.3424 of Notification
No'50/2o17 customs dated 30.06.20r7. An the said bill of entries was assessed
as declared by the appellant and wr:re given out of charge. subsequently the
appelrant came to know about their mistake in self-assessed Bills of Entry and
immediately vide their retter dated og . r2.2o24 requested in terms of Section 1 49
of the customs Act, 1962 to the proper officer to recti$ the said mistake occurred

I
I
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in those Bills of Entry. However, their request for amendment in the Bills of Entry

were rejected vide letter dated 20.01.2025. While reje cting the re que st it is

observed by the learned Deputy/Assistant Commissioner that;

(i) same cannot be executed as the Bills of Entry have already been given

Out of Charge against the self-assessed bills of entry and an Order for

clearance has already been passed (reference may be drawn from the

Hon'ble Supreme Court's Order in the matter of M/s ITC Ltd Vs' C'C'E

Kolkata-lV in Civil Appeat No' 293 & 294 of 2009 dated 1a.O9'2Ql9l;

(ii) the request requires action under section 17(4) not under 149 of the

Customs Act, 1962

3.3 The observation of the learned adjudicating authority is not correct

in as much as the facts of the case law of M/s ITC Ltd Vs. c.c.E Kolkata-lV in

Civil Appeal No. 293 & 294 of 2009 dated, 18'09.2019 [2019 (368} E.L."l. 2|6

(s.c.)l and the facts of the appellant's case were different as submitted herein

below. In this regard the appellant would like to submit that while disposing the

CivilAppealNo.2g3&2g4of2oogfrledbyITCLtd,theHon'bleSupremeCourt

has at concluding para 47 and 48 the order passed as under'

.47. When ute consider the overall effect of the prouisions prior to

amendment and post amendment un.der Finance Act, 2011, we are of the

opinion that the claim for refund cannot be entertoined unless the order of

assessmenl or sel/-assess ment is rnodified in occordance u'tith lato by

taking recourse to the appropiate proceedings and it would not be within

tlrc ken of Section 27 to set aside the order of self-assessment and reassess

tle dutg for making refund"; and in case anA person is aggieued bg ang

order uthich utould include sell-assessme nt, he has to get the order modified

under Section 728 or under other releuant prouisions of the AcL

48. Resultantlg, we find that the order(s) passed by Customs' Excise' and

Seruice Tax Appeltate Tribunal is to be upheLd and that passed bg the High

Courts of Dethi and Madras to the contrary, deserues to be and are herebg

set aside. we order accordinglg. we hold that the applications for refund

were rtot maintainable. The appeols are accordinglg disposed of' Parties to

ar their ou)n costs as incurred."
6 (3{

*

\-.'.J

o',1
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3.4 Thus in the case law referred by the authority in rejecting request

for modification in the Bills of Entry is not correct in as much as in the said para

47 of the Hon'ble Supreme court has observed that before claiming refund claim

self-assessment has order has to get modified under Section l2g or under other
relevant provisions of the act. Therefore, in the said case law the Hon,ble court
has not confined only to section 12g, however categorically stated that serf-

assessment order alternatively can also be got modified under other relevant
provisions. other provisions where under self-assessed Bili of entr5r can be

modified are Section 140,154 and also Section l7(4).

3.5 Purther, in the case of Kirloskar Ferrous Industries Ltd Versus
Commr. Of Cus., Mangalore reported at 2O2l (3ZZ) E.L.T. g7g (Tri._Bang.), the
facts of the matter was that the commissioner(A) vide the impugned order has
rejected the appeal of the appellant mainly relying upon the judgment of the
Hon'ble Supreme court in the case of ITC Limited v. ccE, Koikata reported in
2019 (368) E.L.T. 216 (S.c.) for the proposition that the refund claim cannot be
entertained unless the order of assessment including self-assessment is
challenged and modified. Hence, the present appear. The Hon,ble Tribunai while
deciding the said appeal in their Final order No. 2olrs/2o2r, d,ated.26-4-2C,2r
in Appeal No. C/20192/2O2O at para 6. 1 as ordered linally as under.

" 6.1 Further, I Jqnd that an identical jssue has been considered. by tuto
Diubion Benches of this Tibunat in the case of carrsons Fibres put. Ltd..
cited supra and CC, Tuticorin u. Saktht Sugars Ltd.. _ 2O2O (372) E.L.T. SZZ
(Tri.-chennai). In para s in *rc case of catbons Fdbres put. Ltd.., the Diuision
Bench directed that the request for reassessment be treated. as apprication
under Section 149 of Customs Act, 1962 for amendment of Bi of Entry and
accordingly, directed the proper offi.cer to consid.er the said. application and.
pass appropiate order in accordance with lau) after granting opportunitg of
heaing to the apperant. since the bsue is ctearrg couered" bg the Diuision
Bench judgment of this Tribunal, hence, bg fottowing tlrc ratio of tLe said
decision I am of the consid.ered uiew that the impugned. order is not
sustainabre in raut and is set asid.e by alrorting the appeal of the appelrant
utith the direction to the oiginat authoitg that the request of the appellant
./or reassessm ent be treated_ as an applicatton under Section 149 of the
Customs Act. 1962 for amend.ment of Bitt of Entry and. appropiate ord.er be
passed in accordance utith lau afier giuing an opportunitg of learing to the

).

.i\

{

SQ;

appellant.
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[emphasis supplied]"

3.6 In the case Qf Valeo India Pvt' Ltd' Versus Commissioner Of

customs, chennai reported al (20241 18 Centax 301 (Tri.-Mad) Final order No.

40393 of 2023 in Appeal No. Q/40233 of2023, decided on lo-4-2o24 wherein

section 17 vis a vis section l4gll54 was analyzed by the Hon'ble Traibunal and

while analyzing Apex Court's judgment in ITC Ltd' (supra) at para 9' 1 held as

under.

"g.TlnoutexaminethehostofjudgmentscitedbgtheAppetlantabovein

taking forutard its interpretation of ttrc Apex Coutt's judgment in ITC Ltd'

(supra). Tlre Appellant has stated that in Sony India Put' Ltd' u' Union of

India [202 1 (S) TMI 622' T 
ELANGANA HIGH COURT = 2 o22 (379) E' L'T' 588

(Tetangana)l tle Hon'ble Telangana High Court has observed that euen "the

Supreme Court cleartg indicated that the modification of th'e assessment

order can be either under section 128 or under other relevant prouisions of

theActi.e.,sectionl4g".ThegfurlherstatedthatthedecisionoftheHon'ble

High Court in Sony (supro) has been affirmed by the Hon'ble Supreme Court

in union of India u. Sony India Put' Ltd' [2023 (4) I:MI 1086 - SC ORDER] :

2023 (385) E.L.T. 93 (S.C') = (2023) 5 Centax 2s4 (S'C')' TLrc facts of the

ca.se u)ere that tlw petitioner in the said case imported mobile phones and

paid Counteruaiting Dutg (C'V'D) uncler section 3(1) of the Customs Act at

the rate of 60/o as per SL No' 263A(i) of Notification No' 12/ 2012-C'E'' dated

17-3-2012 (Exemption Notification)' The petitioner could not claim exemption

under SI. No. 263A(ii) of the Exentption Notification tuhich allowed a

pa.gment of C.V.D. at 7o/o, as the Department had taken a stand that such

exemption is auailable only uhen flre assessee has not taken credit in

respect of *E inputs and capitals goods und'er the Cenuat Credit Rules'

20O4 for the manufachtre of mobile phones and duing the releuant period'

tle EDI sgstem did not permit auailment of the lower rate of tax as per the

Exemption Notification' A Wit of Mandamus utas issued bg the Hon'ble High

CourttothedepartmenttoamendthesubjectBiltsofEntryunderSection

149ofth'eCustomsActsoastoenabletheimporter/petitionertoseek

refund of excess dutg paid under Section 27 of CA'62'

[emphasis suPPlied]"

3.1 fore, it is the contention of

ould not file refund

the appellant that unless their Bilis

claim. In other words, the filing of
There

Ceythrecof Entry

l.t
Il]t:l

-lt
'l

I
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rectification/amendment request of the appe ant is also in conformity with the
aforesaid case law of Kirroskar Ferrous Industries Ltd Versus commr. of cus.,
Mangalore reported at 2021 (377) E.L.T.87g (Tri.Bang.) and Valeo India pvt. Ltd.versus commissioner of customs, chennai reported at (2024) 1g centax 301
(Tri'-Mad) wherein the case of ITC Ltd. [refe'ed in rejection letter] ana\zed and
distinguished.

3.8 Therefore, the appellant contend that
to first go for rectification of Bills of Entry in terms
without giving opportunity to be heard is also in
natural justice.

they have rightly has preferred

of Section 149 and its rejection
gross violation of principal of

3 9 The appelrant inadvertentry by bona-fide mistake applied wrong rateof customs duty of 150% instead of 700/o appricabre to the goods enlisted at Sr.No 342A of Notification No.50/2017-customs. It is incumbent upon the proper
officer to assess correct rate of duty. Excess pa)rment of duty and tax liable to berefunded to the appellant subject to amendment in Bill of Entry. The appellant
would contend that they have impo*ed following goods vide subject B,ls of Entry

3' 10 The correct and effective rate of customs duty applicable to the saidgoods in terms of Sr.No'342A of Notification No.50/2017-customs as amendedvide Notification No dated is @ 700/o as against the appellant has inadvertently
applied @ 750/o which is otherwise tariff rate where as 1070 is the effective rate ofduty prescribed vide Notilication No.So/2o17-customs. This has resulted in toexcess payment of customs duty, swc and IGST. The said excess collection iscollection of tax without authority of law. Government cannot retain excesscollection of tax/duty. No man of ordinary prudence would have applied higherrate of customs duty instead of actual rower rate of duty applicable to them. It istherefore contended that the appellant has committed bona-fide mistake inapplying comect rate of Customs duty.

3. 11 The incorrec.
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3.r2

No.

In the case of Sony India Pvt. Ltd. Versus Union of India writ petition

4793 of 2O2L decided on 12.08'2021 reported at

2o22(37g|ELT588(Telangana)whereinfactsofthematterandwhathasbeen

held are as under.

Cus,oms..BenefitofExemptionNotificationtllhichcouldnotbeclaimeddue

to non-auailabilitg of Bxemption Nottfication in EDI systems could not be

denied by giuing untenable reason that releuant Supreme Court judgmenq

uhich lzas applicable, was deliuered afier dates of clearance of goods

Bitl of Bntry - Amendment of Bill of Entry sought to claim benefit oJ

ExemptionNotificationwhichcouldnotbeclaimedduetonon-auoilabilityof

Exemption Notification in EDI systems Department's plea that only

reassessment under section 128 of customs Act, 1962 is remedy auailable

to petitioner, not tenable ' Department claimed that cited judgment of

Supreme Court in M/s. SRF Ltd' uas deliuered on 26'3-2015 [2015 (318)

E.L.T. 607 (S.C.)l and same u)as not auailable/ in existence uhen goods

pertaining to releuant BOEs utere cleared - Department taken the decision

of Supreme Court as "documentary evidence" ulhich utas not in existence at

tle time of clearance of goods - HELD: Law declared bg Supreme Court'

unless made prospectiue in operation in its judgment is alwags deemed to

be tle law of land - It cannot be constnted as applicable onlg afier the date

of pronouncement of judgment of the Supreme Court - That apaft' the term

',doanmentary euidence,,used, in Section 14g ibid, in contert of amendment

to BOEs or like d.oatments, canrrot include decisions of Courts - Adjudicating

authoity admits principle laid down in M/ s' SRF Ltd' but in impugned order

le denied benefit of same bg giuing untenable reason that judgment u'tos

deliuered afier d'ates of clearance of goods - Moreover' Adjudicating

autlwitg cannot refuse to follou a decision of Supreme Court on the ground

that Commissioner (Appeals) did not grant relief to petitioner for different

peiod - Also adjudicating authority faited to consider the fact that Section

14g ibid does not prescibe ang time timit for amending the Bill of Entry filed

and assesse d - Importer/ petitioner ccLnnot be penalized for uhat tte

*s--t
\r\

f
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However, in the instant case the appellant made application for

rectilication / amendment in the Bills of Entry under section 149 which ought to

have been considered instead of rejecting the same and instead of compelling the

appellant to file appeal in terms of Section 128'
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authoitg ought to haue done correctla bg himsetf - Impugned ord.er uioratiue
of Articles 14, 19(1)(9) and 26s of constittttion of India and a$toms Act,
1962, hence set aside, lparas 36 to Sll

3.13 The relevant para of the said case law are as under.

47' He cannot refuse to forora it on tLe ground that the commissioner
(Appeals) did not grant retief to the petitioner for th.e different period. In fact,
if the said decision in M/s. ITC Ltd. (supra) had been rendered before the
deci.sion in the appeal was gitten bg the Commissioner (Appeals), euen tlrc
said officer utould haue follou-rtd it.

48. Further, t, is the dutg and responsibititg of the Assessing
offtcer/ Assistant commissioner to corectry d.etermine the dutg reuiabre in
accordance uith lau.t before cleaing the goods for home consumption. The
assessing ofJicer instead, hauing failed. in conectlg d.etermining the duty
pagable, has caused seious prejudice to the importer/ petitioner at the first
instance. Thereart.er, in refusittg to amend. the Bill of Entry under Section
1 4 9 of the Act , to enable the importer/ petitioner to claim refund. of tle excess
dutg paid, fhe Assessing Authoita/ Assistant commissioner caused further
great injustice to petitioner.

49. Also, fhe Assessing Authoity has failed to consid.er tle fact that Section
149 of the Customs Act does not prescibe ang time limit for amend.ing the
Bill of Entry fired- and assesser. T?rc pouer to amend und.er section 149 of
the Act is a discretionary potl)er uested. with th-e autlarity. Since, it i.s due to
incorrect determinatton of duty bg the assessing authoity initiallg, tl,
petitioner is compe'ed- to seek amend.ment of Bttt of Entry under section 14g
of the Act. Thus, the importer/ petitioner cannot be penalized. for what the
authoitg ought to haue done conectlg bg himsetf.

50. For the aboue reasons, we hold. that the impugmed ord.er d.ated 7_2_2O2O
passed tn c' No' 5/ 26/ MISC/ 122-2020-ACC bg the 2nd respondent cannot
be sustained and is uiolatiue of Artictes la, l9(1)(g), 265 and. 3OOA of tlrc
constitution of India and' also the customs Act, 1g62, and it is accord.ingtg
set aside.

51. A Wit of Mandamus rs issued to 2nd respondent to amend_ the subject

,I

,lf:
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Bills of Entry under section 149 of the customs Act to reJlect the rate of tox

as 7o/o as per SI. No. 263A(i) of Notification No. 12/2012-C.8,, dated 17-3.

2o12withinfour(04)weeksfromthedateofreceiptofcopyofthisorderto

enable tle importer/ petitioner to seek refund of excess duty paid under

Section 27 of Customs Act, 1962.

52. Upon th.e petitioner making such' application for refund of excess duty

leuied and paid, it is for tle concerned authoity to furtLer look into tLrc

refund application and poss orders in the tight of ratio laid doun by the

Supreme Court in Mafatlal Industies Ltd' u' Union of India (1997) 5 S'C'C'

536=1997(Bg)E.L.T.247(S.C.)lltheprinciplettthichisfollowedinrelotion

to imports for captive consumption in union of India u' Solar Pesticide (P) Ltd'

- (2OOo) 2 S.C.C.7O5:2OOO (116) E'L'r' 4o1 (s'c')l'

53. Accordinglg, the wnt petition is allowed as aboue No order as to costs

D USSION DI GS

4. Personal hearing was granted to the appellant on Ia'O6 2025'

following the principles of natural justice wherein Shri Vijay N Thakkar'

Consultant, appeared for the hearing in virtual mode' He re-iterated the

submission made at the time of filing the appeal'

5. I have carefully gone through the case records' impugned order

passed by the Deputy Commissioner of Customs' Customs House' Mundra and

the defense put forth by the Appellant in their appeal'

5.1 On going through the material on record' I find that following issues

required to be decided in the present appeal:

(i) Whether the impugned communication in the form of a letter'

rejecting the Appetlant's request for amendment' is a proper and

lega1 "order" under the Customs Act' 1962' and if the rejection

withoutaShowCauseNoticeandpersonalhearingviolates

princiPles of natural justice '
I
\

a

i{iri
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(ii) Whether the requesl for amendment of Bills of Entry to avail a
concessional rate of duty, inadvertently not claimed at the time
of self-assessment, is permissible under Section 149 of the
Customs Act, 1962.

(iii)Whether the reliance by the adjudicating authorit;z on the
Hon'ble Supreme Court,s judgment in M/s I?C Ltd Vs. C.C.E
Kolkata-Iv is

context.

approprlate and correctly interpreted in this

5.2 The impugned communication is a simple letter conveying the
rejection of the appellant,s request for amendment. Any decision by a quasi_judicial authority that adversely affects the rights or interests of a part5r must bea proper "speaking order," containing reasons for the decision, and must bepassed after adhering to the principles of natural justice, including providing aShow Cause Notice and an opportunity of personal hearing. The rejection of anapplication for amendment, especialry one that leads to the deniar of asubstantiar benefit (refund of excess duty), is an adjudicatory act. The Hon,ble

Supreme Court in S.K. Singh v. CCE, Jamshedpur [2OO8 (22g) ELT 48S (SC)]
emphasized the necessity of a reasorred order. passing such a decision througha mere letter without foliowing these procedural safeguards is a fundamental
flaw and renders the impugned communication unsustainable. The Delhi Highcourt in Kanji Shavji Parekh (cal) p. Ltd. Versus Appraiser, cus., postal
Appraising Dept' [2010 (262) E.L.r. s3 (cat.)] has herd that an order passedwithout an scN and opportunity of hearing is a violation of natural justice.

(iv)Whether the government can retain excess duty collected due to
a bonzr fide mistake f,y the importer.

\-)..) Section 149 of the Customs Act 1962, allows for the amendment ofdocuments, including a Bill of Entry, "on the basis of documentary evidencewhich was in existence at the time the goods were cleared, deposited or removed.,,The appellant,s claim is that they inadvertently applied a higher dury rate (15%)instead of a lower, applicable rate (7O%o) under a valid notification. Thenotification and the facts making the goods eligible for the lower rate were inextstence at the time of clearanc e. The error was one of selection or entry, not achange in facts or law post_c learance. The appellant,s reliance on Kirloskar

[2021 (377) E.L.T.

Ferrous Industries Ltd Versus Com
re
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878(Tri.-Bang.)]ishighlypertinent.Inthiscase,theTribunalspecifically

directed the revenue to treat a request for reassessment as an application under

section 149 for amendment of the Bill of Entry. This clearly indicates that

Section 149 can be used to correct such bona fide errors' Similarly, the Sony

India Pvt. Ltd. case, affrrmed by the supreme court (2023 (385) E'L'T' 93 (S'C')),

explicitly held that Section 149 can be invoked to amend Bills of Entry for

claimingexemptionsnotavailedduetoEDlissues,andthat.,documentary

evidence,,doesnotincludecourtjudgmentsbutreferstoexistingfacts.This

directly supports the appellant's position that Section 149 is the appropriate

route for such corrections.

5.4 The argument that self-assesslnent under Section 17(1) is final and

cannot be modified under Section 149 is not entirely correct in view of the

interpretation of the ITC Ltd' judgment by subsequent courts'

5.5 The adjudicating authority's primary ground for rejection is based

on the ITC Ltd. judgment (2019 (368) E'L'T' 216 (S'C'))' asserting that once goods

are "Out of Charge" after self-assessment' amendment for notification benefit

requires action under Section 17(4) and not 149' However' the Appellant has

correctly highlighted the interpretation of this judgment by subsequent higher

courts. As noted in tle case of Valeo India Pvt' Ltd' Versus Commissioner Of

Customs, Chennai ll2}24l 18 Centax 301 (Tri'-Mad)l and Sony India Pvt' Ltd' v'

Union of India cases, the Supreme Court in ITC Ltd' observed that a seif-

assessment order can be modified under Section 128 or " under other relevant

pfovisio+s, of the Act"' Both the Madras Tribunal and Telangana High Court

(affirmedbySC)interpreted"otherreleval:tprovisions"tospecificallyinclude

Sectionl4goftheCustomsAct'1962'ThisclarifiesthatSectionl4gisindeed

a valid mechanism for amending Bills of Entry even post-self-assessment'

provided the conditions of the section are met (i.e., based on documentary

evidence existing at the time of clearance)' The Respondent's narrow

interpretation of the ITC Ltd' judgment is therefore not in line with the broader

judicial Pronouncements'

5.6

claims file

of the seli

ame e

Furthermore,

d directlY under

-assessment' In

nt under Section

the ITC Ltd. judgment primarily dealt with refund

Section 27 without seeking amendment/modification

the present case, the Appellant is specificaliy seeking

149 prior to filing a refund claim' which is in line with

I
:

a3i

t
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5'7 It is a werl-establishecl constitutional principle, as enshrined in
Article 265 of the constitution of h:.dra, that ,,no tarr shall be levied or collected
except by authority of law." If an importer, due to a bona ride clericar or
operational mistake, pays duty at a higher rate than legally applicable under a
valid notification, the collection of such excess duty is without the authority of
lara' The government cannot unjustry enrich itserf by retaining such excess
payment The Hon'bre Supreme ccurt in Mafatral Industries Ltd. v. Union of
India [1997 (s9) E.L T. 247 (s.c.)] has extensively dealt with the principle of
unjust enrichment, and in cases of demonstrabre excess payment due to crear
error, the refund is generally allowable, subject to procedures. The appellant,s
claim that no man of ordinary prudence would pay a higher rate of duty if a lower
rate is available reinforces the bona fide nature of the mistake.

In exercise of the powers conferred under Section l28A of theCustoms Act, 1962,l pass the following order:

(i) I hereby set aside the impugned order i.e communi
of a Letter dated 2O.Ol.2O2S having DIN: 2O2SO1Z
issued by the adjudicating authority i.e Deputy

5.8 The argument that the EDI system or proper officer should have
detected the error also places some responsibility on the departmental
mechanisms' while final responsibility for correct duty lies with the importer,
the self-assessment svstem does not absorve the department of its rore inensuring correct dut5' collection. Therefore, denying the amendment request,
which is a necessary step before seeking refund of excess duty paid, wourd
amount to all0wing the government to retain excess colrection of tax, which isagainst the fundamental principles <;f taxation.

6' In view of the detailed discussions and findings above, I find that theimpugned letter/order dated 20.o1.2025 is regally unsustainable. TheAppellant's request for amendment under section 14g of the customs Act, 7g62,to correct a bona fide error in duty rate, is permissible under law and supportedby various judicial pronouncements.

7

the spirit of the ITC Ltd. judgment that modification
prerequisite for refund of excess duty.

OIA No. MUN-CUSTM-000-APP_ tOO -25_26

of assessment is a

cation in the form

1MOO000ooc229

Commissioner of

€
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Customs Gr-III Mundra
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(ii) I hold that the appellant's request for amendment in the Bills of Entry

toavailthebenefltofNotificationNo.sQ/2ol7.Customs(Sr.No.

342A) from 15% BCD to 1Oolo BCD is permissible under Section 149

of the Customs Act, 1962'

(iii)

(iv)

ri rltl

I direct the adjudicating authority to entertain the appellant's

application for amendment/ rectification of the subject Bilis of Entry

and carry out the necessary amendments to reflect the correct Basic

Customs Duty rate of 10% as applicable under Notification No'

50/2017-Customs (Sr' No' g42Al' along with consequential

adjustments in SWC and IGST'

The adjudicating authority shall pass a fresh speaking order allowing

such amendment/ rectifrcation' after granting the Appellant a proper

opportunity of being heard' within a reasonabie timeframe'

The aPPeal fited bY M/s' Mundra Solar Enerry Limited is hereby allowed'
8
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vt,-,rrat. Solar Enerry Limited'

Mr.rd.. Solar TechnoPark Pvt Ltd'
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CoPY to:

S./ meChief Commissioner of Customs' Ahmedabad zone' Custom House'

Ahmedabad' :--:^66r ^r nrrqtoms' custom House' Mundra'

2. ihe rrincipal Commissioner of Customs'

3. The Deputy/A"""'""i *rn*tssioner of Customs' Gr-III' Custom House'

4

Mundra.
Guard File

Page !7 of !7


