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/Ordcr reLating to

any goods imported on baggage

TcrE+tcrrrfrsttlefdcrm+
a.ma

arly goods loaded in a conveyance for importation into India, but uhich are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

cdtt{qq.

Payment of drawback as provided in Chapter X of Customs Act, 1c,62 and the rules made
thereunder.
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The revision application should be in such form and shall be verifi,:d in such manner as

may be specified in the relevant ruies and should be accompanied by :
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4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

cfeTrqRilq-{d 4

4 copies of the Order-in-Original, in addition to relevant documerLts, if any

4 copies of the Application for Revision

, 1962
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The duplicate copy of the T.R.6 challan evidencing paJment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amcnded) for filing a Rer.ision Application. Ifthe
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.2OO/ and if it is more than one lakh rupees, the fee is Rs.1OO0/-.

In respect of cases other than thcse mentioned under item 2 abore, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Trib rnal at the following
address :

Customs, Excise & Service Tax Appellate
al, West Zonal Bench
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Under Section 129 DD(t ) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision \pplication), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi w:thin 3 months from the
date of communication of the order.
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(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
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OIII)EI{-tN-APPEAL

Mr. Lokesh Kalal, Resi Village Rajpur, Dist Dungitrpur, Rajasthan -

3i4001 (hereinafter referred to as "the appellant") has filed the present

appeal in terms of Section 128 of the Customs Acl, l9ri2 against Order in

Original No. 14/ADC IVMIO&A|2O24-25 dated 24.O'+.2O24 (hereinafter

referred to as "the impugned order") passed by the Additional

Commissioner, Customs, Ahmedabad, (hereinafter r:ferred to as "the

adjudicating authority").

2. Briefly stated, facts of the case are that on the basis of suspicious

movement, the appcllant having Indian Passport Irlo. N8642242 was

interceptcd by the officers of Customs, Air Intelligent:e Unit thereinafter

referred to as "AIU") on arrival at SVP International Airport, Ahmedabad

while attempting to exit from Green Channel' The baggage of the appellant

was scanned and during scanning of baggage, some dark coloured image

was noticed in one of the baggages, further, the baggage was opened and

02 goid bars were found in the baggage. The weight of the gold bars was

845.500 gms. Furthcr, in front of the Panchas, the officers asked the

appellant about the O2 gold bars which were found in tLis baggage, in reply

of which he stated that both the goid bars belonged to him.

2.1 The Governmcnt Approved Valuer, Shri Kartilley Vasantrai Soni,

confirmed and informed vide valuation report dated Ctl.O2.2O24 that the

two cut gold bars weighing 845.500 grams having total a purity of 999.OO

(24Kt) was valued at Rs 47,07,25a1- ffanff Value) and Rs 54,98,287/-

(Market Value), which has been calculated as per the Notification No.

09 12O24-Customs (N.T.) dated 01.02.2024 (Goldl a:ed Notifrcation No.

04 I 2O24-Customs (N.T.) dated 18.01.2024 (Exchange Fate).

2.2 Statement of the appellant was recorded on O1 .O2.2O24 under

Section 108 of the Customs Ac1,1962, wherein he, inler-alia, admitted to

have attempted to s.muggle goods into India i.e. 845.5C0 grams of gold cut

bars of 24kt. and having purity 999.0 concealed inside the clothes in a

carton box by him wrth an intent of illicitly clearing the said gold and to

evade Customs duty by way of adopting the modus operandi of smuggling

the said gold as recorded under panchnama dated 01 .O'2.2O24.

2.3 In view of the above, the said gold weighing 845.500 grams seized

der panchnama dated O1.O2.2024 was to be treated rls "smuggled goods"

defined under Section 2(39) of Customs Act, 1962. The appellant had

i{ 6+s
I

pired to smuggle the said gold into India. The offr,nce committed had

i\-a'11

C

n admitted by thc appellant in his statement recor.ded on O1.O2.2024

.under Section 108 oI the Customs Acl, 1962. Therefore, he committed an
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offence punishable under section 13s (r) (a) & (b) of the customs Act, 1962
and therefore, was arrested under section r o4 of the customs Act, 1962.

2-4 The appellant had actively involved himself in the instant case of
smuggling of gold into india. Shri Lokesh Kalal had imprope rly imported 02

gold cut bars, totally weighing 84s.500 grams made ol 24ktl 999.00 purity
gold, having tariff value of Rs.4Z,O7 ,254 / and market value of
Rs.54,98,287/- by concealing in the form of gorrl cut bars conr:ealed in the

checked-in baggage, without decraring it to the customs. He opted for

Green channei to exit the Airport with a deliberate intention to evade the
payment of customs duty and fraudulently circumventing the restrictions

and prohibitions imposed under the customs Act, 1962 and other allied

Acts, Ruies and Regulations. Therefore, the improperly imported 02 gold

cut bars, by the appellant, by way of concealment without dcclaring rt to
the customs on arrival in India cannot br: treatccl as bonafidc household

goods or personal effects. The appellant has thus contravened the Forergn

Trade Policy 2o15-2o and section r 1(1) of thc Foreign Trade (Development

and Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign

Trade (Development and Reguiation) Act, 1992. By not dcclaring thr-. value,

quantity and description of the goods imported by him, the appellant has

violated the provisions of Baggage Rules, 2016, read with the Section 77 of
the Customs Act, 1962 and Regulation 3 of the Customs Baggage

Declaration Regulations, 20 1 3.

2.5 The Improperly Imported gold by the appellant, found concealed/

hidden without declaring it to the customs is thus liable for confiscation

under Section 111(d), 111(f), tll(1), 111(J), lt1(1) & 111(m) read with
Section 2 (221, (33), (39) of the Customs Act, 1962 and further read in
conjunction with section 11(3) of the customs Act, 1962. As per section

123 of the Customs Act, 1962, the burden of proving that the said

improperly imported gold, totally weighing 84S. 5OO grams having tariff
value of Rs.47,O7,254/- and market value of Rs.54,98,287/- by way of
oncealment in the form of gold cut bars, concealed in the Checked-in

aggage, without deciaring it to the Customs, are not smuggled goods, is

pon the appellant.

2.6 The appellant vide his letter dated 06.02.2024, forwarded through

his Advocate Shri Rishikesh J Mehra submitted that he is cooperating in

investigation and claiming the ownership of the gold recovered from him.

He understood the charges levelled against him. He requested to adjudicate

the case without Issuance of Show Cause Notice.

d
+

\

+
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2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of 02 cut gold bars having purity 999.0 (24 Kf)

totally weighing 845.500 grams valued alRs. 47,O7,25< /- (Tariff value) and

Rs. 54,98,287 l- lMarket value) under the provisions of Section 111(d),

111(0, 111(i), 11i(i), 111(l) and 111(m) of the Customs Act, 1962. The

adjudicating authority has also imposed penalty of Rs. 18,00,000/- on the

appellant under Section 1 t2 (a)(i) of the Customs Act,l!)62.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on payment of redemption

fine, and if the goods are prohibited he has a discretion to either

release the goods on payment of redemption fi.re or confiscate the

goods absolutely. The case laws relied upon ry the adjudicating

authority are not applicable in the facts and c::rcumstances of the

CASC

A reading of Paras of the frndings of the adjudicating authority

clearly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applytng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a

momcnt it is prcsumed that the goods in question were prohibited,

the Ld Adjudicating Authority is required to ex,:rcise his discretion

and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs P.Sinnasarny in CMA No. 1638

of 2O08, before the Hon High Court of Madras decided on 23

August, 20 16.

In the instant case it is very clear that th e Ld. Adjudicating

Authority started on a wrong premise of the fact that the Appellant "

in this case is a smuggler, and that he has ccncealed the gold in.
this case, all of which are erroneous findings rls discussed above. _,.' -

Taking into consideration these erroneous findings, the Ld

Adjudicating Authority has got biased and deci,led that the gold in

question should be absolutely confiscated and penalty imposed.

There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combinecl reading of all the

cases with specific reference to the policy/ Rutes in vogue at the

s/49 59/CUS/AI rDt2024 25 Page 6 of 25
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relevant times, will show that depending on circumslances of each

case in hand and the profile of the person involvcd, the goods in
question may become "Prohibited" which are otherwise not listed in
the prohibited categories. However, despite the goods being
prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authorlty, which discretion has to be exercised

as per the canons laid down by the Hon. Apex Court as discussed

above. In this connection, following casc raws arc submitted reried

upon by the appellanr:

(i) Yakub Ibrahim Yousuf 2Ot 1 (263) trLT. 685 (.r.ri. Mum) and

subsequently 20 1 4 -TIOL-277-CESTST MUM.

(ii) ShaikJameel Pasha Vs Govt ol lod,ia 1997 (9 1) EI_.I 277 (Ap);

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73) ELT 425

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs(Airport) Chennai

20rr (266) ELT 167 (Mad);

(v) Union of India Vs Dhanak M. IRamji 2OOg (2481 trL.l t2Z
(Bom); upheld by Hon. Supreme Court vrde rts judgement dated 0g_

03-2010, reported in 2010 (252) DL't A102 (SC)

(vi) A.Rajkumari vs CC (Chennai) 2O1S (321) F)LT 540 (Tri_

Chennai);This case was also affirmed by t.he IJon. Apex Court vide

201s (321) ELT A207 (sC).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release of thc same will not cause to the

society and its import and / or redemption would not be dangerous

or detrimental to health, welfare or morals of the people, rn any

circumstances.

There is a catena of cases wherc thc ordcrs of absorule confiscation

were successfully challenged and gold rclcased cither for re,export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 219) EI-t' 43S

2. P.Sinnaswamy vs CC Chennai 2OO7 (22O) ELT 308

3. M.Arumugam vs CC Thiruchirapally 2OO7 (22O) ELT 31 1

4. Krishna Kumari vs CC Chennai 2008 (229) ELT 222.

r,tl3i7t

+

,6-

+

Following are the list of latest revision aulhority's ordcrs rclied upon by

the appellant:
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1 . Order No: 58/2020-CUS(WZ)/ASR \/MUMBAI, DT.

21.O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad v/s

ShabbirTaherallyUdaipurwala

3. Order No: 61/2020-CUS(WZ)/ASR{/MUMBAI,

21.O5.2O2O tn c/a Commissioner, Customsr, Ahmedabad

Bashccr Mohammed Mansuri

4. Order No: t26l2O2O CUS(wz)/AS]1A/MUMBAI,

07.Oa.2O2O in cf a Commissioner, Customsi, Ahmedabad

Hemant Kumar.

DT.

v/s

DT.

V/S

5. order No: 123-124|2O2O-CUS(\'Z)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Custonrs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369) 8.L.T.1677 (G.O.I) in c/aAshok Kumar Verma.

7. Order No: lOl2019 CUS(WZ)/ASIaA/MUMBAI, DT.

30.O9.2021 in c/a FaithimthRaseea Mohammad v/s Commissioner

of Customs CSI Airport Mumbai.

8. Order No. 243 &' 24412022 CUS(WZ)/I\SRA/MUMBAI, DT

24.O8.2022 in c/a (1) PradipSevantilal Shah (2t Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmt:dabad.

o Coming to the penalties imposed it may be sl.ated that since the

goods in question were not prohibited, the penalty under section

1 l2 (a) and (b) of Customs Act 1962 could not LLave been more than

the duty involved which in this case is Rs. 5,O0,O0O/- on the

appellant.

The appellant finally prayed to quash and set aside the impugned

order in so far as the absolute confiscation is r:oncerned and in so

far as the penalties under section 112 Customs Act is concerned.

Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

04.06.2025 on behalf of the appeiiant. He reiterated the submissions:made 
_

in the appeal memorandum. The advocate during pe rsonal hearing also

relied upon the following case laws:

B
p

+

e +
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(i) OtA No. AHD-CUSTM 000 APP-445-23-24 daterl 19.O2.2O24 ln cla

Ms. Monika Bharat.bhai Prajapati V/s. Additiona. Commissioner of

Customs Ahmedab.rd. {Dligible passenger granted re-export).w



I

(ii) OIA No. AHD-CUSTM-OOO-App-477-23-24 Dated 1 7.03.2024 rn c/a
Ms. Gita Yashvantkum ar zin,*wadia v/s. Additional commissioner of
Customs Ahmedabad. (Gold Case granted RF, pp).

(iii) OIA No. AHD-CUSTM-000-APP-260 23 24 Datcd 23.10.2023 rn cla
Ms. Truptiben solanki V/s. Additional commissroncr of custor.s
Ahmedabad. (Eligible passenger granted re-export).

(iv) Order No 61/2O2}-CUS(WZ)/ASRA/MUMBAT dated 21,05.2020 in

c/a Commissioner, Customs, Ahmedabad v/s Basheer Mohammed

Mansuri. (Eligible passenger granted re-export).

(") Order No: 58/2020-CUS(wZ)/ASRA/MUMBAT DT. 21.05.2O20 rN

C I Al Commissioner, Customs, Ahmedabad v/s Shabbir Taherally

Udaipurwala. (Eligible passenger granted re-cxport).

("i) Order No.4O4 & 4O5 12023 CUS(WZ)/ASI?A/MUMBAT DT

30.03.2023 in cf a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

V/s. Pr. Commissioner of Customs, Ahmedabad. (lngcnious Concealment

Socks and Trouser Pockets Case granted Re-Dxport & RF, pp).

(!,1i) Order No. 287/2022 CUS(WZ)/ASRA/MUMBAT DT LO.1O.2O22 in
c/a Upletawala Mohammed Fahad Akhtar V/s. pr. Commissioner of

Customs, Ahmedabad. (Ingenious Concealment Case granted Re-Export on

, PP).

Order No. 284/2022 CUS(WZ)/ASRA/MUMBAT Dt 04.tO.2022 in
rakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

enious Concealment Case Re-Export, granted ItF, pp),

5. I have gone through the facts of the case avarlable on record,

grounds of appeal and submission madc by thc appellant at the time of

personal hearing. It is observed that the issues to be decrded in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of 02 cut gold bars having purity 999.0 (24 Kt) totally weighing

845.500 grams valued at Rs. 47,07 ,254 /- lTariff value) and IRs.

54,98,287 l- (Market valuc) without giving option for redemptron

under Section 125(1) of Customs Act, 1962, tn the facts and

circumstances of the case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs.

18,00,000/- imposed on the appellant, under Section 112(a)(i) of the

Customs Acl, \962, in the facts and crrcurnstances of the case. is

legal and proper or otherwise.

w
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6. It is observed that on the basis of suspicicus movement, the

appeilant having Indian Passport No. N8642242 was, intercepted by the

officers of Customs, Air Intelligence Unit (hereina-fter referred to as "AIU")

on arrival at SVP International Airport, Ahmedabad while attempting to exit

from Green Channel. Thc baggage ofthe appellant was scanned and during

scanning of baggage, some dark coloured image was noticed in one of the

baggages, further, the baggage was opened and 02 go1(1 bars were found in

the baggage. The weight of the gold bars was 845.5(10 gms. Further, in

front of the Panchas, the officers asked the appellant about the O2 gotd

bars which were found in his baggage, in reply of whictr he stated that both

the gold bars belonged to him. The Government Approved Valuer, Shri

Kartikey Vasantrai Soni, conlirmed and informed vide valuation report

dated O 1.O2.2O24 that the two cut gold bars weigt.ing 845.5O0 grams

having total a purity of 999.00 (24Kt), valued at Rs 47,07,254/- (Tariff

Value) and Rs 54,98,287/- (Market Value). The appellant did not declare

the said gold before Customs with an intention to escape payment of duty.

These facts have also been confirmed in the statem(:nt of the appellant

recorded under Section 108 of the Customs Act, 1962 on the same day.

There is no disputing the facts that the appellanr. had not declared

possession of gold at the time of his arrival in India. Thereby, he has

violated the provisions of Section 77 of the Customs \cl, 1962 read with

Regulation 3 of thc Customs Baggage Declaration Regulations,2013. T

facts are not dispul ed n;

7,

6.1 I find that it is undisputed that the appellant had not de

seized goid to thc Customs on his arrival in Ind ia. Further, in s

statement, the appellant had admitted the knowledge, possession, carrih$q,

non-declaration and recovery of the seized gold. The appellant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in india. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant h.ad not declared the

same as required under Section 77 of tine Customs l,ct, 1962, Since the

confiscation of the seized gold is upheld, the appellant had rendered

himself liable for penalty under Section 112(a)(i) of the (lustoms Act, 1962.

6.2 I have also perused the decision of the Governnlent of India passed

by the Principal Commissioner & ex officio Additional Secretary to the

Government of India submitted by the appellant and other decisions also. I

find.that the Revisionary Authority has in all these cases takerr similar view

that failure to declare the gold ald failure to comply with the prescribed

conditions of import has made the impugned gol,J "prohibited" and

therefore they are liable for confiscation and the appelj.ant is consequently

ib

&
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liable for penalty. Thus, it is held that the undeclared two cut gold bars

weighing 845.500 grams having total a purity of 999.00 (24Kt), valued at

Rs 47,O7,254/- (Tariff Value) and Rs 54,98,287l- (Market Value) are liable

to confiscation and the appellant is also iiable to penalty.

6.3 In this regard, I also rely the judgemcnt of the Hon,ble Supreme

court in the case of om Prakash Bhatia vs commissioner of custorrrs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

"...............(a) if there is any prohibition of import or export of good.s

under the Act or ang other law for the time being in force, it tuould. be

considered to be prohibited goods; and (b) this utould. not includ.e ang

such goods in respect of which the conditions, subject to tuhich the good.s

are imported or exported, haue been complied. with. Thi.s, would. mean

that if the conditions prescribed for import or export of goods ore not

complied wtth, it would be considered to be prohibited. goods. Thb u,,.uld

also be clear from section I 1 which empowers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such cond_itions,to be fulfiiled.
before or after clearance, as maA be specified in the notification, the

import or export of the goods of any specified d,esciption. The notification

can be i.ssued. for the purposes specified in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescribed conditions to be fulfilled before or after clearance of good.s. If
conditians are not fuljllled, it mag amount to prohibited good-s.........,,

$

t is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goorls unclcr Section l l ol the

Customs AcL, 1962, but it is to be imp.rtcd on fullllmcnt of certain

conditions, still, if the conditions for such import are not comphed with,

then import of gold will fall under prohibrl.cd goods. Hernce, I find no

infirmity in the impugned order on this count,

6.4 In respect of absolute confiscatron of two cut gold bars wcighing

845.500 grams having total a purity of 999.00 (24Kt), valued at Rs

47 ,O7 ,254 I - (Tariff Value) and Rs 54 ,98,287 I - (Market Value), it is

observed that the adjudicating authority in the rnstant case relying on the

decisions of Honble Supreme Court in thc casr: of Om Prakash llhatra Vs

Commissioner oI Customs, Delhi 2003 (tSS) D.t_.T'. 423 (SC), I-ton,ble

Kerala High Court in the case of Abdul Razak l2Ot2 (22 S) iEL'l 3OO (Ker),

Hon'b1e High Court of Madras in the case ol Samynathan Murugesan 12OO9

(247) ELT 21 (Mad)1, Malabar Diamond Gallery I\t. Ltd 12O16 TIOL t664.

HC-MAD-CUS], Hon'ble High Court of Madras in thc case of p Sinnasarny

I2ot6 1344) ELT 11sa (Mad)l /2019-Cus datcd 07. 10.2019

f.
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in F. No. 375/06lBl2O17 RA of Government of India, )vlinistry of Finance,

Department of Revenue Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu in paras 25 lo 32 of the impugned order, had

ordered for absolutc r;onfiscation of two cut gold bar:; weighing 845.500

grams havrng total a purity of 999.00 (24Kt), valued at Rs 47 ,O7 ,254 l-
(Tariff Value) and Ils 54 ,98,287 I - (Market Value) .

6.5 I find that the Honble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-ll Vs Dharmesrh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Honble High Court

of Madras in the case of Commissioner of Customs (Iir) Chennai-I Vs P.

Sinnasamy 12016 (344) E.L.T. 1 15a (Mad)l and the decir;ion of Honble High

Court of Bombay in the case of Commissioner Vs Ai:'red Menezes [2009

(2421 E .L.T. 334 (Bom)1, and were of the view that ir case of prohibited

goods as defined under Customs Act, 1962, the adjudicating authority may

consider impositron of fine and need not invariat)ly direct absolute

confiscation ofthe goods. The relevant paras are reproduced hereunder:

'8. It is the argument of the Reuenue that under the aforesaid

proui^sion, once the goods in question are prohibite'C goods under the

Act, no di.scretionary power i,s left u.tith the adjudkating authoitg for

imposition of fine. We are afraid that the said plea o.f the Reuenue mag

not find support from the pinciple of latu laid down bg the Hon'ble

Bombag High Court in the ca.se of Alfred Menezes case (supra), Their

Lordships after analgzing the said prouision of Siection 125 of the

Customs Act obserued a^s follou,ts:

3. It i.s, therefore, clear that Section 125(1, deals u-tith tun

situations (1) the importation and exportation of prcthibited goods and

(2) the importation and exportation of ong other goods. Insofar o.s

importation or exportation of prohibited goods, the zxpression used rs

that where the goods uere confi,scated, the officer "ntag", In the case of

ang other goods, ulhich are confiscated, the officer ":;hall".

4. It i-s, therefore, clear that insofar as the prohibited goods are

concerned, there i-s discretion in the offtcer to relecse the conftscated

goods in terms as set out therein. Insofar as other goods are

concerned, the officer is bound to releose the goc'ds. In the instant

L'ble Madra^s High

us, in uieu.t of the

s/49-59/CUS/AH D I 2024 -2s Page L2 of 25

1 case, u)e ore concelyled u,tith prohibited goods. The officer has

his dLscretion. The Tibunal t2999_1%A E.L.T. 587 En. -

)l has upheld the order of the adjudicating officer.
a
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10. The other argument oduanced by the Lci. AR for the Reuenue i.s

that in ui.eut of the judgment of Hon'ble Mad.ras High Court in p.

Sinnasamy's ca.se, discretion conferred_ und.er the proui,sion cannot be

arbitrary and it i.s to be exercbed in judicious manner. From the find.ing
of the Ld. Commi.ssioner, we notice thctt euen though hE has not

corusid"ered the goods as prohibited ones, obseruing it in the sen-se that

these are not arrns, ammunitions, narcotic substance, but after

examining the fact that the gold bars were imported. for its authorized_

use in the SEZ and after considering other extenuating circum_stances,

exercised discretion in dtrecting confiscotton of the gold- bars remoued.

unauthorizedlg from the SEZ unit with option to recleem the same on

paAment of fine. We find that in p. SinnusamA,s cctse (supra), the

adjudicating authoritg ha.s directed absolute confi.scation of the gotd.

smuggled into the country, which was set osid.e bg the Tribunal, ulith a

directbn to the adjudiratirLg authority to consi.d.er imposition of fine,
which did not find fauour from the Hon'ble High Court. Their Lord.ships

obserued that once the adjudicating authoitg ha"s reasonably and

correctlg applied the di.scretion, it is not open to the Tibunal to giue

positiue direction to the adjudtcating authoritg to exercise option in a
particular ,nannen Euen though the facLs ond circumstances in the said_

ca.se are different from the present one, inasmuch as in the said case

the Commi.ssioner has directed absolute confbcation, but in tlte present

case option for payment of fine tuas extended bg the Commissjoner;

weuer, the pinciple laid down therein is definitetu applicable to the

+

present case. Therefore, we do not fincl me rit tn the contention of Lhe

Reuenue thot the Adjudicating authority outr1ht to haue clirected absolute

confi-scation of the seiz.ed goods."

6.6 I have also gone through the judgement of Hon,ble Tribunal in the

case of Commissioner of Cus. &C.Ex., Nagpur-I Vs Mohd. Ashraf Armar

[2019 (369) E.L.T. 1654 (Tri Mumbai)] whercin thc Honblc Tribunal, after

considering the decision 6f Hon'ble Supreme Court in the casc of Om

ll8
+
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aforesaid pinciple, euen if the good_s in qur:stion are r:onsidered as

prohibited goods as defi.ned under the Cusfom-s Act, Lhe acijurlicoting

authoity mag consider imposition of fine and" need not inuaiably
direct absolute confi.scation of the goods. In these premises, thus to
consider the issue raised at the bctr that tuhether the gold. bars

remoued from the Unit in SEZ without permission and contrary to the

Circulars issued bg RBI and Customs, became prohibited. good.s, or

otherwise, in our uiew, becomes more on academic exercise and hence

need not be resorted to.



Prakash Bhatia Vs Commissioner of Customs, Delhi 20t13 (155) E.L.T' 423

(SC), has upheld the order of Commissioner (A) who se- aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued at Rs. 27,O2,137 l- on

payment of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

44. We haue pentsed the case record as u-lell as .iudgment passed

bg the Hon'bLe Supreme Court, Delhi in Om Prakash Bhatia's ca.se.

Releuant tnterpretation of "prohibited goods", as made in para 9 of the

said judglment is reproduced belout for ready reference':

" From the aforesaid definition, it can be stated that (a) if there is ang

prohibition of import or export of goods under the Act or ang other law

for the time being in force, it unuld be considered to be prohibited

goods; and (b) this u.tould not include ang such go'tds in respect of

tuhich the conditions, subject to ttlhbh the goods are imported or

exported, haue been complied uith. This would rnean that if the

conditions prescribed for import or export of goods are not complied

u.)ith, it ulould be considered to be prohibited goods. This tuould also be

cLear from Section 1 I u.thich empowers the Centrctl Gouettment to

prohibit either 'absolutelg' or 'subject to such conditi<tns' to be fulfilled

before or after clearance, as maA be specified in thz notiJication, the

import or export of the goods of ang specifted description. The

notification can be Lssued for the purposes speciiied tn sub-sectian (2).

Hence, prohibition of importation or exportation cotLld be subject to

certain prescribed conditions to be fulfilled before or after clearance of

goods. If corulitions are not fulfttled, it mag amount to prohibited goods.

This is also mad-e clear bg thi.s Court in Sheikh Mohd. Omer u. Coilecto,

of Customs, Calcutta and Others Ilg7O) 2 SCC 721)l wherein it was

contended that the expression 'prohibition' used in Se:ction 111(d) must

be considered as tt total prohibition and that the e4cression does not

bring tuithin its fold the restictions imposed bg clause (3) of the Import

(Control) Order, 1955. The Court negatiued the said ccntention and held

thus: -

'...What ctause (d) of Section 111 sags i,s that ang goods ttthbh are

imported or attempted to be imported contrary to "ang prohibition

imposed bg ang lau-t for the time being in force in th:re country " is liable

be confLscated. "Ang prohibition" refened to in that section applies to

ery tApe of "prohibition". 'fhat prohibition moy be a>mplete or portial.

ny restriction on import or export is to an extent d. prohibition. The

expression "ang prohibition" in Section 1 1 1(d) of the ()ustoms Ac| 1962

s/49-5 9/Cr.J S/AHD I 2024 -2s Page 14 of 25
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includes re stictions. Merelg because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three d_ifferent expressions

"prohibiting", "restricting" or "othertuise controlling',, we connot cut

down the amplitude of the uords "any prohibition" in Section I I l(d) of
the Act. "Arut prohibition" means euertl prohi.bition. tn other tuorcls alL

tgpes of prohibitions. Restictions is one type oJ prohibitton. From item

(I) of Schedule I, Part IV to Import (Controt) Order, t9SS, it is cLear that

import of liutng animals of all sorts is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5, Going l:y the bare reading of the said interpretation, it con be

said that in the definition of prohibited goods in terms of Section 2(33)

of the Custom-s Act, 1962, any such goods means any such restricted.

and prohibited goods and not any other gootls. It is ln fhls contest the

whole analgses of prohibited goods is matle bg the Hon'ble Apex Court

and not in respect of onA other goods other thon prohibited and_

restricted goods. Gold being a permitted gloods for importcttion, cannot

be said to be restricted goods in appLyingl such ttn interpretation but

ceiling on the maximum quantitA thot couLd_ be importecl could neuer be

equated with restriction or prohibition to such tmportation. Ad.mitte d_lg,

appellant's intention to euade duty bg suppressing1 such import is

apparent on record for which Commissioner (AppeaLs) has rightly

confirmed fine and penaltg under releuant prouisions of the Customs

Act but absolute confiscation of gold, which is permitted- to be imported.

to India, solely on the ground that it u.r;.s brourlht in concectLment cannot

e said to be in confirmitg to law or contradictorg kt der:iston of Hon'ble

pex Court giuen in Om Prakash Bhatia's cctsc. Hence the ctrd-er.

6, Appeal is dismissed ond the Orrier in Original l{o.

1/SBA/JC/CUS/2014, dated 27 5 2014 pas-sed bg the Commissioner

(Appeals) is hereby confirmed. "

6.7 It is further observed that in respect of absolute confiscation of gold

la1, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 fi1ed at Hon'ble High Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Honble High Court has uphr:lrl thc dccision of Hontrle

Tribunal who had upheld the decision of Commissroncr (Appeals) that gold

is not prohibited item, it should be olfcrcd for rcdemption in terms of

Section 125 ol the Customs Act,l962 and thus rejectcd the review

application filed by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced he undcr:

I
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17. Nothing u.tas placed before this Court to challenge the finding of

the Commi.ssioner (AppeaLs), ulhich was upheld by the Tibunal that

Gold is not a prohibited item, and nothing uas placed before thi.s

Court to establish that this finding of the Coinmissioner (Appeals)

LUAS U)rong Or et'roneous.

18. Euen if the goods in question had been brought into Indict ulithout

folLouing the conditions prescribed therefore orul those fall utithin the

categorA of prohibited condition, Section 125 of the Act prouides thot

the Adjudicating Officer may giue to ttle ouner of such goods an

option to pog fine in lieu of confiscation. Sect,:.on 128 A of the Act

confers pouers on the Commi.ssioner (Appeals,i to pass such order, as

he tltinks just ond proper, confirming, modiftring or annulling the

decLsion or order appealed against. In the presient case, the

Commi"ssioner (Appeals) has modiJied the order of absolute

confiscation bg imposing penoltg in lieu thenzof, u.thich was utelL

tDithin hi.s pou.)er as per Section 128 A. The Trib;tnal has alfinned the

order of the Commi,ssioner (Appeals). Thb r)ourt dismbsed the

further Appeal filed bg the Department, jinding no illegalitg in the

judgment passed by the Tribunal.
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" 16. In the present ca-se, the Commissionzr (Appeals) has hetd

that the gold Ls not a prohibited item, it sitould be offered for

redemption in terms of Section 125 of the A,:t. The Tribunal has

recorded that the respondents hod brought ;,mpugned Gold from

Banglkok to Gaga International Airport u.tithout ,Teclaring the some to

Custom^s Authorities and there was nothing to <txplain o.s to hotu the

Customs authoities posted at Gaya International Airport could not

detect such huge quantitg of gold being remoued from Gaga

International Airport bg passengers on their arnual and there utas no

explanation as to hou.t the respondents procured goLd before theg

uere intercepted at Mughalsarai Railulay Station and the Tibunal

has dismissed the Appeal"s for the aforesaid reason and has affirmed

the order passed bg the Commrssioner (Appeals) holding that the

import of gold was not prohibited under the Fcreign Trade Policy or

ang other Lau,t and, therefore, there is no .;uffici.ent ground for

absolute confLs<:atian of the gold.

19. In uiew of the aforesaid discussion, we are of the uieut that the

order po^ssed by this Court refusing to interfere with the aforesaid



order passed bg the Tibunal does not su,ffer from any error, much

less from an error apparent on the face of the record.

20. The reuiew application lacks meits and, accordinglu, the same is

dLsmissed. "

6.8 Further, It is observed that in the decision vide erder

No.355 12022-CUS (WZ)/ASRA/MUMBAI, ciatcd 07.12 2022 of the principat

Commissioner & ex-officio Additional Secre1.ary to Gove rnment of India, the

Honble Revisionary Authority, after going through thc details of the case

wherein the passenger had brought 02 gold bars of 01 kg each and 02 gold

bars of 10 tolas each totally weighing 2233.2 grams wrapped with white

coloured self-adhesive marking tape and conceale d in both the watch

pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on payment of redemption fine. The relevant paras of the order are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouid_ed.

discretion to consider releose of goods on redemption fine. Hon'ble
Supreme Court in ca.se of M/s Raj Grow Impex (CIVIL APPEAL NO(s).

2217-2218 of 2O21 Arising out of SLP(C) Nos. i4633-14634 of 202O-
Order dated 17.06.2021) has laid down the conditions and
ctrcurnstances under which such dLscretion can be used. The saffE are
reproduced belotu:

7 1 . Thus, uhen it comes to discretion, the exercise thereof has to be
guided bg law; hos to be according to the nies of reason and justice;
and has to be based on the releuant considerations. The exercise of
dbcretion i.s essenttally the discernment of what is right and proper;
nd such dbcemment is the citical and cautious judg ment of what is
nect and proper by differentiating beturcr'n shodnu) and. substance a.s

bettueen equity and pretence. A holciar of public offi-ce, when
rci.sirLg discretion conferred by the statute, hc's to en.sure that such

exerci-se is in furtherance of accomplishm.ent. o.f tht pttrpose u.nd.erLging

confertnent of such pou)er. The reqtLir<trrtents of rr:asoncLbleness,

rationality, impartialitg, fairness and equitg are inherent in ang exercise

of discretion; such an exercise can neuer be al:<:ord.irtg to the priuate
opinion.

71.1. It is hardlg of any d.ebate that discretion hc.s to be exerclsed
judiciousLg and, for that ma.tter, all th.e fa.cts ond a.Ll the releuont

surrounding factors as also the impl.ica.ti.on of exerci.se of di.scretion

either way haue to be properlg ueighed. an.d. a balanced deci.sion is

required to be taken.

17.1 Gouentment further obserues thctt there clre cotena of
judgements, ouer a peiod of time, of the Hon'ble Courts and other

forums tuhich haue been cat oical in the uiew that grant of the option

'1, 3IT

4
n

I
{

I
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of redemption under Section 125 of the Custonu; Act, 1962 can be

exercised in the interest of justice. Gouernment pla,:es reliance on some

of the judgement-s as under:

(a) In the ca^se of Commksioner of Customs, Aliganj' Lucknout us

Raiesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All) the Lucknout bench

of the Hon'bLe High Court of Allohabad, has h<tld at para 22 that

"Customs Excise & Seruice Tax Appellate Tibuna,, Allahabad ha.s not

committed anA error in upholding the order dated Il7-8-2O18 passed bg

the Commissioner (Appeals) holding that Gold b rLot a prohibited item

and, therefore, it should be offered for redemptiort in terms of Section

1 25 of the Act. "

(b) The Hon'bLe Hig1h Court of Judicature at Madras, in the

judgement in the case of ShikMastani Bi us. Prinopal Commi.ssianer of
Customs, Chennai-I [2O ] 7(345) E.L.T. 20 1 (Mad) upheld the order of the

Appe\late Authority ollou.ting re export of gold on pa.gment of redemption

fin.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of
R. Mohandos us. Commlssioner of Cochin [2O16(336) E.L.T. 319 (Xer)]

has, obserued at para 8 that "The intention of Seclion 125 is tha| after

adjudication, lhe Customs Authoritg is bound to 'elease the goods to

ang person from uthose custodg such goods haue bzen seized...."

18.1 For the reasons cited aboue, Gouernment finds that thi-s i's not

a case of impersonotion as constnted bg the lou.ter authorities. Also, for
the reasons cited aboue, it utould be inappropiate to term the appellant

as habitual offender. In the instant case, the impugned gold bars uere

kept by the appticant on hb person i.e., in the pock'zts of the pants u,T:rn

bg him. GouerrLment obserues that sometimes passengers resort to such

innouatiue methods to keep their ualuobles / preckus possessions sofe.

Also, consideri.ng the Lssue of parity ond fairness as mentioned aboue,

Gouernment finds that this is a cose of non-declaration of gold.

18.2 Gouernment fi.nds that oll these facts ha'.te not been properlg

consiriered bg the lower authorities tuhtle absolutely confrscating the

(O2) two F'M gold bars of I kg each and ttuo gold bars of 10 tolas each,

totallg u.leighing 2233.2 grams and ualued at Rs 58,26,977/ -. Also,

obseruing the ratio of the judicial pronouncements cited aboue,

Gouentment arriues at the conclusion that deci.sion to grant the option of
redemption ulould be appropiate in the facts and circumstances of the

instant case. Therefore, the Gouernment maintain:; confi,scation of gold

bars but aLlows the tmpugned gold bars to be rede'emed on pagment of
redemption fine.,(

19 The Gouernment finds
imposed under Section 1 12 (a)

that the penalt,l of Rs 6,00,000/ -

& (b) bg the original authoritg ond
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(d) Also, in the case of [Jnion of India us Dhanak M Ramji

[2O10(252) E.l,.T. A102 (SC)], the Hon'ble Apex Cotrrt uide its judgement

dated O8.03.2O 1O upheld the deci.sion of the Hctn'ble High Court of

Judicature at Bombay [2OO9(248) E.L.T. 127 (E'om)], and approued

redemption of absolutelg confbcated goods to the passanger.

\^/



upheld by the AA i.s commensurate with the omission and commissions
committed. Gouernment finds the quantity of the penaltg as appropriate.

20. In uiew of the aboue, the Gouernrnent modiJies the OIA passed.
by the AA to the extent of absolute confi^scation of the goLd bars i.e. (O2)
two FM gold bars of I kg each and two gold bars of 1O tolas each,
totallg weighing 2233.2 grams and. uaLued- at Rs 58,26,977/ _ and
grants an optian to the applicant to redeem the some on payment of a
redemption jlne of Rs L2,OO,)OO/- (Rupees Twelue Lakhs onlg). The
penaltg of Rs 6,OO,0OO/- imposed by OAA oru) upheld. bg AA i^s

sustained.

o1

terms."
Accordinglg, Reuision Application is decid.ed on the aboue

u:lllq,J'.,

6.9 Further, It is observed that in the reccnt dccision vide Order No

516-517 12O23-CUS (wZ)/ASRA/MUMBAT, dated 30.06.2023 of the

Principal commissioner & ex-officio Additional sccrc1.ary to Government of
India, the Honble Revisionary Authority, aftcr going rhrough the dctails of
the case wherein the passenger was wcaring brown coloured cloth belt

fastened around her abdomen and when the bclt was cut open resulted in
recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Flon'ble revisronary

authority relying on various decisions of High Court and Apex Court, has

allowed gold to be redeemed on payment of redemption fine. The relevant

paras of the order are reproduced hereunder:

"1O. Once goods are held to be prohibited, Stc:tion j25 still prouid_ed

discretion to conside,r release of goorls on red.emption fine. Hon,ble

Supreme Court in case of M/s Rc.j Grout Impex (CIVIL AppEAL NO(s).

2217-2218 of 2021 Aising out of St,F<.'; Nos. 14633-14634 of 2020

Order dated I 7.06.202 1) has laid tlotun th.e conclitions ond_

circumstances under uLhich such discretion can be usecl. The same are

reproduced below:

lt€
i+

s

71. Thus, when it comes to discreti.on, the exerci_se thereof hos to be

uided bg law; has to be accordi.ng to th.e ntles of rea.son. and, justi.ce;

nd has to be based on the releuant corrsi.cl.erotions. The exercise of

di-scretion is essentiallg the discerrtrnen.t ctf'uhat. rs right. and proper;

and. such. discernment is the citicctl ant7. catt.dt:tts Jtl.lgrneni o.f what is

correct and proper by differentitttinq bettueen shutittut ctnd substance as

aLso between equity and pretence. A holder o.[ public: office, uh.en

exercising di-scretion conferred bg the statute, has to erTsure that such

exercise is in furtherance of accomplishment of the purpose under\ying

conferment of such pouer. The requirements of reasonableness,

rationalitu, impartiatitg, faimess and equitA are inherent in any exercLse

\,
a

+
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of dbcretion; such an exerci-se can neuer be according to the piuate

opLnDn.

7 1 . I . lt is hcLrcllit of any debate that discretion \as to be exercbed

judicioustg cLncl., for that matter, atl the facts antd all the releuant

surroun.cling .factors r:s a.lso the imptication of exercbe of discretion

either utag hcnte to be properlg tueighed and a balanced dec{*ston is

required kt be trtkeru

11. A ptain reading of Section 125 shows that the Adjudboting

Authoritg is bound. to giue an option of redemption uthen the goods are

not subject to ang prohibition. In case of prohibited goods, such as' the

gold, the Adjudicating Authoitg mag allou.t redemption' There i's no bor

on the Adiudicatingl Authoritg a\touing redemption of prohibited goods'

This exercise of di^scretion uill depend on the nature of goods and the

nature of prohibition. For instance, spurious drugs' arms, ammunition'

hazardous qood-s, contaminated fTora or fauna, f'tod rtLhich does not

meet the food sc{ety sto:nd.ard.s, etc. are hormJu| to the soctety tf

allowed- to find their utag into the d.omestic market' On the other hand'

relea.se of certain goods on redemption fine, euen though the same

becomes prohibited as conditian of import haue not been satisfi-ed, mag

not be harmfut to the soci.etg at large. Thus, Adjud|'cating Authoitg can

allow redemption under section 125 of ony goods uhich are prohibited

either under the Custom^s Act or ang other la u.t on p'tgment of fine'

12.1 Couernment further obserues that thtzre are catena of

jud.gements, ouer a peiod of time, of the Hon'ble Courts and other

.forums u.thich haue been categorical in the uieu that grant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

excercised_ in the interest of justice. Gouernment plc,ces reliance on sotn.e

of the judgements as under:

(a) In the case of Commbsioner of Customs' Aliganj' Lucknora us

Rajesh Jhamatmal Bhat 2O22(382) E.L.T. 345 (Alt ' the Lucknqw, bench

of the Hon'ble Hi41h Court of Allahabad, has hzld at para 22'that

"Custom^s Excise & Seruice Tax Appellate Tribunal, Allahabad has not

committed anA error in upholding the order dated .27-8-2018 passed bg

the Commissioner (Appeals) holding that Gold i-s not a prohibited item

and,, therefore, it should be offered for redemptio,"L in tertls of Section

125 of the Act."

(b) The Hon'ble High Court of Judicature at Madras, in the

judgement in the case of ShikMastani Bi us. Principal Commissioner of
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3I lt.-t,

Custom-s, Chennai I [2OiZ(345) E.L.T. 20t (Mad) upheLct the ord.er of the

Appellate Authoritg alLowing re-export of gold on paAment of red.emption

fine.

(c) The Hon'ble High Court of Kerala at Emakulam in the case of
R. Mohandas us. Commrssf oner of Cochin [2O16(336) E.L.T. 599 (Ker)]

ha,s, obserued at para 8 that "The intention of Section 125 is that, after
adjudbation, the Customs Authority is bound to release the good.s to

ang person from whose custodg such good.s haue been seized....."

(d) Also, in the case of tJnion of Ind.ia us Dhanak M Ramji

[2O1O(252) E.L.T. A1O2 (SC)], the Hon,bLe Apex Court uid,e its jud.gement

dated O8.03.2010 upheld the deci_sion of the Hon,ble High Court of
Judicature at Bombay [2OO9(248) E.L.T. j27 (Bom)], and approued.

redemption of absolutelg confiscated good_s to the passanger.

12.2 Gouemment, obseruing the ratios of the aboue judicial

pronouncements, arriues at the conclusion that decision to grant the

option of redemption u.nuld be approprtate in the focts and

circumstances of the instant case.

13 Gouernment notes thot the quantity of impugned- gold. dust
(conuerted into bars) under import, is neither substantictl nor in
commercial quantitg. The appellant claimed outnership of the impugned

goLd and stated that the same uas brought for marriage purpose. There

are no other claimants of the said gold. There b no allegation that the

appellants are habitual offenders and was inuolued in similar offence

earlier. The fact of the case indicates that it is a case of non d.eclaration

of gold, rather than a case of smuggling for commercial considerations.

The absolute conJiscation of the impugned gotd, leading to

dispossession of the gold in the instant case is thereJore horsh and not

asonable. Gouemment considers granting an option to the appellant to

deem the gold on paAment of a suitable redemption fine, os the same

utould be more reasonable and judicious

Ten Thousand onlg)."

+

I
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14. In ui.ew of aboue, the Gouernment modifies the impugned order

of the Appellate Authoitg in respect of the impugned gold seized from

the appellant. The seized gold from the appellant 1 i.e. impugned gold

bars uteighing 1417.6189 grams with puity of 994.4O% and O1 muster

ueighing 19.1384 gram^s utith purity of 981 .40%, totally ueighing

1478.3415 grams and totally ualued at Rs 41,O7,735/ i.s allowed to be

redeemed on paAment of a fine o/ Rs 8, 10,000/' (Rupees Eight Lokh



6. iO Further, the Principal Commissioner & e:-officio Additional

Secretary to Government of India in the Order I'{o 38O 12O22-CUS

(WZ)/ASRA/MUMBAi, dated 14.12.2022, wherein the applicant was

carrying 27O grams of gold dust which has been ingen: ously concealed by

pasting it with glue in between two T shirt worn by him, had finally held

that since the appellant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non-declarlrtion of gold' rather

thanacaseofsmugglingforcommercialconsiderations.Withthis

observation absolute confiscation was set aside and golC was allowed to be

redeemed on payment of redemption fine

6.llFurther,thePrincipalClmmissioner&e:<-officioAdditional

Secretary to Government of India in the Order No 67 12O23-CUS

(WZ)/ASRA/MUMBAI, dated 3O.O 1.2023, on recovery of two gold bars of

0lkgeachand02goldbarsofl0tolaseachconcealedinthepantworn,

totally weighi ng 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appeilate Authority allowing redemption of gold bars on pa5rment of

redemption fine of Rs i 1,OO,0OO/. and upheld the pena.lty of Rs 6'O0'000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious' the

passenger was not habitual offender and involved in the similar offence

earlier, there was nothing on record that he was prlrt of an organised

smuggling syndicate. 'lhc Government found that this was a case of non-

declaration of gold and held that absolute confiscatirln .of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

with this observation the order of Appellate Authority g;ranting an option to

redeem the gold on payment of redemption fine was upheld'

6.72 Further, the Hon'ble High Court of Allahat

Commissioncr of Customs, Aliganj, Lucknow Versus

Binat [2022 (382) ELT 345 (A11)] had upheld the decisior

wherein the i-lon'ble Tribunal had upheld the decisi,

(Appeal) wherein 4O76 grams of gold bars recoverec

designed cavities made in the shoes, valued at Rs.

allowed to be redeemed on payrnent of redemption fi:

Hon'ble Tribunal had reduced the redemption fine frol

15,OO,0O0/- and penalty was also reduced from 1O,0O

as ordered by the Commissioner (Appeal). The I

observing that gold was not prohibited under the For

any other law for the time being in force and, th

sufficient ground for absolute confiscation of

of Hon'ble Tribunal.

rad in the case of

Rajesh Jhamatmal

r of Honble Tribunal

rn of Commissioner

I from the specially

1,O9,98,O18/- was

ee and penalty. The

n 25,O0,000/- to Rs

,000/- to 5,00,0oo1-

Ion'ble High Court

eign Trade Policy or

:refore, there is no

e1d the decision

'r'

tr
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6. 13 Further, the principal Commissioncr & ex_officio AdditionalSecretary to Government of India in thc reccnt dcr:ision vide Order Ncr68/2024-CUS (WZ)/ASRA/MUMBAT, datcd 24.0 1.2O24, in the case of MrKasmani Asif Abdul Aziz wherein the passenger harl kept three gold
kadiwali chains and two gold pendants in a transparcnt plastic pouch kcpt
in pant pocket totally weighing 1200 grams of 24 kt having 999.0 purity
valued at Rs. 35,22,816/_ (Tariff value) and Rs. 39,02,400/_ (Market value)
had finally held that since quantum of gold is not commercral and the
applicant was in possession of invoice for purchase of gold jewellary,
concealment was not ingenious, the passanger is not a habitual offender
and was not involved in the similar offr:nce earlicr and not a par1. of
organised smuggling syndicate, rt is a case of non_dr:r:laration of gold,
rather than a case of smuggling for commercial considerations. With this
observation absolute confiscation was set aside and gold was alrowed to be
redeemed on payment of redemption fine.

6.14 In view of above decisions of thc pnncipal Cornmissioner & ex

officio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicatc. Thr: appellant during

personal hearing before the adjudicating aultroritl, as recorded in the

impugned order has submitted that thc appellanl is Nlll and is rcsiding in

Kuwait since 2O 16 and doing labour work in Kuwait. I-le ts an eligible

passenger coming after more than six months' stay at abroad. He also

submitted that the gold was purchased by him from his personal savings

and borrowed money from his friends. He rcitcratcd that the appellant

brought Gold for his personal and family use. He submitted copies of gold

purchase bills (i) No. 52997 dated 28.01.2024 issued by M/s. Al-Najma

Daulia Gold Jewellery, Kuwait, (ii) No. 52998 dated 28.01.2024 issued by

ttt

+

d\
'+it

/s. Al-Najma Daulia Gold Jewellery, Kuwait showing legitimate purchase

the said gold in the name of the appellant. Thus, thcrc is no dispute in

r+ pect of the ownership of the seized gold. The appellant was not a carrier

ere is nothing on record to suggest that the conccaimcnt was ingenious.
+

The investigation of the case has not brought any smuggling angle but the

investigation suggest that this is case of non dcr:laration ol gold with

intention of non-payment of Customs duty. Furthcr, a copy of appeal

memorandum was forwarded to the adjudicating authority for his comment

and submission of case laws on similar matter but no repiy was received

tiil date. The fact of the present case also indicates that it rs a case of non-

declaration of gold, rather than a case of smuggling for commercial
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consideration. The absolute conliscation of impugn':d gold' leading to

dispossession of the gold in the instant case is' therefore' harsh' Therefore'

following the decisions of Principal Commissioner & ex-officio Additional

Secretary to Govcrnment of India, the decision of Honble High Court of

Allahabad sitting at Lucknow in the Civil Misc Re uiew Application No

ls6l2o22filedbyCommlssionerofCustoms,Lucknov',andthedecisionof

Honble Tribunal, Ahmedabad and Mumbai as detailed in the above paras,

I am of the consiclered view that the absolute confiscrltion of two cut gold

bars weighing 845.50O grams having total a purity of !)99.00 (24Kt), valued

at Rs 47,07,25a l- $ariff Value) and Rs 54,98,287,/- (Market Value) is

harsh. I, therefore, set aside the absolute confiscation ordered by the

adjudicating authority in the impugned order and allc,w redemption of two

cut gold bars weighing 845.500 grams having total a purity of 999.OO

(24Kt), valued at Rs 47 ,O7 ,2541- {Tariff Value) and Rs 54,98,287/- (Market

Value), on payment of fine of Rs 10,0O,000/- in addition to and any other

charges payable in respect of the goods as per S,:ction 125(21 of th.e

Customs Act, 7962.

6.13 In respect of request for re-export of the i:rrpugned gold, it is

observed that the appellant was holding State of Kuvrait Civil ID Card No

249092603254 valid upto 18.01.2026 for passport No N8642242. The

appellant had claimed ownership of gold and desired tc take it back. I have

also gone through the recent decision vide Order No 404-405/2023-CUS

(WZ)/ASRA/MUMBAI dated 30.03.2O23 of the Princ;.pal Commissioner &

ex-officio Additional Secretary to Government of India, the Honble

Revisionary Authority, after observing that the pa.ssenger was having

resident status of t)oha/Qatar, a-llowed re-export of goods. In view of above,

I aliow re-export of seized gold on payment of redemptLon fine as discussed

above and any othcr charges payable in respect ofthe impugned gold

6.14 Further, in respect of imposition of penalt g amounting to Rs

18,0O,0O0/- on the appellant for non-declaration ol. two cut gold bars

weighing 845.500 grams having total a purity of 999.00 (24Kt), valued at

Rs 47 ,O7 ,254 / - (Tariff Value) and Rs 54 ,98,282 / - (Market Value), following

the decisions of Principal commissioner & ex-offrcio Ac.ditional secretary to

Government of lndia, the decision of Hon'ble High court of Allahabad

sitting at Lucknow in the civil Misc Review Applicatio e No 156/2022 filed,

by Commissioner of Customs, Lucknow, and the decision of Honble

bunal, Ahrncdabad, Murnbai and Allahabad as dt:tailed in the above

as, I am of the considered view that penalty of Rs. 1g,00,000/- ordered

the adjudicating authority in the impugned order ir; harsh. Therefore, I

duce the penalty to Rs. 4,70,000/-.
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6.14 The fine and penalty of the above amount will not only eliminate
any profit margin, if any, but wili also have a positive effect on the
applicant to ensure strict compliance of law in future.

7 In view of above the appeal filed by the appeilant is disposed of in
the above terms.
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(ii)

3rdhffi), 3r6Tdrard

d Pos A.D. ^.4S (AppE/:i.S), AHtIEDrBA r)

(AMIT G rrA)
COMMI SSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -18.06.2O25

..,].

6
* oItftsl-o/s

rSrrr 
'q:m t

ERINTEIIDENT

F No s/4e-5e / cus / AHD I 2o2a-F---

(i) Mr Lokesh Kala_I, Resi Village Rajpur,
Dist Dungarpur, Rajasthan - 314001,

Rishikesh J Mehra, B/ 1103, Dev Vihaan,
Behind 3.d Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-3g0005

Copy to:

;V4n Principal Chief Commissioner of Customs Gujarat, Customs
House, Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Ahmedabad.
3. The Joint/Additional Commissioner of Customs, Ahmedabad.
4. Guard File
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