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P | WIS Y=AT FILE NO.

SUie SHTEY YW ORDER-IN-

APPEAL NO. (41 Yo sififagy,
g 1962 BT URT 128% & 3ict) JMN-CUSTM-000-APP-405-25-26

(UNDER SECTION 128A OF THE
CUSTOMS ACT, 1962):

Shri Amit Gupta

T uiReedl PASSED BY Commissioner of Customs (Appeals),
Ahmedabad

SeYd Ul W @1 ¥, 9 i
g ARISING OUT OF Final 1065/SBY/2024-25 dated 29.08.2024

Assessment Order No.

S MY WY &= &1 At :
9 | ORDER- IN-APPEAL ISSUED ON: 26,11.2025

M/s CAPITAL STEEL CORPORATION, Plot

B 3ydierehelf T AH G Ul NAME AND | No. 84-B, Ship Recycling Yard, Alang, Dist.
ADDRESS OF THE APPELLANT: | Bhavnagar.

w%ﬁwﬁ%ﬁaﬁm%ﬁmﬁwﬂﬂm%%mwﬂﬁm
s mar

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | diurgew GfFraw 1962 @Y URT 120 € @ (1) (U SxORE) ¥ U FEtaad
W%W%Wﬁﬁﬁwmﬁmﬁ'mwmﬁﬂ
9 R W Wiy &t adke @ 3 7d & sy R wia/siged wRa (smded
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of th_e.
following categories of cases, any person aggrieved by this ordf‘:r can pljefel_' a Rcw‘m.on
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.

ﬁ?ﬁlﬁaﬁ g TSR/ Order relating to :
@) & & w9 A Jmarfag ®ig A
(a) |any goods imported on baggage.

(@) Wﬁmmﬁ%ﬁﬁﬂﬂwﬁmwﬁﬁmmﬁaﬁwmw
mqwmmwmwwmmﬁ%%qmmmqmwm
wwwwmmmaﬁmﬂmﬁ%mﬁmﬁﬁ.

any goods loaded in a conveyance for im portation into India, but which are not unloaded
(b) |at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

@ wﬂmwmﬁfw,wﬁzﬂsamxwmmﬂqmmﬁuﬁ%mﬂﬁ
et # srerat.

() |Payment of drawback as provided in Chap;ter X of Customs Act, 1962 and the rules made
thereunder.

3. gﬂﬁwaﬁﬁﬁw%muﬁ%ﬁﬁﬁﬁﬁ?mﬁm@mﬁmmﬁﬁm
I wig # sl ok Sw ¥ wy Pufufee s dev §F aifey

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

@ aﬁéuﬂ@e,m?o%mﬁ.ea@qﬁl%mmﬂﬁmmmmmm
) | @ 4 wfygr, e e e § w39 @) ey gee fewe @ g amfee.

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870,

@ | waE qETay & T WY ga e @ 4 Wadl, are &

(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
@ | gTET & Y g @Y 4 whadr

(c) | 4 copies of the Application for Revision.

(T) | GAeIur STde aray @ & (g QITR[ed ATuTTaH, 1962 (@uT A i) # Fraffa oy s o
e, BT, 2us wiedt ok fafay e & 2 & el airam & & 3. 200/-(FYC & H AT %.1000/-
(FUY TP FAR HH ), ST off e &), & W R yarar & wEifore gerE ELeme B
vt afd e, T TTGT ST, ST T € B A 3R FTUT U ARG U1 39N B g ar o
BT & ¥ § 9.200/- 3R afe vep org | 3 8 & B & &9 & %.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-. ,

4. |wg |, 2 & A" gfaa amel & o@mar o WIHEl & 9w § e @1 safed 39
AT | HTed HeQW Hal g af d Aaew Affrgy 1062 @ URT 120 T (1) &

aef il g -3 ¥ s, e Sag gew ok A aiftror
wny Prefofn u3 v ol we amd E Gt =

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 bef e et cetio _ .
a.ddress? ore the Customs, Excise and Service Tax Appellate Tribunal at the following

HWHRew, F0 Iae ‘ng'ﬁuarﬂgﬁ'[ N Customs, Excise & Service Tax Appellate

rfiferg arfrpur, oyt Tribunal, West Zonal Bench

S/49-216/CUS/IMN/2025-26 Page 2 of 7
0




! Ao, sgArht we, Mee AR | 204 Floor, Bahumali Bhavan,
Yof, SIERdl, HEHEEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

drargree U, 1962 @Y URT 120 T (6) & oA, WHAReS HUTAGH, 1962 B
URT 129 € (1) & 3 orfte & Wy Pofafea g wow g9 afte-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

e ¥ Wl amd A ol Bl daree afied grr 7 T gee ok @
qYT TIET T & P! IHH UMY GG ©UU g7 IS HH g | TP BUR BUT.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

e & wrafa e | gl et dages afusrd g wim ma gew AR @
TYT ST AT &8 @Bl IBH Uiy 9@ U o fue g Afda vud uaw wre 9@
JHfie 9 g dl; uig g9R ¥UU

(b)

where the amount of duty and interest demanded and pcn_a}ty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

an

adle o wrafRrg ama F ol Rl dhges aftet gr1 wnm g iR @
AYT NI 7T &8 @ IHH UYY g ©uC ¥ Hfe g . g9 gWR vUl.

()

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(9)

59 3RY & fdvs SRGRY & WA, W T Yeb & 103 QI DA W, el Ledb ql
U U4 ¢S fdag 4 %, o1 €3 & 102 g W W, Fel dad ¢ fag F @, o w@n
@ |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

I AUFTGH B URT 129 (U) & 3aiid dlel WISVl & WHE QX Td® JHTdg
yF- (@) AP AW & forw g1 wefaul @ gura & e ar faft eyl & forg
for o afte . - Spyar

(@) 3rdle a1 ARG UF BT WIadd & ¢ gAR HTded & WY ¥UY Ui | BT Yeb
W Jay g1 =ifge.

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or
(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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S/49-216/CUS/IMN/2025-26

ORDER-IN-APPEAL

M/s CAPITAL STEEL CORPORATION, Plot No. 84-B, Ship Recycling Yard,
Alang, Dist. Bhavnagar (hercinafter referred to as “the appellant”) have filed
an appeal in terms of Section 128 of the Customs Act, 1962 against the
Final Assessment Order No. 1065/SBY/2024-25 dated 29.08.2024
(hereinafter referred to as “the impugned order”) passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

“the adjudicating authority”).

2 Briefly stated, facts of the case are that the appellant, had
purchased a vessel MV CAPE M for breaking up/recycling and filed Bill of
Entry No. SBY/228/2012-13 dated 09.11.2012 for clearance of the said
vessel for home consumption under Section 46 of the Customs Act, 1962.
The Bill of Entry was assessed provisionally for want of original documents

& test result. The appellant paid the duty provisionally assessed.

2.1 Vessels coming for breaking up are being classified under CTH
8908. The appellant has classified the vessel in CTH 8908. However, the
Fuel and Oil contained inside/outside the Engine Room Tanks have been
classified under Chapter Heads of Chapter 27 and they have paid customs

duty accordingly.

2.2 The dispute regarding classification of Fuel and Oil lying in Bunker
Tanks inside/outside Engine Room i.e. whether under CTH 2710 or under
CTH 8908 along with vessels for breaking up has been resolved by the
Hon'ble Supreme Court vide Order dated 05.04.2023 passed in Civil Appeal
No. 5318-5342/2009. The Hon'ble Supreme Court has upheld the common
Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022 passed by
Hon’ble Tribunal, Ahmedabad and also validated the views expressed by
the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. A/11792-
11851/2022 dated 17.10.2022/01.12.2022 passed by the Hon’ble
Tribunal, Ahmedabad, the issuc of classification of fuel & oil lying in
Bunker Tanks inside outside Engine Room has been decided by the
adjudicating authority vide the impugned order and it was held that fuel &
oil contained in Bunker Tanks inside /outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 37/96-Cus Dated 03.07.1996. The remaining fuel and
oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry acc
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filing an appeal as specified under Section 128

1962. The same is reproduced hereunder:

(1) of the Customs Act,

“SECTION 128. Appeals to [Commissioner (Appeals)]. — (1 ) Any
person aggrieved by any decision or order passed under this Act by an
officer of customs lower in rank than a [Principal Commissioner of
Customs or Commissioner of Customs] may appeal to the [Commissioner

(Appeals)] [within sixty days] from the date of the communication to him
of such decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the

appeal within the aforesaid period of sixty days, allow it to be

\%\ presented within a further period of thirty days.]”

51 As per the legal provisions under Section 128 of the Customs Act,
© 1962, the appeal has to be filed within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Hon’ble Supreme
Court in case of Singh Enterprises — [2008 (221) E.L.T. 163 (S.C.)], wherein
the Hon’ble Apex Court had, while interpreting the Section 35 of the
Central Excise Act, 1944, which is pari materia to Section 128 of the
Customs Act, 1962, held that the appeal has to be filed within 60 days, but
in terms of the proviso, further 30 days’ time can be granted by the
appellate authority to entertain the appeal. The proviso to sub-section (1) of
Section 35 makes the position crystal clear that the appellate authority has
no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:
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ral Exci : also the
«g. The Commissioner of Central Excise (Appeals) as

LT
Tribunal being creatures of Statute are vested with jurisdiction to

condone the delay beyond the permissible period provided under
the Statute. The period upto which the prayer for condonation can
be accepted 1S statutorily prouided. It was submitted that the logic
of Section 5 of the mdian Limitation Act, 1963 (in short the
Limitation Act’) can be availed for condonation of delay. The first
proviso to Section 35 makes the position clear that the appeal has
to be preferred within hree months from the date of
communication to him of the decision or order. However, if the
Commissioner is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within. the aforesaid
period of 60 days, he can allow it to be presented within a further
period of 30 days. In other words, this clearly shows that the
appeal has to be filed within 60 days but in terms of the proviso
further 30 days time can be granted by the appellate authority to
entertain the appeal. The proviso to sub-section (1) of Section 35
makes the position crystal clear that the appellate cuthority has no
power to allow the appeal to be presented beyond the period of 30
days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal
by condoning delay only upto 30 days after the expiry of 60 days
which is the normal period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in

holding that there was no power to condone the delay after the
expiry of 30 days period.”
5.3 The above view was rciterated by the Hon'ble Supreme Court in
Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon'ble High

Court of Gujarat in case of Ramesh Vasantbhai Bhojani — [2017 (357)
E.L.T. 63 (Guj.)] and Hon’ble Tribunal Bangalore in the case of Shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-

BANG] took a similar view while dealing with Section 128 of the Customs
Act, 1962.

5.4

In terms of legal provisions under Section 128 of the Customs Act
= 3

. 1962 i i A A
&& and in light of the judicial pronouncements by the Hon’b]
srourt, Hon’ble High C on'ble Supreme
. g ourt and Hon’ble Tribunal Bangal
P position of law ; ore,
\\Q/. ~—— aw that the appeals before

=

: it is settled
oy 1 ) fir <

X ae required to be filed within 90 days, thokids st appellate authority are

£ ]ng

the condonable period of 30
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days as i '
A\ pProvided in the Statute, and the Commissioner (Appeals) is not

2.5 In light of the above observation, | find that the appeal has been
filed after 90 days from the date of receipt of the order. I am not empowered
to condone the delay in filing the appeal beyond the period specified in
Section 128 of the Customs Act, 1962, Hence, the same is held to be time
barred.

6. In view of above, [ reject appeal on the grounds of limitation without

going into the merits of the case.
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’ (AMIT GUPTA)
Jiz ] COMMISSIONER (APPEALS)
5 f CUSTOMS, AHMEDABAD.

S

' ~4B)[ Registered Post A.D.
F. Nos. $/49-216/CUS/JMN 2025-2 =
. / /CUS/JMN/ "%5’3 + Dated - 26.11.2025
1. M/s CAPITAL STEEL CORPORATION,
Plot No. 84-B, Ship Recycling Yard, Alang, Dist. Bhavnagar,

Copy to:
\}/"I‘he Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Bhavnagar.

4. Guard File ATTESTED

arefiaras/SUPRERINTENDENT
e ggees (ardies), SrEsaETe.
CUSTOMS (APPEALS), AHMEDABAD
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