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ORIGINAL NO. 1063 /SBY/2024-25 dated 29.08.2024 and
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F. No. SBY/207/2013-14

R G S IME RS I FRICa -
q ORDER 26.02.2026

IN-APPEAL ISSUED ON:

M/s. HOOGHLY SHIPBREAKERS LIMITED,

% | ofie@diemmaual NAME ~ AND | Plot No. V-2, Ship Recycling Yard, Alang,
ADDRESS OF THE APPELLANT: Dist. Bhavnagar.

1. | qeuoaaiar s e ST RS R w A G & [T a g [ aTTaTe .

This copy is granted free of cost for the private use of the person to whom it is issued.

2. | STTReweuTTaN 1962 BIURT 129 SISl (1) (URIRIE)
T 1T 1 TSI EC T D IURIE R RIE b RIE A B b S CR R R R L AR R R 5 G E AT I GRS
IFTRETRER 3 AP/ Agwae  (smaeTayE) fwEry,
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(TSRAAUTT)  AHGATT TS el IR UI T e TRgaa aaae .

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Frafef@arrafRmaend =/ order relating to -

(P)

S IRAIdaB I aTd .

(a)

any goods imported on baggage.

(&)

WIHQQGHI%G‘I%%I%‘IQ&'&IE‘]GH[% Galiq'ﬁllaQQHIGHI'I:E!&IWIHUQGHI{IIQHlaﬂ;lmﬂIﬁm
aﬂﬁ?’f.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

(M

Arryemsiian, 1962 Forumax auRHbHHa T RIS eaRemaTTAT R EraT.

I

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

IRSwHEUFERRTe TR TR

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@)

w,m?o%maﬁ.s SE 1 serdauiRafeTsgarRs R 4

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

WG CHTAVI G ATARTYHANIRIP! 4 wiaar afea

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(n

G eTaTdeT®! 4 wfeai

(c)

4 copies of the Application for Revision.

(H)

&I TATGTaRd - b TG TR e TTTaH, 1962 (GUTHRITA) ' N
afuiaetaserdls, v, qus, el et R ume e aiaamarads. 200 s e
(UGG AT AT, 1000/(FYQTHEARATT s
), . 311R.6 Bleufaui. o
ﬁw,m,aﬂmmammmmﬁmﬁmﬁmw
IRTRTsaraRefaa e adeais.1000/- -

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

Hgy. 2

I AT AT b P I Rgae U TgaugE P AR aawd
HI[P 1962 BIURT 129 T (1) Hyfawnfht. v -2
W,mmmmmmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

AHTRIe®, SIS AEehaaarPYUIeGa | Customs, Excise & Service Tax Appellate

&, ufidiasfiadis Tribunal, West Zonal Bench
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GO, g ATeYaH, e e RRERATRYH, 3R | 274 Floor, BahumaliBhavan,
dl,3BHGIEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

AT ARItaT, 1962 BIURT 129 T (6) ST, GHREHIHTUTTTH, 1962 FIURT 129
Y1) ParferfimsmyafiayeraausRafe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(@)

e R — : 3 —
FHUAEE YUAISHA D HE [ TP EHRIIT .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

()

wmmawmmmmm
U AOEE IR @A h e T U arEQ s e-g e, UageReuT

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(n

IR RS B R H R [eh 3 S R g R TRTA TR0 RIS YT AT AT S 6 1]
FHITATES IR S Il GHEHIRSUT .

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

THSTCRID A I PRUIGHHA, AT TUREH S 10% HETHIATR, S eeh TP UaC S IaGRe, desd |
103 GTHRAR, BB aTesaareHe, AU eR@RIET|

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

SIS R gsdie - - 3ryar
TG TUT BT AT TH TSI

: %arfﬁﬁmﬁﬂum 129 (¥) BTN USSP THM RIS HAGATT-  (F)
(4

Yhder section 129 (a) of the said Act, every application made before the Appellate
¥ribunal-

a) in an appeal for grant of stay or for rectification of mistake or for any other purpose: or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. HOOGHLY SHIPBREAKERS LIMITED, Plot No. V-2, Ship Recycling
Yard, Alang, Dist. Bhavnagar (hereinafter referred to as “the appellant”)
have filed the present appeal in terms of Section 128 of the Customs Act,
1962 against the Final Assessment Order No 1063/SBY/2024-25 dated
29.08.2024 and corrigendum dated 17.02.2026 issued from F. No.
SBY/207/2013-14 (hereinafter referred to as “the impugned order”) passed
by the Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the appellant had imported
vessel MV LION for breaking up and filed Bill of Entry No. SBY/207/2013-
2014, dated 17.12.2013 for clearance of the said vessel for home
Consumption under Section 46 of the Customs Act. 1962 along with
relevant documents. Since the appellant did not have the original copies of
MOA, Commercial Invoice and Bill of Sale, they requested to assess the Bill
of Entry provisionally and submitted PD bond for the same. They have paid
customs duty assessed provisionally. The Bill of Entry was assessed
provisionally for want of original documents. Further, the appellant has
submitted original/notarized copies of Commercial Invoice, Bill of Sale and

MOA for Final Assessment.

2.1 Vessels coming for breaking up are being classified under CTH
8908. The appellant has classified the vessel in CTH 8908. However, the
Fuel and Oil contained inside/ outside the Engine Room Tanks and its
classification was under dispute. The dispute regarding classification of

Fuel and Oil lying in Bunker Tanks Inside/ outside Engine Room ie.

whether under CTH 2710 or under CTH 8908 along with vessl.e_],ls foBa o
breaking up has been settled by Hon'ble Supreme Court in its Order dated ' '

05.04.2023 passed in Civil Appeal No. 5318-5342/2009, Hon'ble Supreme
Court has upheld the common Order No. A/11792-11851/2025 dated -
17.10.2022/01.12.2022 passed by CESTAT and also validated the view
expressed by the CESTAT therein.

2.2 The adjudicating authority vide the impugned order following the
common Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022
passed by CESTAT, Ahmedabad and also following the earlier FAO No.
2430352/SBY/2023-24 dated 24.07.2023 has held that fuel & oil
contained in Bunker Tanks inside / outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 37/96-Cus. Dated 03.07.1996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
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are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending as under;

e Before making Final Assessment of the subject Bill of Entry, the Appellant
was also issued a Challan No. IMP-SBY/682/2014-15 dated 18.06.2014
of Rs. 78,486/-. This additional amount has already been paid on
18.06.2014. But, this paid up challan appears not to have been
considered while making the Final Assessment of the subject Bill of
Entry.

e It is admitted fact that the Hon'ble Tribunal, West Zonal Bench,
Ahmedabad vide their Order No. A/11792-11851/2022 dated 01.12.2022
has clearly held that the remaining stock of bunker is to be classified
under Chapter Sub Heading No. 8908 of Customs Tariff Act, 1975. The
Hon'ble Apex Court has also rejected an appeal filed by the department
vide their Order dated 05.04.2023 in Civil Appeal No. (S) 5318-5342/2009
in the case of M/s. Mahalaxmi Ship Breaking Corp. ETC v/s
Commissioner of Customs, Bhavnagar read with the various appellants as
referred in the above referred Hon'ble Tribunal's Order dated 01.12.2022.

e In view of this settled legal position your Appellant is entitle to get refund
of more paid up duty which was wrongfully ascertain the base of in US
Dollar. This was required to be exclusively valued considering the

disputed stock of bunker as "integral part and partial of the vessel under

he assessable value of the disputed stock of bunker is considered as
tegral part of the vessel", then the assessable value consider for making
al assessment may not be termed as "considering the genuine
transaction value" as contemplated under Section 14 of the Customs Act,
1962. The assessing officer appears to have been grossly erred in
determination of the so called payable duty of customs by considering the
base of transaction value in US Dollar. The assessing officer has grossly
erred in following the "FIFA Procedure" that means first the transaction
value was to be considered and then such "deduction" of such "duty" shall
come in to picture. But, in the present case this fundamental FIFA

Proceedings appears not to have been considered/adopted. Therefore, the

impugned order appears not to have been passed in accordance with this

procedure.

e From the above submission, your Appellant clearly established that the
impugned order appears to have been passed by gross violation of

principle of natural justice, in as much as the impugned order appears to
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have been passed without granting an opportunity to be heard in person
or no such queries if any, with regard to the present issues.

* The impugned order appears to have been passed by gross violating the
norms of "transaction value" in as much as your Appellant had purchase
the subject vessel in US $ exclusively imported but not "imported the
disputed stock of bunker" may not be termed as imported-goods in to
India as defined under section 2 (25). In the present case your Appellant
had exclusively "Whole ship consisting the various parts, accessories,
components and also inclusive of such remaining stock of bunker viz Fuel
oil, MGO etc. Now this concept has clearly accepted by the department in
as much as relied upon a settled case law as settled in case of M/s
Navyug Ship Breaking SBY Alang and other ship breaking units vide their
Order dated 01.12.2022 passed by Hon'ble Tribunal Ahmedabad.

* The appellant pray to set aside the impugned order, and remand back the
case to the Adjudicating Authority for deciding a fresh by observing
principle of natural justice.

4. Shri Rahul Gajera, Advocate appeared for personal hearing on
07.08.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

B I have gone through the facts of the case available on record,
grounds of appeal and submissions made during personal hearing. It is
observed that the appellant had imported vessel MV LION for breaking up
and filed Bill of Entry No. SBY/207/2013-2014 dated 17.12.2013 for
clearance of the said vessel for home Consumption under Section 46 of the
Customs Act. 1962 along with relevant documents. Since the appellant did
not have the original copies of MOA, Commercial Invoice and Bill of __S:_ale;
they requested to assess the Bill of Entry provisionally and submitted PD

bond for the same. They have paid customs duty assessed provis'ional-gt:.;i‘f_

The Bill of Entry was assessed provisionally for want of original documents. ~ ’

Further, the appellant has submitted original/notarized copies of :
Commercial Invoice, Bill of Sale and MOA for Final Assessment. Vessels
coming for breaking up are being classified under CTH 8908. The appellant
has classified the vessel in CTH 8908. However, the Fuel and Qil contained
inside/ outside the Engine Room Tanks and its classification was under
dispute. The dispute regarding classification of Fuel and Oil lying in
Bunker Tanks Inside/ outside Engine Room i.e. whether under CTH 2710
or under CTH 8908 along with vessels for breaking up has been settled by
Hon'ble Supreme Court in its Order dated 05.04.2023 passed in Civil
Appeal No. 5318-5342/2009, Hon'ble Supreme Court has upheld the
common Order No. A/11792-11851/2025 dated 17.10.2022/01.12.2022
passed by CESTAT and also validated the view expressed by the CESTAT
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therein. The adjudicating authority vide the impugned order following the
common Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022
passed by CESTAT, Ahmedabad and also following the earlier FAO No.
2430352/SBY/2023-24 dated 24.07.2023 has held that fuel & oil
contained in Bunker Tanks inside / outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 37/96-Cus. Dated 03.07.1996. The remaining fuel and
oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry.

5.1 I have gone through the impugned order and observe that no
personal hearing was granted before issuance of the impugned order. I am
of the considered view that a reasonable opportunity of being heard is
required to be provided. The appellant has also submitted that they had
not been provided with an opportunity of hearing before passing of the
impugned order. Therefore, requirement of natural justice was not
satisfied. Thus, the impugned order has been issued in violation of the
principles of natural justice. Since no personal hearing was given to the
appellant, there is no finding of the adjudicating authority on the
contentions raised by the appellant. Therefore, I find that remitting of the
case for passing speaking orders after providing the appellant with an
opportunity for personal hearing becomes sine qua non to meet the ends of
justice. Accordingly, the case is required to be remanded back, in terms of
sub-section of (3) of Section 128A of the Customs Act, 1962, for passing
speaking order by the adjudicating authority by following the principles of

tural justice. In this regard, I also rely upon the judgment of Hon'ble
1igh Court of Gujarat in case of Medico Labs - 2004(173) ELT 117 (Guj.),
Q gment of Bombay Hon’ble High Court in case of Ganesh Benzoplast Ltd.
020 (374) E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case
of Prem Steels P. Ltd. - | 2012-TIOL-1317-CESTAT-DEL] and the case
of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. — Del)] holding that
Commissioner(Appeals) has power to remand the case under Section-
35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962.

:qzﬁr\«'

6. In view of the foregoing, the appeal is allowed by way of remand to
the adjudicating authority for passing a reasoned and speaking order, after
affording the appellant an adequate opportunity of personal hearing. The
adjudicating authority is directed to examine all relevant facts, documents,
and submissions placed on record during the appeal proceedings. Based

on such examination, fresh orders shall be issued expeditiously, strictly in
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accordance with the principles of natural justice and the applicable legal
provisions. It is clarified that, while passing this order, no findings or views
have been expressed on the merits of the case or on the submissions made
by the appellant. These shall be independently examined and considered

by the adjudicating authority in accordance with law.

74 In view of above, the appeal filed by the appellant is allowed by way
of remand.
TS ATTESTED ‘l")
( TA)
sitherm/SUPEMNTENDEN T COMMISSIONER (APPEALS)
e ), deTETATT CUSTOMS, AHMEDABAD.

qees (ardie .
CUSTOMS (APPEALS), AHMEDABAD.

By Registered Post A.D.
F. No. S/49-379/CUS/JMN/2024—_2%.§-18 Dated -26.02.2026

To,

1. M/s. HOOGHLY SHIPBREAKERS LIMITED,
Plot No. V-2, Ship Recycling Yard, Alang, Dist. Bhavnagar.,

Copy to: "y
/ The Chief Commissioner of Customs Gujarat, Customs House, ™7 *
Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.
4. Guard File
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