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Under
the Cu

Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (1) of
stoms Act, 1962 shall be accompanied by a fee of -

(E)

e amount of duty and interest demanded and penalty Ievied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
mpees;

where th

(B)
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1b) ere the amount ofduty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding frfty lakh rupees, Iive thousand rupees ;

wh

(rr)

eqq-qRrdrttrFqq+sdY{-&d ;<TTI'TIRTqq.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than frfty lal<h rupees, ten
thousand rupees

(g)

1 o?3rilir{+q{,q6iAr{f,dEf{EEte,3{fl({ErqlCrn I

fs+nMld-+-<stfffi, 10% sfiFEGq{,

(d)

:r\

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.
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12 e (g) - (s)

er section 129 (a) of the said Act, every application made before the Appellate

a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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OlIDEIT-IN-APPtsAL

M/s. HOOGHLY SHIPBREAKERS LIMITED, Plot No. V-2, Ship Recycling

Yard, Alang, Dist. Bhavnagar (hereinafter referred to as "the appellant")

have liled the present appeal in terms of Section 128 of the Customs Act,

1962 against the Final Assessment Order No |O63/SBY /2024-25 dated

29.08.2024 and corrigendum dated 17.02.2026 issued from F. No.

SBY /2O7 l2Ol3-14 (hereinafter referred to as "the impugned ordeC') passed

by the Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authoriq/').

2. Briefly stated, facts of the case are that the appellant had imported

vessel MV LION for breaking up and filed Bill of Entry No. SBY/207 /2013-
2Ol4 , dated 17 .12.2013 for clearance of the said vessel for home

Consumption unde r Section 46 of the Customs Act. 7962 along with

relevant documents. Since the appellant did not have the original copies of

MOA, Commercial Invoice and Bill of Sale, they requested to assess the Bill

of Entry provisionally and submitted PD bond for the same. They have paid

customs duty assessed provisionally. The Bill of Entry was assessed

provisionally for want of original documents. Further, the appellant has

submitted original/notarized copies of Commercial Invoice, Bill of Sale and

MOA for Final Assessment.

2.\ Vessels coming for breaking up are being classified under CTH

8908. The appellarrt has classified the vessel in CTH 8908. However, the

Fuel and Oil contained inside/ outside the Engine Room Tanks and its

classification was r:nder dispute. The dispute regarding classification of

Fuel and Oil lying in Bunker Tanks Inside/ outside Engine Room i.e.

whether under CTH 27lO or under CTH 8908 along with vessels for

breaking up has been setUed by Hon'ble Supreme Court in its Order dated ,' ,

05.O4.2023 passed in Civil Appeal No. 5318-5342/2OO9, Hon'ble Supreme

Court has upheld the common Order No. Al 11792-11851/2025 d,ated,

17.IO.2O22/O1.12.2O22 passed by CESTAT and also validated the view

expressed by the CESTAT therein.

2.2 The adjudicating authority vide the impugned order following the

common Order No. Al11792-11851 12022 dated 17. 10.2O22/O1.12.2022

passed by CESTAT, Ahmedabad and also following the earlier FAO No.

243O352|SBY/2O23-24 dated 24.07.2023 has held that fuel & oi1

contained in Bunker Tanks inside / outside Engine Room are liable to be

classified under CTH 8908 along with the vessei, as covered under para

2(b) of circular rro. 37 /96-Cus. Dated O3.O7.t996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks

s/49-379/CUS/MUN 12024-25 Page 4 of 8



are liable to be classified under its respective heading in Chapter 27lO and

finally assessed the subject Bill of Entry.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending as under;

Before making Final Assessment of the subject Bill of Entry, the Appellant

was also issued a Challan No. IMP-SBYl682l2014-15 dated 18.06.2014

of Rs. 78,486/-. This additional amount has already been paid on

18.06.2014. But, this paid up challan appears not to have been

considered while making the Final Assessment of the subject Bill of

Entry.

It is admitted fact that the Hon'ble Tribunal, West Zonal Bench,

Ahmedabad vide their Order No. Al 11792-ll85l /2022 dated Ol .12.2022

has clearly held that the remaining stock of bunker is to be classified

under Chapter Sub Heading No. 8908 of Customs Tariff Act, 1975. The

Hon'ble Apex Court has also rejected an appeal filed by the department

vide their Order dated 05.O4.2023 in Civil Appeal No. (S) 5318-5342/2OO9

in the case of M/s. Maha-laxmi Ship Breaking Corp. ETC v/s

Commissioner of Customs, Bhavnagar read with the various appellants as

referred in the above referred Hon'ble Tribunal's Order dated 01.12.2022.

In view of this settled legal position your Appellant is entitle to get refund

of more paid up duty which was wrongfully ascertain the base of in US

Dollar. This was required to be exclusively valued considering the

disputed stock of bunker as "integral part and partia-l of the vessel under

*! (3l
erence

W.
@?\?.\

e assessable value of the disputed stock of bunker is considered as

tegral part ofthe vessel", then the assessable value consider for making

al assessment may not be termed as "considering the genuinen

transaction value" as contemplated under Section 14 of the Customs Act,

1962. Tlne assessing officer appears to have been grossly erred in

determination of the so ca11ed payable duty of customs by considering the

base of transaction value in US Dollar. The assessing officer has grossly

erred in following the "FIFA Procedure" that means first the transaction

vaiue was to be considered and then such "deduction" of such "duty" shall

come in to picture. But, in the present case this fundamental FIFA

Proceedings appears not to have becn considered/ adopted. Therefore, the

impugned order appears not to have been passed in accordance with thjs

procedure.

From the above submission, your Appellant clearly established that the

impugned order appears to have been passed by gross violation of

principle of natural justicc, in as much as the impugned order appears to

Page 5 of 8
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have been passed without granting an opportunity to be heard in person

or no such queries if any, with tegard to the present issues.

o The impugned order appears to have been passed by gross violating the

norms of "transaction value" in as much as your Appellant had purchase

the subject vessel in US $ exclusively imported but not ',imported the

disputed stock of bunker" may not be termed as imported goods in to
India as defined under section 2 (25). In the present case your Appellant

had exclusively "Whole ship consisting the various parts, accessories,

components and also inclusive of such remaining stock of bunker viz Fuel

oil, MGO etc. Now this concept has clearly accepted by the department in

as much as relied upon a settled case law as settled in case of M/s

Navyug Ship Breaking SBY Alang and other ship breaking units vide their

Order dated O1.12.2022 passed by Hon'ble Tribunal Ahmedabad.

o The appellant pray to set aside the impugned order, and remand back the

case to the Adjudicating Authority fdr deciding a fresh by observing

principle of natural justice.

4. Shri Rahul Gajera, Advocate appeared for personal hearing on

07.O8.2025 on behalf of the appellant. He reiterated the written submission

made at the time of frling appeal.

5. I have gone through the facts of the case available on record,

grounds of appeal and submissions made during personal hearing. It is
observed that the appellant had imported vessel MV LION for breaking up

and Iiled Bill of Entry No. SByl2OT/2Ot3-2Ot4 dated 17.12.2013 for

clearance of the said vessel for home Consumption under Section 46 of the

Customs Act. 1962 along with relevant documents. Since the appellant did

not have the original copies of MOA, Commercial Invoice and Bill of Eald; .,

they requested to assess the Bill of Entry provisionally and submitted PD

bond for the same. They have paid customs duty assessea provisiionA&ir:l:;

The Bill of Entry was assessed provisionally for want of original documents. "
Further, the appellant has submitted original/notarized copies. of'
Commercial Invoice, Bill of Sale and MOA for Final Assessment. Vessels

coming for breaking up are being classified under CTH 89O8. The appellant

has classified the vessel in CTH 8908. However, the Fuel and Oil contained

inside/ outside the Engine Room Tanks and its classification was under

dispute. The dispute regarding classification of FueI and Oil \ring in
Bunker Tanks Inside/ outside Engine Room i.e. whether under CTH 2710

or under CTH 8908 along with vessels for breaking up has been settled by

Hon'ble Supreme Court in its Order dated 05.04.2023 passed in Civil

Appeal No. 5318-5342/2009, Hon'ble Supreme Court has upheld the

common Order No. A/11792-1185t/2025 dated 17. 10.2O221OL.L2.2O22

passed by CESTAT and also validated the view expressed by the CESTAT

s / 49 -37 9 I CU S IMUN I 2024 -25 Page 6 of 8
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therein. The adjudicating authority vide the impugned order following the

common Order No. AI1L792-l1851 I2022 dated 17.10'2022I01.12.2022

passed by CESTAT, Ahmedabad and also following the earlier FAO No-

243O352lSBv/2O23-24 dated 24.07.2023 has held that tuel & oil

contained in Bunker Tanks inside / outside Engine Room are liable to be

classified under CTH 8908 along with the vessel, as covered under para

2(b) of circular rlo. 37 196-Cus. Dated 03.07' 1996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks

are liable to be classified under its respective heading in Chapter 27lO and

finally assessed the subject Bill of Entry.

5. 1 I have gone through the impugned order and observe that no

personal hearing was granted before issuance of the impugned order. I am

of the considered view that a reasonable opportunity of being heard is

required to be provided. The appellant has also submitted that they had

not been provided with an opportunity of hearing before passing of the

impugned order. Therefore, requirement of natural justice was not

satisfied. Thus, the impugned order has been issued in violation of the

principles of natural justice. Since no personal hearing was given to the

appellant, there is no finding of the adjudicating authority on the

contentions raised by the appellant. Therefore, I find that remitting of the

case for passing speaking orders after providing the appellant with an

opportunit5r for personal hearing becomes sine qua non to meet the ends of

justice. Accordingly, the case is required to be remanded back, in terms of

sub-section of (3) of Section 128A of the Customs Act, 1962' for passing

speaking order by the adjudicating authority by following the principles of

tural justice. In this regard, I also rely upon the judgment of Hon'ble

Court of Gujarat in case of Medico Labs - 20O4(173) ELT i 17 (Guj.),

ent of Bombay Honble High Court in case of Ganesh Benzoplast Ltd
+

O2O (37 4\ E.L.T. 552 (Bom.)l and judgments of Hon'ble Tribunals in case

of Prem Steels P. Ltd. - [ 2012-TIOL-1317-CESTAT-DEL] and the case

of Hawkins Cookers Ltd. l2ol2 (284) E.L.T. 677(Tn. - Del)l holding that

Commissioner(Appeals) has power to remand the case under Section-

35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the

Customs Act, 1962.

6. In view of the foregoing, the appeal is allowed by way of remand to

the adjudicating authorit5r for passing a reasoned and speaking order, after

affording the appellant an adequate opportunity of personal hearing. The

adjudicating authority is directed to examine all relevant facts, documents,

and submissions placed on record during the appeal proceedings' Based

on such examination, fresh orders shall be issued expeditiously, strictly in

ffii
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accordance with the principles of natural justice and the appricable legar

provisions. It is clarified that, while passing this order, no lindings or views
have been expressed on the merits of the case or on the submissions made

by the appellant. These sha,lr be independenfly examined and considered
by the adjudicating authorit5r in accordance with law.

7. In view of above, the appeal filed by the appellant is allowed by way
of remand.
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c USTOMS (APPEALS), AIIIvIEDABAD.

;/fn, Chief Commissioner of Customs cujarat,
Ahmedabad.

2. The Commissione r of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,
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4. Guard File
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