
Scrgtr(sfg GiTgffiilrfiTqtdq,
OFFICE OF THE COMMTSSIONER OF CUSTOMS (AppEALs), otd{El6trd AHMEDABAD,q]fr riffio +tn rroqr, E$TDILItFIHUDCo Bhavan, {W gaqls-rrr*arBhuvan Road,

IETrI$t[ Navrangpua, SIfl{ETEITE Ahmcdabad - 380 009

({qfq-fqi-* Tel. No. o7g-26s8928t

DIN - 20250671MN00007 12668

116

I[{IT
s+r EF fr qrfr qrc 16 qrfi

e

1962 ?h1 Ur{I 12 SE rir-rq.n

*irttrc frn {amc ersr 3fi+fi tFT

+M t qmd + nq{ il alt qft {s rntcl * qq+ sn Gfl-ffr T6qH orm d d
flr rneqr a1 fiR 01 ilrftcs fr s rrfii b .li{r orq-r rfoe7$gffi sfus rcna-6{

F trI{d seqT FrLE NO.

q

s{fi-o BfiarT ii@r ORDER-rN-

APPEAL r.rO. 1sm E6' 3tfuFqq,,

1e62 61 qnr 128o.& Gidrfo

(UNDER SECTION 128A OF THE

cusToMs AC't, 19621:

rt qrlM PASSED BY

fti6 DATE

sor5s{fidsntqrol€ qfunio.

ARISINC OUT OF ORDER-IN-

ORIGINAL NO,

q 3rfi-d qTecr qffi o-{+ d frm-r
ORDER- IN-APPEAL ISSUED ON:

6 ETffi OI qiqSqilT NAME AND
ADDRESS OF THE APPELLANT:

M/s Shirdi Steei Traders, Plot No 40, Ship
Recycling Yard, P. O. Manar, Dist
Bhavnagar.

1

s I 49 -402 I CU S / J MN /2024 -2 5

qrqs ft+rmt strq qr{, ffia1

This copy is granted free of cost for the private use of thc person to whom it is issued.

2

g

JMN-CUSTM-OOO_APP_047 -25-26

Shri Amit Gupta

Commissioner of Customs (Appeals),

Ahmedabad

26.06.2025

s/49-4021 cus/JMN 12O24-2s

188/CUS-RE!' / 2024-25 dated O6.

26.06.2024

*

Page I of 7



toms Act, 1962 (as amended), in respect of the

following rson aggrieved bY this order can prefer a Revision

Applicati on to The Additional Secretary Joint SecretarY (Revis ion Application), Ministry of
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In respect of cases other than these mentioned under item 2 above, afly person aggrieved
by this order can file an appeal under Section 129 A{1) ofthe Customs Act, 1962 in form
C.A. 3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address:
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ORDE,R-l PP EAL

M/s Shirdi Steel Traders' Plot No 40' Ship Recycling Yard' P' O Manar'

Dist - Bhavnagar (hereinafter referred to as "the appellant") have {iled an

appeal in terms of Section 1o8 of the Customs Act' 1962 against the Order-

in-Original No. 188/CUS-REF 12024-25 dated O6'06'2O24 (hereinafter

referred to as "the impugned order") passed by the Assistant

commissioner, customs Division, Bhavnagar (hereinafter referred to as

"the adjudicating authority'')'

2. Briefly stated, facts of the case are that the appellant' having their

Ship Recycling Yard at Plot No 40' Ship Recycling Yard' P' O' Manar' Dist -

Bhavnagar, had imported one vessel MV OEL TRANSWORLD for breaking

up/recycling and hled Bill of Entry No' 3321291' dated 2l'05'2019 under

Section 46 of the Customs Act, 1962' They had self-assessed the goods viz'

Vessels for breaking under CTH 89'08' Bunkers under CTH 27 10 &

Consumables under CTH 98'O5 and paid the assessed customs duty'

2.1 There were some dispute with regard to assessment of customs

duty on the Fuel and Oil (Fuel Oi1, Marine Gas Oil' Lub' Oil) contained in

Bunker Tanks inside/outside the engine room of the vessel' The appellant

claimedthatFuelandoilcontainedinBunkerTanksinside/outsidethe
engine room of the vessel was to be assessed to duty under CTSH 89'08

alongwiththevessel.TheDepartmentwasoftheviewthatFuelandoil
contained in Bunker Tanks were to be assessed to duty under respective

CTH i.e., Chapter 27 . 'lherealter, the subject Bill of Entry was assessed

provisionally for want of original documents.

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No' Alll792-

11851 /2022, dated 17.1O.2022101.12.2022 had held that the oil

contained in the Bunkcrs Tanks in the engine room of the vessel is to be

assessed to duty under CTH 8908, along with the vessel for breaking up'

Further, in view of the aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Fina-l

Assessment Order No. 41112516685/SBy 12023-24, dated 30.O1.2024

held that Bunker Tanks containing oil are to treated as part of vessel's

machinery and the Oils contained in them are to be classified under CTH

8908 along with the vessel, as covered under Para 2(b) of Circular No

37 196 - Cus, dated 03.07.1996. The Bill of Entry was finally assessed vide

Final Assessment Order No. 4ll/25166851SBy 12023-24, dated

30.Ol .2024 passed by the Assistant Commissioner, Customs Division,

Bhavnagar. Consequently, the appellant had filed refund claim which was

decided vide the impugned order.
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2.3 The

submitted a

adjudicating authority observed that
copy of Certificate dated, 29.O2.2e24

the appeliant has

issued by CA M/s
JAYESH MEHTA & ASSOCIATES, iN WhiCh it iS MCNtiONCd thAt RS. NiI hAS
been shown as receivabre from customs department under heading of
current assets or other current assets or roan and advances in balance
sheet for the F'Y ended 3r.03.2020 and, Rs. N, has been carried forward
in the audit report in the subsequent financiar years till date. This impried
that the duty paid was shown as expenditure and formed part of profrt and
loss account of the claimant. Therefore, as a settled position in law that
where the claimant has itself treated the refund amount due as
expenditure and not as "craims receivabre", the craimant cannot be said to
have passed the test of unjust enrichment. Thus the appellant having
failed to prove that incidence of customs duty has not been passed on to
any other person, the amount of refund instead of being paid to them is
liable to be credited to the consumer welfare Fund. Therefore, the
adjudicating authority has sanctioned the refund claim of Rs.2,g2,g32/-
in terms of section 27 of the customs Act, 1962 and credited the same to
the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has filed
the present appeal contending on grounds as mentioned in the grounds of
appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on
19.06,2025 on behalf of the appellant. He reiterated the written submission
made at the time of filing appeal.

5. Before going into the merits of the casc, it is observed that the date
of communication of the impugned order as per appear memorandum is
10.06.2024 and the present appeal was frled on 09.12.2024, i.e., after 1g2

days. In this regard, I have gone through the provision of limitations for
filing an appeal as specified under Section 128(1) of the Customs Act,
1962. The same is reproduced hereunder:

"SECTION 128. Appeals to [Commissioner (Appeats)]. - (1) Any
1t rsoft aggrleued by ang decision or order passed under this Act bg an

r of custom-s lower in ronk than a [Principal CommLssioner of
ms or Commissioner of Customsl maq appeal to the [Commissioner

eaLs)l [utithin sixtg days] from the dote of the co mmunication to him

such decision or order.

[Prouided that the Commissioner (Appeals) may, if he is satisfied that

the appellant was preuented by sufficient cause from presenting the

appeal within the aforesaid peiod of sixtg days, lloul it to be

presented within a further period of thirty dags.l"

s/49402lCU S/JMN I 2024 -25 Page 5 o'f 7
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5.1 As per the legal provisions under Section 128 of the Customs Act'

7962, lrre appeal has to be filed within 60 days from the date of

communicationoforder.Further,ifthecommissioner(Appeals)is
satisfied that the appellant was prevented by sufiicient cause from

presenting the appeai within the aforesaid period of 60 days' he can allow

it to be presented within a further period of 3O days'

5.2 It will also be relevant to refer to the judgment of Honble supreme

court in case of singh Enterprises - [2008 l22l) E.L'T' 163 (S C')], wherein

the Hon''lcle Apex Court had, while interpreting the Section 35

Central Excise Act, 1944, which is pari materia to Section 128

Customs Acl, 1962, held that the appeal has to be filed within 60 days' but

in terms of the proviso, further 3O days' time can be granted by the

appellate authority to cntertain the appeal' The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days'

The relevant para is reproduced below:

"8. The Com.missioner of Central Exci'se (Appeals) os also the

Tribunal being creatures of Statute are uested utith jurisdiction to

cond,one the d.elag begond- the perrnissible period prouided under

the Statute. The peiod upto which the prager for condonation can

be accepted is statutoitg prouided. It uLas submitted that the logic

of Section 5 of the Indian Limitation Act, 1963 (in short the

'Limitation Act') can be ouailed for condonation of delay ' The first
prouiso to Section 35 makes the position clear that the appeal ha's

to be prefened- within tlree montlts from the date of

communication to him of the decbion or order. Houeuer, if the

Commissioner b satisfied that the appellant u-tas preuented bg

sufficient cause from presenting the oppeal uithin the aforesaid

period of 60 d-ays, he can allotu it to be presented within a further

peiod of 30 dags. In other u.nrds, thi^s clearlg shottts that the

appeal has to be filed utithin 60 dags but in terms of the prouiso

further 3O days time, can be granted bg the appellate authoritg to

entertain the appeal. The prouLso to sub-section (1) of Section 35

makes the position crystal clear that the appellate authoitg has no

pouer to allou the appeol to be presented begond the peiod of 30

dags. The language used makes the position clear that the

legi.slature intended the appellate authoitg to entertain the appeal

bg condoning delag onlg upto 30 dags after the expiry of 60 days

which is the normal peiod for preferring appeal. Ther.efore, there is

of the

of the

s I 49 402 I CU S I JMN I 2024 -2 s Page 5 of 7
i.i..

lE i tl"'
lli,i rri
).r{'.

'-,''



complete exclusbn of Section S of the Limitation Act. The
Commissioner and the High Court were therefore justified. in
holding that there was no power to contlone the d.elay after the
expiry of 30 dags period."

5.3 The above view was reiterated by the Hon,ble Supreme Court in
Amchong Tea Estate [2010 (257) E.L.T. 3 (S.C.)]. Further, the Hon,ble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani _ I2O\Z (3SZ)

E.L'T. 63 (cuj.)l and Hon'ble Tribunal Bangalore in the case of shri Abdul
Gafoor Vs Commissioner of Customs (Appeals) [2O24-TIOL-565-CESTAT_
BANG] took a similar view while dealing with section 12g of the customs
Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act,
1962 arrd in light of the judicial pronouncements by the Hon,lcle Supreme
Court, Hon'ble High Court and Hon'ble Tribunal Bangalore, it is settled
proposition of law that the appeals before first appellate authority are

required to be filed within 90 days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appeals) is not
empowered to condone any delay beyond 3O days.

5.5 In light of the above observation, I {ind that the appeal has been

filed after 90 days from the date of receipt of the order. I am not empowered

to condone the delay in filing the appeal beyond the period speci{ied in

Section 128 of the Customs Act, 1962. Hence, the same is held to be time

barred.

6. In view of above, I reject appeal on the grounds of limitation without

going into the merits of the case.

, 
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3{dlqrtr/
<frtn qi,,jt(-l

Post ICUETCM9(APi']Ert

/ATTESTED

COMMISSIONER (APPE
CUSTOMS, AHMEDABAD

Dated - 26.06.2025

*

F. Nos. s / 4e-4o2 I cus I Jl|l{N I 2024 ffiTo,

1. M/s Shirdi Steel Traders, Plot No 4O,

Ship Recycling Yard, P. O. Manar, Dist Bhavnagar,

Copy to:

'lAn Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.
2. Tlne Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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