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c-( rft rc qfr + ffi sq+{ + ftC tw q 6 wrff ft ffi rm rq vr$ ftm rrt +
a.

This copy is granted free of cost for the private use of the p€ rson to whom it is issued.

frqrqw :rfrfrq-q rgoz fi fi<r 12e * S trl lurr drfrB-t1 h s{ff{ ffi'fur nffii +
qrq-d i (q;a t +t qft tc fit{I fi q.ri fr qr{d {EW mn S fr {s fltcl ff vft +
arfte t : T6i + st< irq-< nk+zdgr qR-E 1qrtfi dqfrEnl , E-f, izrcq, t<r'rs Gqrql

drrE rnf, ;r{ ffi s+ g-{0xr"r cr+c{ T<( +,'{ mt t.
Under Section 129 DD(1) of the Customs Act, 1962 (as amertded), in respect of the

following categories of cases, any person aggrieved by this crder can prefer a Revision

Application to The Additional Secretary/Joint Secretary (Reviiion Application), Ministry

of Finance, (Department of Revenue) Parliament Street, Ne\ Delhi within 3 months

from the date of communicatron ot the order.

ffifua- qqfur Bra$/order relating to :

(s( ti-w h sq { Brr.rrR-{ #t qrd

any goods imported on baggage

(e( rrcr d qrqre +,G tA frffi Ert{ fr qrcr rFn ilft;r rrrcr i s-{h T<q Frr< T( sdft { rrq

,rr( qT s{T rrdq sr+ c-r sflt w+ + frq ir+fud qrc silt < rni rr qr s{ rrtr{ (qrq q(

sflt qq qrir ft qrrr i 3rEB-tr rre i +ff fl.

(b)
any goods loaded in a conveyance for importation into India, but which are not

unloaded at their place of destination in India or so much of the quantity of such goods

as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

(iT ( mar{-6 irBfrqq, 1962 + cqrc x (qr sst qff{ crrg rrg fr+it h aW {rw, sl$ft ff
q-cTT,Pr.

(c) Payment of drawback as provided in Chapter X of Customs A(t, 1962 and the rules

made the reu nde r.

5-{Ssqr qrifi qr dm lM + trfftrs cr6T I r<( nc+r itn trr€+ {mtf( s-e-fr qtq

ff qrI''ft drt vq t srq ffi&a +Tq-qm {qs At ilftC 
'

(s)

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

frl ff \'€,razo h q< ri. G irffifi r h qd-{ ffifud fts {q qtnr< rs qR{r 6l a

sftqi, ffi Cd ,fr fr q-qrs tt 6l qrqrrq {6 fusz vrn &r <rQq

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1820.

vrs-a <Rrifr * qcr+r vm qe aftn ff a yftci, cfr t

(Tr) 5-d-0vror+fuSqrt<t#acftci

sq.tfrur 3n+em src-( r'd + ftq ft+rge; BrBfr{q, roez lvrr drtfrq rt ffi frs fr q-q <6-E.

ffs,Eo-s,s* *R frEq q-d + {ftS + q*r qrm t t r. zool-(scg A ql qr{)qr {.1ooo/-(6qg \rfi E$rr(
qr4 ), +fi fr {rq-ff t, + qq fur grmra i rmFrt Tf,ra *.qR.6 ff i} yftct. qft {1w,, Ti?n rrqr

qrq, ffilfi rrcr <e'# <IPr dr{ Fqs (rd wew vr} +T frilttftqi'FcfrT.zool- df( cE (fi qrc
+qB{0il6s}wfrr.tooo/.

The duplicate copy of the T.R.6 challan evidencing payment of Rs,200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts. fees, fines, forfeitures and Miscel aneous Items being the

) for filing a Revision Application.

(b)

(d)

fee prescribed in the Customs Act, 19G2 (as amended
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tc) l
4 copies of the Applicataon for Revision.

(q)

4 copies of the Order-in-Original, in addition to relevant docUments, if any
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if the amount of duty and interest demanded, fine or penalty levied is one Iakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, Bahumali Bhavan,

N r. Gird ha r Naga r Bridge, Asarwa,

Ahmedabad-380 016

+qr$tm qBfr{q, 1e62 ft Errr 12e g (5) + qm-{, ffqr{6 qBfrq-q, 1e62 ff Er<r 12e

S (1) + qfi-{ q+{ * src ffifutr ga; dvr di srQc-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

of the Customs Act, 1952 shall be accompanied by a fee of -

q+q + q:dfu'd qrq'n + F{t trffi m:n{fdq, qffi em qiun rrqr qq, elt< qFr iTr[ qrr{n

rrrr fu ff <+'q qtq q Fcg qr s{i F{ d fr w q-sr< {cq

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is five lakh rupees or less, one

thousand ru pees;

qft{ + qqfud qrqn t E€t trffi mqru6 qffi em qFn rl{r {-d6 dr( qrq (qI vrrfi
rrcr dc ff r+q qlq lrcr Fqg t qEr A nfrl {qt sqr( qrGI t qBfi { fr fr; viv 6*r<

{cg

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

q+f, t q'qfud qrrn fr sd ftff S'rr{-6 qE-firft Ertr qiun rrqr gw drt qtsI rT irrn-ql

rrcr € ft (s-rr yqm irGr Fqg + qB-r A fr; ?,r( ETrr( rqq,

where the amount of duty and interest demanded and penalty levied by any officer of

customsinthecaSetowhichtheappealrelatesismorethanfiftylakhrUPees,ten
thousand ru pees

Eqon?$*fr€aa{fu{.q+qrqi,qinrT{e;}%10srfli-,+'r.,-r5i!Ti{alvEari-f}+ni),qrzz+u.1o'qata'ar',a71
}-fi ?:< kdrq t i, 3Tfi-q (sT qrgqT r

sm qfrfrqq ft Ercr 129 Cq t fiffi( qftf, rr&+'<qr i TqH q-r{R lr*+ qrifi q?- rO t-+ qtcr*ftqqr
q-dffi rl tsni + ft q cr ft ffi {;q tr+q{ + Rq ft q W qfr{ : - qq-Er 

CeJ lrfi -q rr sntfi rra w lrdrrEr*{

tftqem art<t*,srcdctqtqst6T q-oa S ri"rrAiqftq.
Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred

.t,

rupees

ii.-.\$

\{
\t=1e i.-/

4 c-( d. 2 h q6"{ {R-d qrrd h Brqrin qRr qrq-fr t ffEiq d qfr d-i qfs rs qrtcr t
qr{( {q(s r({I il fr A mql{-6 qfrftm 1eG2 fi Eru 12e g (1) * q#{ si$ ff.C.-
3 i *crq-o', ir*q csr< {f6 ,{r{ +fl'+< qfi*c qBfiE + vrrq ffi&{ c+ l-( q{tq

mrrtt

m'qrg6,:iiftc sicr eji+ a t+r +r
qfrft-q 3rB-fiur, clffi frtrrq ft6

1t"ft {fr-{, e-S{rff trs-{, F-rc fiT?r.{rr

5q, 3r{rTa{T, 3i-{Er4R- 3 B 0016

CO

(a)

cq)

(b)

CD

(c)

(c)

(d) An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6
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In respect of cases otherthan these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1)ofthe Customs Act,

1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at

the following address :

I

I

5,
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2. Facts of the case, in brief, the Appellant had imported goods under Advance

Authorisation by availing the exemption under Notification Nc. 18/201S-Cus under the

following Bills of Entry:-

TABLE - I

Bill of Entry
No.

Sr.

No.
IGST Paid Amount of

ln Rs. lnterest ln Rs.
61,815/- 48,267t-

14 40 056/- 12 10 239t-
29 73 955/- 24 79 790t-

10,08,950/ B 14 079t-
4748651 29,98,704t- 25 00 426t-

TOTAL 70 52 801/-

2.1 The 'pre-import' condition in respect of all the imports was not fulfilled, and

accordingly, all the aforementioned Bills of Entry were re-ass()ssed in accordance with

Circular No. 16/2023-Cus. This circular clarified that in all such cases, the Bills of Entry may

, be recalled and re-assessed for the imposition of IGST. Pursuant to this re-assessment, the

system generated a challan for the payment of IGST along with nterest, and the Appellant

accordingly paid interest amounting to t70,52,801/-.

22 The Appellant filed a refund claim of Rs. 70,52,801 with the Deputy

Cbmmissionel Customs, ICD Sanand, Ahmedabad, on the gro.rnd that Section 3 of the

Customs Tariff Act does not provide for the charging of interest in respect of IGST. ln support

of their claim, the Appellant relied on the decision in the case of Vl/s Mahindra & Mahindra

Ltd., reported at (2023) 3 Centax 261 (Bom), which has been uphe d by the Hon'ble Supreme

Cou rt.

2 3 The adjudicating authority rejected the refund claim rtf Rs. 70,52,801/- claimed

by the Appellant and confirmed the short-paid amount of interest 1o the tune of Rs. 29,102l-

vide the impugned order.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the Appellant have filed the present appeal. They have, inter-alia, r'aised various contentions

and filed detailed submissions as given below in support of their claims:

Bill of Entry
Datd

01 1 8.05.2018
02 4558853 26 12.2017

03

04

4748654
4921378

\)
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ORDER IN APPEAL

IVI/s Shakti Polyweave Pvt Ltd., Harmony, 3rd Floor,l5lA lihree Vidhyanagar Co-op.

Housing Society Ltd., Opp. NABARD, Nr. Usmanpura Garden, Ahmedabad (hereinafter

referred to as 'the Appellant') have filed the present appeal challerrging Order-in-Original No.

07/DC/lCD-SNDl2024-25, dated 29.06.2024 (hereinafter referred to as'the impugned order')

passed by the Deputy Commissioner, Customs, ICD Sanand Ahmedabad (hereinafter

referred to as'the adjudicating authority').

6427292

10 01.2018
23.01.2018
10.01 2018
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lGSTwas leviable under Section 3(7) of the Customs Tariff Act and not under Section

12 of the Customs Act. Reliance was placed on the case laws of M/s Hyderabad

lndustries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s Mahindra & Mahindra

Ltd. reported al(2023) 3 Centax 261 (Bom);

lnterest can be levied and charged on delayed payment of tax only if the statute that

levies and charges the tax makes a substantive provision in this behalf. Reliance

was placed on the case law of M/s Mahindra & Mahindra Ltd. reported at (2023) 3

Centax 261 (Bom), M/s Ukai Pradesh Sahakari Khand Udyog Mandli Ltd. reported

a|2011 (271\ ELT 32 (Guj) and order dated 16.7 .1997 of the Hon'ble Supreme Court

in the case of Mis lndia Carbon Ltd.;

There were no provisions under Section 3 (12) of the Customs Tariff Act for charge

of interest and as such no interest could have been charged in the case. Reliance

was placed on the case laws of M/s Mahindra & Mahindra Ltd. reported at (2023) 3

Centax 261 (Bom) and M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax

212 (Bom).;

Even if the SLP is dismissed, it is a declaration of law by the Hon'ble Supreme Court

within the meaning of Article 141 of the Constitution of lndia if a speaking order has

been passed.;

The order dated2E-07.2023 of the Hon'ble Supreme Court in Special Leave Petition

Diary No. 1882412023 in the case of M/s Mahindra & Mahindra is a speaking order

and is a declaration of law by the Hon'ble Supreme Court within the meaning of

Article 141 of the Constitution of lndia. Reliance was placed on the case of

Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC) and

lnstruction F. No. 2761114120'1 s-CX.BA dated 09.02.2016;

The order dated28.07.2023 of the Hon'ble Supreme Court is nol in limine tn as much

as the department had filed Review Petition Diary No. 4119512023 against the said

order. lf the order dated 28.7.2023was in limine, no review petition would have been

filed against the said order in light of the Board's lnstruction F. No. 276111412015'

CX. 8A dated 09.02.20 1 6',

e order dated 15.9.2022 of Hon'ble High Court of Bombay stood merged with the

er dated 28.7.2023 of the Hon'ble Supreme Court in Special Leave Petition Diary

o. 1882412023 in the case of M/s Mahindra & Mahindra since the reason for

dismissal of SLP had been assigned and the same was a speaking order attracting

the doctrine of merger. Reliance was placed on Hon'ble Supreme Court in order

dated 8.3.2011 in the case of Gangadhara Palo V/s The Revenue Divisional Officer

&Anr (C.A. No.5280/2006), M/s Caryaire Equipments lndia Ltd. reported at 2005

(179) ELT 522(All) and M/s Pernod Ricard lndia (P) Ltd reported at2010 (256) ELT

161 (SC);

The ratio of the case of M/sAtul Kaushik reported at2015 (330) ELT417 (T) is not

applicable to the facts of the case at hand;

Reliance on the case laws of M/s Bangalore Jute Factory reported at 1992 (57) ELT

3 (SC), M/s lndian Oil Company Ltd. reported atAlR 2019 Supreme Court 3173, M/s

J K Synthetics Ltd. reported at (1994) 4 SCC 276 and M/s lndian Carbide Ltd.

,3-'

Page 5 of 13
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reported at (1997) 6 SCC 479 by the adjudicating authority was mis-placed in as

much as the said case laws dealt with different statules than the statute under

consideration. The fact of the case at hand is that th,.. present case deals with

interpretation of Section 3 of the Customs Tariff Act with regard to applicability of

interest and the Hon'ble High Court of Bombay has already interpreted the said

provision in the same context in the case of M/s Mahinclra & Mahindra Ltd. in Writ

Petition No 1848 of 2009 The appeal filed by the department against the said

judgment stands dismissed by the Hon'ble Supreme C;ourt and also the Review

Petition filed by the department against such dismissal slands dismissed;

CivilAppeal No. 1022of 2014filed byM/sValecha Engineering Ltd. againsttheorder

of the Hon'ble High Court of Bombay was dismissed by the Hon'ble Supreme court

vide order dated 4.11.2019 only on the ground of non-prosecution and as such the

order dated 4.11 .2019 of the Hon'ble Supreme Court is nr:t a law declared within the

meaning of Article 141 of Constitution as opposed to that in the case of M/s Mahindra

& I\/ahindra Ltd;

It is no longer res integra that the levies under Section :l of the Customs Tariff Act

cannot be considered as a ievy under Section 12 of the Customs Act. The said

position of law is enunciated by the Hon'ble Supreme Court in the case of M/s

Hyderabad lndustries Ltd. reported at 1999 (108) ELf 321 (SC) and further reiterated

by the Hon'ble High Court of Bombay in the case of M/s Mahindra & Mahindra Ltd.

in Writ Petition No. 1B4B ol 2009 reported al (2023) 3 CeT tax 261 (Bom.);

Sectron 2 (15) of the Customs Act defines the lerm'duty' as'the duty leviable under

this Acf which is the Customs Act and not the Customs --ariff Act which is a distinct

Act As opposed to such language employed in Section 2(15) of the Customs Act,

Section 3 (12) of the Customs Tariff Act refers to the duty chargeable under Section

3 of the Customs TariffAct which is distinct from the duty defined under Section 2(15)

of the Customs Act. Thus, the provisions of Customs Arl would not apply to duty

payable under the Customs Ta riff Act;

Section 12 of the Customs Act refers to both lmport and =xport Duties and as such

the plural term 'duties' has been used, whereas, Sections 15 & 16 refer to singular

duty (import duty for Section 1 5 and export duty for Se :tion 16) and as such the

singular term 'duty' has been used;

The substitution of Section 3 (12) of the Customs Ta riff /,ct vide Section 1 06 of the

Finance (No. 2) Act which has been enacted on 16.8.20114 in itself establishes that

prior to 16.08.2024 there was no provision for charging of interest. ln the instant

case, the matter pertains to a period prior to 16.08.2O2t. and as such the interest

collected by the department is without authority of law an J is simply in the nature of

deposit which is required to be returned forthwith;

The powers emanating from Section 25 (1) of the Custonts Act are restricted to the

act of exempting a part or whole of the duty. There is nothing in the said statute which

empowers the department to create the liability of interest by virtue of a notification

especially in light of the fact that no statutory provision for interest has been made

with respect to the levies under Section 3 of the Cu stoms Tariff Act. ln such

,,

V, Page 6 of 13
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eircumstances, the interest referred to in the said notification and resultantly in the

Bond under Section 143 of the Customs Act is only for the purpose of Basic Customs

Duty leviable under Section 12 of the Customs Act read with Section 2 of the

Customs Tariff Act and not with respect to the levies under Section 3 of the Customs

Tariff Act;

ln absence of any provision to charge interest on the levies under Section 3 of the

Customs Tariff Act, the interest recovered from them assumes the nature of collection

without the authority of law. It is a settled matter of law that any amount collected

without the authority of law cannot be retained and has to be returned forthwith.

Reliance was placed on the case laws of M/s G B Engineers reported at 2016 (43)

STR 345 (Jhar) and M/s KVR Construction reported al2012 (26) STR 195 (Kar) as

affirmed by the Hon'ble Supreme Court as reported at 2018 (14) GSTL J70 (SC);

PERSONAL HEARING:-

4. Personal hearing in the matter was held on 08.05.2025, wherein Shri John

Christian and Shri Ashish Jain, Consultants appeared for hearing on behalf of the Appellant

and they reiterated the submissions made in appeal memorandum and placed on record the

case law of M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29 Ce (Bom)
il

+
DISCUSSION & FINDINGS:-

\tl
+

5.

pe

Before addressing the merits of the case, I will t Appellant's

order wastition for condonation of delay. lt has b

delivered to the Customs House Agent (CHA) on 19-07-2024; however, the CHA did not

inform the Appellant of its receipt until 0'l .10.2024. The Appellant have also produced email

correspondence with their CHA indicating that the impugned order was forwarded to them

by the CHA via email dated 01 .10.2024. Additionally, it is on record that the Appellant made

further submissions by letter dated 21 .08.2024, received by the departm enl on 24 08 2024,

which clearly demonstrates that they were unaware of the issuance of the impugned order.

ln view of these facts, I find that the Appellant should not be deprived of their right to appeal

due to the delayed communication by their CHA. lt is also noted that the Appellant filed their

appeal along with the petition for condonation of delay on 4.10.2024, promptly after receiving

the order on 01 .10.2024. Therefore, I find no fault on the part of the Appellant, and

accordingly, the delay of 17 days in filing the appeal is condoned under the proviso to sub-

section ('1) of Section 128 of the CustomsAct, 1962.

6. I have carefully examined the impugned order, the appeal memorandum filed by the

appellant, their submissions made during the hearing, as well as all relevant documents and

evidence on record. The issue in brief for examination is whether interest is chargeable in

respect of levy of IGST.

It is a well-established legal principle that interest can be levied and charged

een submitted that th edn

Page 7 of 13
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on delayed payment of tax only if the statute imposing the tax contains a substantive

provision authorizing such interest. This position is supported by the order dated 16.7.1997

rn the cases of M/s lndian Carbon Ltd. and M/s Ukai Pradesh Sahakari Khand Udyog Mandli

Ltd , reported at2011 (271) ELT 32 (Guj).

7.1 There is no dispute that IGST is leviable under Section 3(7) of the Customs

TariffAct. However, for the purpose of charging interest or imposing penalties, corresponding

provisions must exist under Section 3 of the Customs Tariff Act. The recovery mechanism

provided under subsection (12) of Section 3 does not include any provisions for charging

interest or imposing penalties. A comparison between the substituted Section 3(12) and the

earlier version of Section 3('12) clearly confirms this position. Botr versiorts are reproduced

below for ease of reference:

The provisions of the Customs Act, 1962 (52 of 1962) and the rules and

regulations made thereunder, including those relatinq to rirawbacks. refunds

and exemption from duties sha so far as may be, apply ro the duty or tax or
cess, as the case may be, chargeable under this secfrcn as they apply in
relation to the duties leviable under that Act.l

"The provisions of the Customs Act, 1962 and all rules and regulations made
' .'..thereunder, including but not limited to those relating to the date for

. determination of rate of duty, assessment, non-levy, :;hort-levy, refunds,
' exemptions, interest. recovery. appeals, offences and penz !!ie1-1fu!l as far as

may be, applyto the duty ortax or cess, asthe case may be, chargeable under

this section as they apply in relation to duties leviable unde,'that Act or all rules

or regulations made thereunde1 as the case may be.".

A comparison between the substituted statute and thr] existing statute clearly

demonstrates that the provisions for charging interest and impos ing penalties with respect

to the levy of IGST under Section 3(7) of the Customs Tariff Act were introduced only with

effect from 16.8.2024. Prror to this substitution, there was no pro'rision under Section 3(12)

of the Customs Tariff Act for charging interest or imposing penalties.

7.2 The amended Section 3 (12) of the Customs Tariff Act is prospective in nature;

therefore, the provision for charging interest applies only with eflect from 16.08.2024. This

view is supported by the judgment in the case of Mis A R Sulphorrates Pvt. Ltd., reported at

(2025) 29 Cenlax 212 (Bom), where the Hon'ble High Court of Botnbay observed as follows:

"66. Fufther, as far as the applicability of Section 3 (12), efter its amendment

by Finance (No.2) Act,2024, dated 16thAugust,2024, is],oncemed, itwould
be appropriate to first refer to the provisions of the amended Section 3 (12) of
the Tariff Act. Amended Secflon 3 (12) ot the Taiff Act reacts as under:-

\! Page 8 of 13

Statute prior to substitution i.e. before 16.08.2024

Statue after substitution i.e. after 16.08.2024
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67. ln our view, the amended Secfron 3 (12) of the Tariff Act is prospective in

nature and would applv onlv with effect from 16th Auqust, 2024."

7.3 The issue of whether there exists a provision for charging interest and imposing

penalty under Section 3 of the Customs Tariff Act is no longer res integra. The Hon'ble High

Court of Bombay, in the case of M/s Mahindra & Mahindra Ltd., reported at (2023) 3 Centax

261 (Bom), has already ruled that the imposition of penalty and charge of interest under

Section 3 (6) of the Customs Tariff Act (now renumbered as Section 3(12)) is not sustainable

for duties leviable under Section 3 of theAct. This ruling was upheld by the Hon'ble Supreme

Court in its order dahed28.7.2023 in Special Leave Petition (Civil) Diary No. 1882412023.

Furthermore, the Review Petition filed by the department against this order was also

dismissed by the Hon'ble Supreme Court on 9.1 .2024 in SLP (C) No. 1621412023.

7.4 The Hon'ble High Court of Bombay has also followed the above ruling in the

case of M/s A R Sulphonates Pvt. Ltd., reported at (2025) 29 Centax 212 (Bom). The facts

under consideration were similar, concerning whether interest can be charged and penalty

imposed for delayed payment of IGST. The Hon'ble High Court of Bombay ruled that neither

interest nor penalty can be imposed in respect of IGST demands. ln delivering this judgment,

the Court has laid to rest all controversies surrounding this issue. The relevant portion of the

judgment, which is self-explanatory, is reproduced below:

d (3r
,te)

60. ln Mahindra & Mahindra Limited (supra), this Cour7, after going through the

provisions of Section 3 (6) of the Tariff Act and Section 3 A (4) of the Tariff Act

as applicable at the relevant time, held that no specific reference was made to

n terest and penalties in Secflons 3 (6) and 3A (4) ot the Tariff Act, which are

ubstantive provisions and, therefore, imposing interest and penalty would betr
F a

without the authoity of law. ln the present case, the levy of IGST is under

Secflon 3 (7) of the Taiff Act, and Sectlon 3 (12) ot the Tariff Act which is

applicable to the said levy is pai mateia fo Secfions 3 (6) and 3A (4) ot the

Taiff Act as refened to in the case of Mahindra & Mahindra Limited (supra) ln

these circumstances, in our view, the said decision is squarely applicable to

the facts of the present case.

r
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"12:- The provisions of the Customs Act, 1962 (52 of 1962) and

all rules and regulations made thereunder, including but not

limited to those relating to the date for determination of rate of

dufy assessment, non-levy, short levy, refunds, exemptions,

interest, recovery, appeals, offences and penalties shall, as far 
.

as may be, apply to the duty or tax or cess, as fhe case may be,

chargeable under this secfion as they apply in relation to duties

leviable under that Act or all rules or regulations made

thereunder, as the case may be."

61. Further, we are unable to accept the submissions of the Respondents that

the decision in the case of Mahindra &Mahindra Limited (supra) is not

L applicable to the facts of the present case slnce it does not interpret Section 3

(12) of the Tariff Act. The provisions under consideration before this Court in
' \ I the case of Mahindra & Mahindra Limited (supra) were Sectlons 3 (6) and 3A
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(4) of the Tariff AcL ln Mahindra & Mahindra Limited (supra), this Court

interpreted the provisions of Sectlons 3 (6) and 3 A(4) of 'he Taiff Act, which

are pari materia ta the un amended Secllon 3 (12) ot the ibriff Act, which is in

consideration in the present case. On interpreting Sectlonr; 3 (6) and 3A (4) of
the Taiff Act, this Coutl held that when no specific reference was made to
interest and penalties in the said provisions, imposing interest and penalty

would be without the authoity of law. ln these circumstances, in our view, the

ratio of the decision in the case of Mahindra & Mahindra Linited (supra), would

be squarely applicable to the facts of the present case.

62. We are also not able to accept the submlsslon of the Rzspondents that the

provisions of Section 3 (12) use the term "including" and the same implies that

the provisions of the Customs Act will be made applicable to the Tariff Act. As

can be seen from the Judgement of this Couft in Mahindra & Mahindra Limited

(supra), Secfions 3(6) and 3 A(4) of the Tariff Ac[ which nrere considered by

this Court in the said Judgement, a/so use the word "inctuding". Despite the

same, this Court came to the conclusion that, since the're was no specific

reference to interest and penalties, imposing interest a,td penalties would

bewithout the authority of law.

63. ln these circumstances, in our view, the submissions of the Respondent,

based on the use of the word "including" in Section 3 (12) of the Taiff Act,

cannot be accepted.

70. ln our view, for all the reasons stated hereinabove, the impugned Order, to

the extent that it levies interest and penalty, is without the ,zuthoity of law and

is liable to quashed and set aside.

72. ln our view, for all the reasons slated herein above, the said Circular, to the

extent that lf seeks to recover interest, is bad in law.

The Hon'ble High Court of Bombay has left no room for doubt regarding the facts of

the present case and has expressly ruled that interest is not chargeable on the levy of IGST.

7.5 ln view of the foregoing, the issue is no longer res irtegra, and interest cannot

be charged on IGST levied under Section 3(7) of the Customs Taliff Act.

7.6 From the ICEGATE Portal, it is observed that the l,ppellant has already paid

the interest on the IGST in respect of all five (05) Bills of Entry.

8 ln light of the judicial principles laid down by the Hon ble Supreme Court in Mis

Kamlakshi Finance Corporation Ltd., reported at 1991 (55) ELT 433 (SC), I am bound to
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67. ln our view, the amended Secflon 3 (12) of the Tariff Act is prospective in

nature and would apply only with effect from 16th August, .2024.

69. From the said judgement, it is abundantly clear that Sectlon 3 (12) of the

Tariff Act, as amended by Finance (No. 2) Act, 2024 dated 16th August, 2024,

would apply only prospectively and would not be applicable to the case of the

Petitioner at all.

-\I
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follow the judgments of the Hon'ble Supreme Court in M/s I\/ahindra & IVlahindra Ltd. (supra)

and the Hon'ble High Court of Bombay in M/sA R Sulphonates Pvt. Ltd., as there is no stay

on the operation of these orders, nor have they been overruled to date.

9. Further, I find that the order daled 28.7.2023 of the Hon'ble Supreme Court in

the case of M/s Mahindra & Mahindra Ltd. [SLP (Civil) Diary No. 18824 of 2023], reported at

(2023) I Centax 361 (SC), constitutes the law of the land under the provisions of Article 141

of the Constitution of lndia for the following reasons:

a) The SLP filed by the department was dismissed by the Hon'ble Supreme Court with

detailed reasons, thus constituting a speaking order. This position has been further

clarified in lnstruction F. No.276111412015-CX.8A dated 9-2-2016, the relevant excerpt

of which is reproduced below:

"lf the SLP is dismissed at the first staqe bv speakino a reasoned order.

there is still no merger but rule of judicial discipline and declaration of

law under Afticle 141 of the Constitution will annlv The order of

Supreme Court would mean that it has declared the law and in that light

the case was considerdd not fit for grant of leave."

b) The above position of law has also been laid down in the case of case of Kunhayammed

V/s State of Kerala reported at2001 (129) ELT 11 (SC) wherein it has been held as

under:

lf the order refusing leave to appeal is a speaking order, i.e. gives

reasons for refusing the grant of leave, then the order has two

implications. Firstlv. the statement of law contained in the order is a
declaration of law bv the Supreme Court within the meaninq of Article

141 of the Constitution. Secondly, other than the declaration of law,

whatever is stated in the order are the findings recorded by the Supreme

Courl which would bind the pafties thereto and also the courl, tibunal
or authority in any proceedings subsequenl thereto by way of judicial

discipline, the Supreme Court being the Apex Court of the country.

c) The Review Petition Diary No. 4119512023 filed by the department against order dated

28.07.2023 was dismissed by the Hon'ble Supreme Court vide order dated 09 04.2024

d) The order daled 28.07.2023 of the Hon'ble Supreme Court is not rn /lmlne stands

established from the very fact that the department had filed Review Petition Diary No

4119512023 against the said order. lf the order dated 28 07.2023 was in limine, no

review petition could have been filed against the sard order in light of the Board's

lnstruction F. No. 276111412015-CX.8A dated 09.02 2016.

10. Further, I find that since the department exercised its statutory right of appeal

under Section 130E of the Customs Act, the dismissal of the appeal whether by a speaking

or non-speaking order invokes the doctrine of merger. [t/y views are supported by the

following case laws:

Page 11 of 13
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A/l/s Pernod Ricard lndia (P) Ltd. reported at2010 (256) l:Lf 161 (SC) wherein the

Hon'ble Supreme Court has held as under:

24. ln the present case, the appellant preferfed st tory appeal under

Secfion 130E of the Act aoainst order of the Tibunal dated 25th March 2003

and, therefore, the dismissal of appeal bv this Court thougt bv a non-speaking

order, was in exercise of appellate iuisdiction, wherein ths meits of the order

impuqned were subiected to iudiciarv scrutinv. ln our oanion. in the instant

b)

case, the doctrine of merqer would be attracted and the aS.,pellant ls esfopped

from raising lhe lssue of applicability of Rule 6 in their case.

M/s Caryaire Equipments lndia Ltd. reported at 2005 (179) ELT 522 (All) wherein the

Hon'ble Allahabad High Court has ruled as under:

22. lt mav be mentioned that dismissal of an SLP without qiving reasons does

not amount to mereer of the ludoment of the Hioh Courl in the order of the

Supreme Couri virle Kunhavammed v. Siale of Kerala, 2(t01 (129) E.L.T. 11

(S.C.) = (2000) 6 SCC 359. However in our opinion disntissal of an a

under Section 35L(b) bv the Supreme Court would amount to a merqer even if
the Supreme Couri does not oive reasons. This is because Article 136 of the

Constitution is not a regular forum of appeal at all. lt is a residuary provision

which entitles the Supreme Court to grant at its discretio,t Special Leave to

Appeal from any judgment, decree, order etc. of any Couft or Tribunal in lndia.

This is an exceptional provision in the Constitution which er ables the Supreme

Court to inbrtere wherever it feels that injustice has been done but it is not an

ordinary forum of appeal at all. ln fact unless leave is granted by the Supreme

Court under Article 136 no appeal is registered. Article 135 is a discretionary
power in the Supreme Couft and it does not confer a right of appeal upon a
party but merely vests discretion in the Supreme Court to interfere in
exceptional cases vide State of Bombay v. Rusy Mistry anc Another, AIR 1960

SC 397, Municipal Board v. Mahendra, AIR 1982 SC 1293 etc.

23. Arlicle 136 does not confer a right to appeal at all. lt nly confers a right

to apply for a Special Leave to Appeal vide Bharat Bank v. lts Employees, AIR

7950 SC 88. lt is for this reason that a dismissal of an SLP 'Joes not amount to

merger of the order of the High Couft or the Tribunal wilh the order of the

Supreme Cour7. The Supreme Courl can reject an SLP without even going into

the merits of the case e..9. if it believes that the matter is rof so serrous as lo

require consideration by the Supreme Court or for any other reasons.

24. On the other hand Section 35L Dro vides a reoularforun of appeal. Hence

if an apoeal under Section 3 rs drsmlssed by the Supremet Cour7, whether by
gjyjpg reasons orwithout oivino reasons in either case. The doctrine of meroer

will apolv and the iudomen of the h Couft or the Tribunatwill meroe into thet

iudoment of the Supreme Court. Hence in our opinion tl e judgment of the

Supreme Couri dismissing the appeal against the order of the CEGAT is

binding on us.

\
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ln our opinion, once a statutory right of appeal is invoked, drsmissa/ of appeal

by the Supreme Courl, whether by a speaking order or non.speaking order, the

doctrine of merger does apply, unlike in the case of dismissal of special leave

to appeal under Article 136 of the Constitution by a non-spzaking order.
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11 ln view of the above, I find that interest cannot be charged on the levy of IGST

in the absence of any provision for the same in the Customs Tariff Act. Consequently, the

interest recovered in the present case is without legal authority and cannot be retained by

the department; it must be refunded. Therefore, the impugned order rejecting theAppellant's

refund application of Rs. 70,52,8011- and confirming the short paid amount of interest to the

tune of Rs. 29,1021- is unsustainable and is hereby set aside.

12. Accordingly, I set aside the impugned order and allow the appeal filed by the

Appellant by way of grant of refund as claimed by them.

Customs, Ahmedabad
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