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__%mﬁ@{]rdcr relating to :

| Under Section 129 DD(1] of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person agerieved by this order can prefer a Revision
Application to The Additional Secretary,/Joint Secretary (Revision Application), Ministry of

Finance, [Departmen! of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

)

QI

(a)

s eriamiasen.

any goods imported on baggage.

()

f

YR HTATA AT HITH T wYTT WHITIHISY "'
HHTel

‘any goods loaded in a conveyance for importation into India, but which are not unloaded

- [b) lat their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required 1o be unloaded at that destination.
- [dmrgessifian, 1962 Foramax qursTsdTTETTI 3.
(e -ﬁﬁﬂ}:m of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
I AR L EIL b b e e e e e e e e e
A B ' J
 The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :
(@ ®IWINET, 1870HEH . 6 g 1 dadaRuRerrsargweri T 4
) widar Reeteswfafvamtddameugms R seamgmaie.
| (a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870,
(@ | TSGR SETaraYHaHTeN®! 4 uioal g
) —
(b) | 4 copies of the Order-in-Original, in addition to relevant documents, if any
(M | TS TRaTdeT@ 4 wieat
n:]_'_d copies of the Application for Revision. )
() gﬁw&ﬁﬁmm 1962 (TUTHRITEA)
RGBT, gUs, ahsifafura ity . 200/-
(UGG AT AT, 1000/ -(FICTHEARHTE |
) SrTETTaTE! SREfRayraE TR Tad . e,
afegyes, AmTATETS, TS Ry 200/
HafeuserER s Res areasEuN. 1000/-
(d) | The du plicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
[ees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
| weH. 2 :
F AT RN BTGRP T Tt

—

Serrar '
HTYED 1962 HIYRT 126 U (1) areht a7 -3

— = i

| In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 belore the Customs, Excise and Service Thx Appellate Tribunal at the following

e
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address :

 Hiare, FoigwiGyratamIa G | Customs, Excise & Service Tax Appellate

dvu, uigfteEladls Tribunal, W Bench




o, AR HaH, AP e NRURATRYT, 38R | 2n¢ Floor, BahumaliBhavan,

a1, 3EHGEIG-380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

?ﬂﬂw, 1962 WIURT 129 U (6) bt dmrgenafulan, 1962 SIURT 129
Ty sffedavPafaf@ayesdame -

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

T — 3 |
FHUATEE UG HH B A A EAOUY,

where the amount of duty and interest demanded and pﬂnajt}*-tcuied by any officer of
Customs in the case to which the appeal relates is five lakh rupecs or less, one thousand
rupees,

L GRS e R D E TSI B PR PRI R RGN G IR T ire i1

(b}

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees bul not
exceeding fifty lakh rupees, five thousand rupees ,

(M

—— e e e -
FHINEAREE I sfUs sl gUgeRs UL,

(c)

= L — e — -_

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(9}

TR H AT SN BB, AIEeH® 104 HEHT, e Yepurhudssaagie, e st
104 HETHTA, SEThaas SaaeHe, suawaram|

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

IHTUTLTTREIURT 129 (U) SHaTasuauUs e aHaRIRYASdaedyd- (9)

Under section 129 (a) of the said Act, every application made before the hpptliult
Tribunal-

|a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

Shri Krunal Pareshkumar Mistry 33, Ranchhodji Park Society-1, Near
Lalita Chowkdi, Katargam, Surat City-395004 (hereinafter referred to as
“the appellant”) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against Order in Original No. 10/AB/ADC/SRT-
AIRPT/2023-24 dated 15.02.2024 (hereinafter referred to as “the impugned
order”) passed by the Additional Commissioner of Customs, Surat

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that on the basis of the specific
intelligence and profiling the appellant holding Indian Passport No.
V6814896, was kept under surveillance and his movement was closely
watched by the Customs officers. During the baggage security check, the
appellant was intercepted by the Customs Air Intelligence Unit (AIU) officer
in presence of panch witnesses under Panchnama proceedings dated
24/25.02.2023. The appellant was found carrying one Black colour hand
bag. Thereafter, the Officers carried out physical search of the black
coloured hand bag wherein it was noticed that US Dollar were concealed in
the black coloured handbag. The entire stack of US Dollar was taken out
and counted and found to be 38,900 USD. On being asked about any legal
document showing the purchase/ownership of these 38,900 USD, the
appellant informed that he has no receipt of these 38,900 USD. Detailed
inventory of foreign currency i.e. USD recovered by officers in the presence

of panchas and the appellant, is as under:

l'l‘ype of | Denomination | Number of | Total Conversion Rate Value
Foreign |of  Foreign | Notes equivalent
Currency | Currency to Indian
Currency
LS 100 389 38,900 | 81.90 31,85910
Dollar
Total 31,85.910

2.1 The foreign currency i.e. USD 38,900/- which were found cum:ea]ed. :
in the baggage and recovered from the appellant were placed under seizure
vide seizure order dated 25.02.2023 under Panchnama proceedings dated
24/25.02.2023, on a reasonable belief that the said USD 38,900/-, were
attempted to be smuggled outside India without declaring to Customs

\uthority and were Liable to confiscation under.provisions of the Customs
Ay

Act, 1962,
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2.2 Statement of the appellant was recorded under Section 108 of the
Customs Act, 1962 on 25.02.2023 wherein he, on being shown Panchnama
dated 24/25.09.2002 accepted the facts narrated therein as true and
correct. He further stated that he was going to Shariah on 25.09.2022 by
Air India Express Flight No. IX-171, from Surat International Airport; that
he was stopped by the Customs Officers after clearing security check of
Airlines, near airlines counters in departure hall of Surat International
Airport, Surat, that he was carrying one black colour bag and some foreign
Currency in USD, the exact amount of which he was not knowing and
during the course of thorough checks, the Customs officer have found
foreign currency from his black coloured bag, amounting to USD 38,900
(389 USD 100 notes), placed in black color bag, which are equivalent to a
total of Indian Rupees 31,85,910/- (As per Customs Rate of exchange
Notification No. 10/2023 Cus (NT) dated 16.02.2023). He further stated
that the bag was handed over to him by one person who was not known to
him but he had offered him an amount of Rs. 10,000/- for delivery at
Sharjah to person who would contact him once he landed at Sharjah
Airport. He stated that he don't have any purchase vouchers/ legal
documents of said foreign currency recovered from his possession and
subsequently placed under seizure wunder panchnama dated
24/25.02.2023. He further stated that he had carried USD 38,900/

without declaring the same to Customs Authorities and therefore was
smuggling the same out of India; that he was aware that carrying the said
forex concealed in baggage or on person without declaring the same is an
offence under the Customs Act but he took a chance so as to gain some
money. He further confessed that he had intentionally not declared the
said forex being smuggled by him before the Customs Authorities at the
time of departure from Surat International Airport as he wanted to smuggle
out the same without declaring to Customs and that he was aware that he
had committed an offenice by not declaring the same to Customs for which

e had to face the consequences as prescribed under the Customs Law,

: The appellant had attempted to improperly export/smuggle the
=
seized foreign currency (USD 38,900/-) by concealing it in his baggage. He

the said seized foreign currency in accordance to the Foreign Exchange

Management (Export and Import of Currency) Regulations, 2015, and the |
notifications issued thereunder. Thus the appellant has violated Rule 7 of

the Baggage Rules 2016. He has violated Regulation 5 and 7 read with
Regulation 6 of the Foreign Exchange Management (Export and Import of
Currency) Regulations, 2015 by attempting to illegally export the foreign

currency seized from his possession. The appellant has illegally dealt,
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acquired, held, possessed the seized foreign currency and attempted to
improperly export or physically transfer the same to an unauthorised
person situated at a place outside India. He has thus contravened Section
3 and Section 4 of the Foreign Exchange Management Act, 1999, The
amount of foreign currency found in his possession exceeds the limits
prescribed for a resident in India under the Foreign Exchange Management
(Possession and Retention of Foreign Currency) Regulations, 2015. The
appellant has thus violated Regulation 3 of the Foreign Exchange

Management (Possession and Retention of Foreign Currency) Regulations,
2015.

2.4 The appellant has stated in his statement dated 25.02.2023 that
the bag in which the seized foreign currency was found concealed was
given to him by another person to deliver it to some other person in
Sharjah for a monetary consideration of Rs.10,000/-. Thus the baggage
carried by him cannot be treated as a bonafide baggage. Further, the seized
foreign currency (USD 38,900/-) which was concealed and carried in the
said baggage was not in accordance to the Foreign Management Exchange
(xport and Import of Currency) Regulations, 2015 and thereby in violation
of Rule 7 of the Baggage Rules, 2016. The appellant has thus violated Para
2.45 of the Foreign Trade Policy 2015-20 read with Section 3(2), 3(3) and
11(1) of the Foreign Trade (Development and Regulation) Act, 1992 further
read in conjunction with Section 2(33), 2(39), 11 and 11H(a) of the
Customs Act, 1962 The seized foreign currency thus appears to have
assumed the nature of "prohibited goods as defined under Section 2(33) of
the Customs Act, 1962 and its attempted improper export an act of "illegal
export” as defined under Section 11H(a) of the Customs Act, 1962. The
seized foreign currency (USD 38,900/-) which was attempted to be
improperly and illegally exported by the appellant by concealing it in his
baggage in violation of the Customs Act, 1962, Baggage Rules, 2016 and
other laws in force appeared liable to confiscation under Section 1 13(d) and
113(e) of the Customs Act, 1962, The said act of the appellant appears to
= he an act of ' smugglmg as defined under Section 2(39) of the Customs Act,

.;:H:
1962 The appellant by his above described acts of omission and

E:umrmssmn have rendered the seized foreign currency (USD 38,900/-)
’.*'_",'.- ,zliable to confiscation under Section 113 of the Customs Act, 1962 an?‘

@‘it‘refor& he appears liable for penalty under Section 114 of the Customs
Ac:l 1962,

X{/ 25 A SCN was issued to the appellants proposing confiscation of
Foreign Currency, ie. 38,900 USD equivalent to Indian Rupees

31,85,910/- attempted to be smuggled /improperly exported out of India in
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contravention of the provisions of Foreign Exchange Management (Export
and Import of Currency) Regulations, 2015 read with Rule 7 of the Baggage
Rules, 2016, recovered and seized from the appellant under Panchnama
proceedings dated 25.02.2023 under the provisions of section 113(d) and
113(e) of the Customs Act, 1962 and for imposition of penalty upon the
appellants under Section 114 of the Customs Act, 1962.

2.6  The Adjudicating authority, vide the impugned order, has ordered
for absolute confiscation of the impugned foreign currency i.e. 38,900 USD
equivalent to Indian Rupees 31,85,910/- attempted to be improperly
exported and seized under panchnama dated 24/25.02.2023, under
Section 113 (d) and 113(e) of the Customs Act, 1962. The adjudicating
authority has also imposed penalty of Rs. 31,85910/- on the appellant
under Section 114(i) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has

preferred the present appeal wherein it has been mainly contended that;

« The adjudicating authority has passed ex-parte, the impugned
order with biased mind and the Ld. Adjudicating Authority failed to
appreciate and without application of mind or explaining how they
are distinguishable or not applicable in the instant case, simply
accepted the material on record of alleged blatant violation of
Customs and allied Laws, and opined that the appellant concealed
and not declared the impugned currencies. The Ld. Adjudicating
Authority has not considered any request to give some more
opportunity to file or to appear before the AA to submits the defence
reply and case laws as well as during the course of personal
hearing and simply confirmed the order.

e In any case the Hon. Apex Court has already held that even in

cases of “ingenious” concealment goods confiscated can be

redeemed on payment of suitable fine. The Ld. Adjudicating

Authority have gone overboard and rejected the Application. The

appellant says and submit that from the fact narrated above, it is

clear Case that there was no moto or intention of appellant in
smuggling the said foreign currencies. The appellant is doing the

Business at Dubai which was not taken on record during entire

investigation. It was the first time appellant carried the foreign

currency with him for business purpose. The appellant says and
submits that there is no violation of Baggage Rules by the appellant,
the appellant was not given Customs Declaration Form by anybody
when the appellant arrived at the departure counter where the

appellant could have declared the currencies as there was no
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customs officers was present. There is no violation of any of the
provisions of Baggage Rules by the appellant.

* The Ld. Adjudicating Authority has failed to consider that the case
of the appellant is covered by Rule 7(3) (b) which allows the
applicant to carry unspent foreign currency brought from last
foreign visits as well as RBI/2015-16/91 Master Circular No.
6/2015-16 July 1, 2015 to, All Authorised Persons in Foreign

[Exchange para no.

A.4 Private Visits 4.1 For private visits abroad, other than to Nepal
and Bhutan, any resident individual can obtain foreign exchange
up to an aggregate amount of USD 2,50,000, from an Authorised
Dealer or FFMC, in any one financial vear, irrespective of the
number of visits undertaken during the year. This limit has been
subsumed under the Liberalised Remittance Scheme w.e.f. May 26,
2015. If an individual has already remitted any amount under the
Liberalised Remittance Scheme in a financial year, then the
applicable limit for travelling purpose for such individual would he

reduced from USD 250,000 by the amount so remitted.

A.9 Business Trip 9.1 For business trips to foreign countries,

resident individuals/ individuals having proprietorship firms can
avail of foreign exchange up to USD 2,50,000 in a financial year
irrespective of the number of visits undertaken during the year.
This limit has been subsumed under the Liberalised Remittance
Scheme w.e.f. May 26, 2015, 9.2 Visits in connection with attending
of an international conference, seminar, specialised training,
apprentice training, etc., are treated as business visits. Release of
foreign exchange exceeding USD 2,50,000 for business travel
abroad, irrespective of the period of stay, by residents require prior
permission from the Reserve Bank. 9.3 However, if an employee is
obeing deputed by a company and the expenses are borne by the
company, then such expenses shall be treated as residual current
account transactions and may be permitted by the AD banligﬂ
without any limit, subject to verifying the bonafides of the"-‘-, o2 3.
transaction. ‘
As per either the Customs Act, 1962 or FEMA, 2000, the export of ‘
Foreign currency is not prohibited, but only restricted. As such,
penalty cannot be imposed under Section 114 of the Customs Act,

1962. In present there is a genuine mistake.

¢ There is no contumacious conduct on the part of the Applicant,

but the conduct of a person who was ignorant of the law.
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Moreover, there is no obligation on the out outgoing passengers to
file any declaration with customs for any goods being taken by
them. Considering all these aspects, the social status and fact that
the appellant herself is a victim of the machinations of the job
agents, it 1s humbly prayed that lenient view may kind be taken in
the matter.

e The Ld. Adjudicating Authority has erred in finding that the
appellant wanted to illegal export the foreign currency from Surat to
Sharjah. The appellant already submitted that this currency is from
their personal for purchase of dutiable goods. The appellant
travelled along with foreign currency to Sharjah first time and due
to ignorance of customs laws appellant was unable to declare the
foreign currency which was alleged to attempt to smuggle foreign
currency from India, whereas he stated clearly that the said
currency is his own.

e The learned authority has nowhere show how the foreign currency
falls under the category of prohibited goods. The authority has
simply referred to the definition of prohibited goods without
showing where the foreign currency falls under the said category of
goods. The applicant says and submits that the foreign currency
falls under the restricted category and not prohibited category of
the goods, the Ld. Authority himself has held that the said goods
“foreign currency” is restricted goods not prohibited goods. As per
Foreign Exchange Management (Export and Import of Currency
Regulation, 2000, Notification No. FEMA 6/RB-2000 dated
03/05/2000, and Notification No. FEMA 6(R) RB-2015 dated
29/12/2015. As per Regulation 5 of Foreign Exchange Management
(Export and Import of Currency) Regulations, 2000 wherein Reserve
Bank of India may by regulations, prohibit, restrict of regulate the
export, import or holding of currency notes. The said Regulation 5
reads as under:

"Except as otherwise provide in these regulations no person shall
without the general or special permission of the Reserve Bank of
India import or send out of India, any Foreign Currency”. The export

and import of foreign currency is not prohibiled in the sense that i

can be done only with the “general or special permission of the RBI".

Similarly, even under Customs Act 1962, the export and import of
foreign currency ts not prohibited but only restricted. As the applicant

was ignorant of the law, he could not fake the necessary

permission.”

 Regulation 6: Import of Foreign Exchange into India :-
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A person may-

(a) send into India without limit foreign exchange in any form other
. than currency notes, bank notes and travellers cheques;
(b) bring into India from any place outside India without limit

foreign exchange (other than unissued notes

provided that bringing of foreign exchange into India under clause
(b) shall be subject to the condition that such person makes, on
arrival in India, a declaration to the Custom authorities in Currency

Declaration Form (CDF) annexed to these Regulations;

provided further that it shall not be necessary to make such
declaration where the aggregate value of the foreign exchange in the
form of currency notes, bank notes or traveller's cheques brought in
by such person at any one time does not exceed US$10,000 (US
Dollars ten thousands) or its equivalent and/or the aggregate value
of foreign currency notes brought in by such person at any one time
does not exceed US$ 5,000 (US Dollars five thousands) or its

equivalent.

* The appellant placed reliance on the decision which are as follows:-
a. Kishan Shewaram Loungani reported in 2002(140) ELT-225(Tri-
Mum).
b. Government of India in Re. Chellani Mukesh reported in
2012(276)ELT 129 (GOI),
¢. Suresh Gangaram Hole reported in 2015(327) ELT 555. (Tri-
Mum)|,
d. Philip Frenandes reported in 2002(146) ELT 180 (Tri- Mum).
e. Government of India in Re. Kanwaljit Singh Bala reported in
2012(275) ELT 272 (GOI).
f. High Court of New Delhi PremKumar V/s. Customs. CRL. M.C.
1990/2010 ORDER DATED 8™ FEB.2016,
» The appellant also relied upon some orders issued by the
Competent Authorities of Delhi and Mumbai.
The foreign currency taken over by the Customs Authorities on 25.02.2023
from the Appellants may be handed over to them. Penalty imposed may
please be dropped /reduced to a reasonable level commensurate with the - ;.

misdemeanor

LBl
£y

M 4. Shri Rishikesh Mehra, Advocate, appeared for personal hearing on

(04.06.2024 on behalf of the appellant. He reiterj.ted\tlw submissions made
- ,}.;111". 'ﬁa“;:. \

_~ in the appeal memorandum.
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5 I have gone through the facts of the case available on record,

grounds of appeal and submission advanced by the appellant at the time of
personal hearing. It is observed that the issues to be decided in the present
appeal are whether the impugned order passed by the adjudicating
authority ordering for absolute confiscation of the seized foreign currency
ie. 38,900 USD, having value equivalent to Indian currency at Rs.
31,85,910/- under Section 113(d) and 113(e) of the Customs Act, 1962 and
imposing penalty of Rs 31,85,910/- on the appellant under Section 114(i) of
the Customs Act, 1962, in the facts and circumstances of the case, is legal

and proper or otherwise.

5.1 It is observed that the facts and circumstances relating to
interception of the appellant and subsequent recovery of seized foreign
currency 1.¢. 38,900 USD, having value equivalent to Indian currency at
Rs. 31,85,910/- 1s not disputed. on the basis of the specific intelligence
and profiling the appellant holding Indian Passport No. V6814896, was
kept under surveillance and his movement was closely watched by the
Customs officers. During the baggage security check, the appellant was
intercepted by the Customs Air Intelligence Unit (AIU) officer in prescnce of
panch witnesses under Panchnama proceedings dated 24/25.02.2023. The
appellant was found carrying one Black colour hand bag. Thereafter, the
Officers carried out physical search of the black coloured hand bag wherein
it was noticed that US Dollar were concealed in the black coloured
handbag. The entire stack of US Dollar was taken out and counted and
found to be 38,900 USD. On being asked about any legal document
showing the purchase/ownership of these 38,900 USD, the appellant
informed that he has no receipt of these 38,900 USD. Detailed inventory of
foreign currency recovered by officers in the presence of panchas and the
appellant. The value of foreign currency in Indian rupces as per exchange
rate Notification No. 10/2023 Cus (NT) dated 16.02,2023 is eguivalent to
Rs.31,85,910/-. The appellant was not having any documents for
purchase/acquisition of the Foreign Currency which was recovered from
him. The Foreign Currency, 38,900 USD, having value equivalent to Indian
currency at Rs, 31,85,910/- carried by the appellant appeared to be
smuggled goods as defined under Section 2(39) of Customs Act, 1962, and
was placed under seizure vide Seizure Memo/Order under Panchnama
roceedings both dated 24/25.02.2023 by the AIU officers on a reasonable
lief that the said Foreign Currency was attempted to be smuggled out of

; = India and hence it was liable for confiscation for violation of the provisions
* of the Customs Act, 1962 and FEMA (Export and Impeort of Currency)
Regulations, 2015. Statement of the appellant was recorded on 25.02.2023

under Section 108 of the Customs Act,1962, wherein he, inter-alia, stated
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that the Customs officer have found foreign currency from his black
coloured bag, amounting to USD 38,900 (389 USD 100 notes), placed in
black color bag, which are equivalent to a total of Indian Rupees
31,85,910/- [As per Customs Rate of exchange Notification No. 10/2023
Cus [NT) dated 16.02.2023). He further stated that the bag was handed
over to him by one person who was not known to him but he had offered
him an amount of Rs. 10,000/- for delivery at Sharjah to person who
would contact him once he landed at Sharjah Airport. He stated that he
don't have any purchase vouchers/ legal documents of said foreign
currency recovered from his possession and subsequently placed under
seizure under panchnama dated 24/25.02.2023. He further stated that he
had carried USD 38,900/- without declaring the same to Customs
Authorities and therefore was smuggling the same out of India; that he was
aware that carrying the said forex concealed in baggage or on person
without declaring the same is an offence under the Customs Act but he
took a chance so as to gain some money. He further confessed that he had
intentionally not declared the said forex being smuggled by him before the
Customs Authorities at the time of departure from Surat International
Airport as he wanted to smuggle out the same without declaring to
Customs and that he was aware that he had committed an offence by not
declaring the same to Customs for which he had to face the consequences

as prescribed under the Customs Law.

5.2 1 find that there is no dispute regarding the fact that the appellant
had not declared the seized foreign currency to the Customs at the point of
departure. Further. in his statement recorded on 25.02.2023 under Section
108 of the Customs Act, 1962, the appellant had admitted the possession,
carriage, non-declaration and recovery of the foreign currency. The
appellant had not been able to give the documents for licit acquisition and
possession of the foreign currency before the seizing officer. The fact
remains undisputed that the appellant had not disclosed the impugned
foreign currency kept in hand bag before the Customs Authorities while

'ﬂ_\n._‘\ departure to Sharjah. The appellant had in his confessional statement
\"I’.-_ . recorded during seizure accepted that the foreign Currency of 38,900 USD

h rt*r.:uverecl under panchnama dated 24/25.02.2023, equivalent to Rs.
&q f o 31 85,910/- was carried by him illegally to smuggle out of India in
\uwf Violation of the provisions of Customs Act, 1962. It is observed that the
appellant has not been able to show that the impugned foreign currency in
his possession was procured from authorized persons as specified under
FEMA at the time of his departure during Panchnama dated
" 24/25.02.2003. Hence, T am in concurrence with the finding of e
adjudicating authority that the appellant had attempted to smuggle furmgn'_
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Currency of 38,900 USD equivalent to Indian Rs. 31,85,910/- by
concealing in hand bag and could not submit any documents to prove that
the impugned foreign currency notes carried by him were procured from
legitimate sources/ Legally. Further, the said foreign currency concealed in
hand bag was handed over to him by one person who was not known to
him but he had offered him an amount of Rs. 10,000/- for delivery at
Sharjah to person who would contact him once he landed at Sharjah
Airport. Thus, in absence of any valid document for the possession of the
foreign currency, it is held that the same had been procured from persons
other than authorized persons as specified under FEMA, which makes the
goods liable for confiscation in view of the prohibition imposed under the
Foreign Exchange Management (Export and Import of Currency)
Regulations, 2015 which prohibits export and import of the foreign
currency in such a quantity without the general or special permission of
the Reserve Bank of India. Therefore, the confiscation of the foreign
currency was justified as the appellant could not account for the legal
procurement of the foreign currency and that no declaration as required
under Section 77 of the Customs Act, 1962 was filed with the Customs

authorities at Surat International Airport while his departure.

5.3 It is observed that the appellants had not taken any general or
special permission of the RBI to carry the foreign currency and had
attempted to take it out of the country without declaring the same 1o
Customs at the point of departure. Hence, | am of the considered view that
the conclusions arrived at by the adjudicating authority that the
restrictions imposed under the Foreign Exchange Management (Export and
Import of Currency) Regulation, 2015 have been violated by the applicant
is correct, and therefore, the confiscation of the secized foreign currency
ordered under Section 113(d) and 113(e) of the Customs Act, 1962 is
justified.

5.4 In this regard, | rely upon the decision of Hon’ble High Court of
Madras in the case of Commissioner of Customs (AIR), Chennai Versus
Veeracchi Vithayaphalert (2014 (303) ELT 49 (Mad.}| wherein the decision
of Hon'ble Tribunal, reported at [2005 (186) E.L.T. 296 (Tri Chennai)|, that
confiscation of the currency is not justified when found in possession of a
Thailand citizen amounting to USD 20,000/- not declared before Customs

was reversed. The relevant paras are reproduced hereunder:

“13. Section 5 of the Regulations tmposes a prohibition on export

import of foreign currency. As per Regulation No. 6, a person may
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currency note, bank notes and travellers cheques. Similarly, a persnn-
may bring into India from any place outside India without any limit of
foreign exchange (other than unissued notes). The first proviso to
Regulation 6 provides that bringing of foreign exchange into India under
the second contingency shall be subject to the condition that such person
makes, on arrnwal in India, a declaration to the Customs authorities in the
Currency Decluration Form, format of which has been annexed in the
Regulation. The second proviso to Regulation 6 provides that it shall not
be necessary to make such declaration, where the aggregate value of the
foreign exchange in the form of currency notes, bank notes or traveller’s
cheques brought in by such person at anyone time does not exceed US$
10,000 (US Dollars ten thousand) or its equivalent or its aggregate value
any one time does not exceed US$ 5,000 (US Dollars five thousand) or its

equivalent. Regulation 7 deals with “Export of foreign exchange and
currency notes”, and the Requlations 5, 6 & 7 are gquoted herein below :-

5. Prohibition on export and import of foreign currency. -

Except as otherwise provided in these regulations, no person shall,
without the general or special permission of the Reserve Bank, export or

send out of India, or import or bring into India, any foreign currency.
6. Import of foreign exchange into India. - A person may -

fa) send into India without limit foreign exchange in any form other

than currency notes, bank notes and travellerscheques;

(b) bring into India from any place outside India without limit foreign

exchange (other than unissued notes):

Provided that bninging of foreign exchange into India under clause (b)
shall be subject to the condition

7. Export of foreign exchange and currency notes. -

Ty, (1) An authorised person may send out of India foreign curr"a-e'nc;g; .
Fll . J.--

> . acquired in normal course of business.

& g
]

":"': R

& "

% \:/.r ,!' ! (2] Any person may take or send out of India :-
‘ f .. -.. I.l
.H¢ i :‘ .J.,..
N

(i) cheques drawn on foreign currency account maintained in
accordance with Foreign Exchange Management (Foreign Currency
\ Accounts by a person Resident in India) Regulations, 2000;
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fu) foreign exchange obtained by him by drawl from an authorised
person in accordance with the provisions of the Act or the rules or

regulations or directions made or issued thereunder;

(iti) currency in the safes of vessels or aircrafts which has been
brought into India or which has been taken on board a vessel or aircrafl

with the permission of the Reserve Bank.
(3) Any person may take out of India .-

(i} foreign exchange possessed by him in accordance with the
Foreign Exchange Management (Possession and Retention of Foreign
Currency) Regulations, 2000;

(i) unspent foreign exchange brought back by him to India while
returning from travel abroad and retrained in accordance with the
Foreign Exchange Management (Possesswn and Retention of Foreign
Currency) Regulations, 2000.

f4) Any person resident outside India may take out of India unspent
foreign exchange not exceeding the amount brought in by him and
declared in accordance with the prouviso to clause (b) of regulation 6, on

his arrval in India.

14. Thus on a cumulative reading of the above referred Regulations, it
is clear that there is a stringent condition is imposed under the
Regulations with regard to export or import of foreign currency and n
terms of Regulation 5, a prohibition of export and tmport of foreign
currency except as provided under the Regulations. Therefore, the firsi
respondent, as a matter of right, is not entitled to import or export in the

manner as he wishes without complying with the provisions of the

%

-'r_ﬁ‘.!.'.i'. Section 113 of the Customs Act deals with  “Confiscation of
. goods attempted to be improperly exported or imported” etc. The goods,
which are liable for confiscation have been listed out in clauses of Section

113.

Clause (d) of Section 113 states that any goods attempted to be
exported or brought within the limits of the customs area for the purpose
of being exported, contrary-to any prohibition imposed by or under the
Customs Act or any other law for the time being in force, is liable for
confiscation. The Regulation framed under the FEMA makes a clear
definition as regards the import and export of currency. Section 2(22)(d)
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of the Customs Act defines ‘goods’ to include currency and negotiable

INstruments.

16. Reading of the definition of “goods” as stated in Section 2(22)
along with the definition of “currency” stated in Section 2(h) of FEMA,
make it clear that export of currency contrary to prohibition imposed
under any other law is liable for confiscation. Therefore, the contention of
the learned counsel for the first respondent that there is no power to
confiscate the currency under Section 113(d) of the Customs Act, is liable

to be rejected.

17. In the back ground of the above provisions, the order of the
Iribunal holdirg that there is no provision to declare the foreign currency
i hand, cannot be sustainable. The currency possessed by the first
respondent, was contrary to the Regulation, particularly Regulation No. 5
which clearly states that as per Regulation, no person shall, without the
general or special permission of the Reserve Bank, export or send out of
India or bring into India, any foreign currency. The goods attempted to be
exported being foreign exchange, as defined under the FEMA.

18. For all the above reasons, we do not accept the order of the
I'ribunal, the order of the Tribunal is set aside and the order of the
adjudicating authority is hereby confirmed. The learned counsel for the
assessee sought for liberty to approach the authorities concerned under
the provisions of FEMA. It is always open to the first respondent to avail
remedies available under the FEMA Act. No costs. Consequently,

connected miscellaneous petition is closed.”

5.5 [ have also perused the recent decisions of the Government of India
passed by the Principal Commissioner & ex officio Additional Secretary to
the Government of India. It is observed from Order No. 152/2023-CUS
(WZ)/ASRA/MUMBAI, dated 31.01.2023 passed in the case ﬂf Shn
Rajkumar Nandlal Sukhwani that the Revisionary Authority had held that*
the undeclared foreign currency to the Customs at the point of demmm

without any valid document for possession of the same are liable: for'
,“';ﬁf"wca tion. The relevant paras are reproduced here under;

o "
it
I Y

“7. Government has gone through the facts of the case and the
/¢, subnussions. Government finds that there is no dispute that the
W/  seized foreign currency was not declared by the Applicant to the
* Customs at the point of departure. Further, in his statement the
applicant had admitted the knowledge, possession, carriage,

concealment, non-declaration and recovery of the foreign currency.
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The applicant was unable to give the documents for licit aequisition
and possession of the foreign currency. The fact remains that the
applicant had not disclosed the impugned foreign currency and the
source of the foreign currency had remained wnaccounted. In his
confessional statement, he stated that he was given the currency
by one Mr. Bunty Bhai and asked to handed over the same to his
(Bunty's) cousin in Bangkok for monetary consideration of Rs
8,000/- and expenses of his Air Ticket from Mumbati to Delhi and
further Delhi to Bangkok. Subsequently, he retracted the same
which was rebutted by the department. The Applicant was unable
to show that the impugned foreign currency in his possession was
procured from authorized persons as specified under FEMA. Thus,
it has been rightly held by the lower adjudicating authority that in
the absence of any valid document for the possession of the foreign
currency, the same had been procured from persons other than
authorized persons as specified under FEMA, which makes the
goods liable for confiscation in view of the prohibition irmposed n
the Foreign Exchange Management (Export and Import of Currency)
Regulations, 2015 which prohibits export and import of the foreign
currency without the general or special permission of the Reserve
Bank of India. Therefore, the confiscation of the foreign currency
was justified as the applicant could not account for the legal
procurement of the currency and that no declaration as required

under section 77 of the Customs Act, 1962 was filed.

8. The Government finds that the applicant had not taken any
general or special permission of the RBI to carry the foreign
currency and had attempted to take it out of the country without
declaring the same to Customs at the point of departure. Hence, the

N Government finds that the conclusions arrived at by the lower
% adjudicating authority that the said provisions of the Foreign
e
&

change Management (Export & Import of Currency) Regulations,
e 000 have been violated by the applicant is correct and therefore,
the confiscation of the foreign currency ordered, s justified.”
5.6 I have also perused the other decisions of the Government of India
passed by the Principal Commissioner & ex officio Additional Secretary to
the Government of India. In all the decisions, the undeclared foreign }L/
currency to the Customs at the point of departure, without any valid
document for possession of the same, are held to be liable for confiscation.

In view of above, it is held that the undeclared seized foreign currency 1.e.,

38,900 USD equivalent to Indian Rs. 31,85,910/-, carried by the appellant
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for which there was no document for legitimate procurement are liable for
confiscation under Section 113(d) and 113(e) of the Customs Act, 1962,

Accordingly, it is also held that the appellant is also liable for imposition of
penalty under Section 114(i) of the Customs Act, 1962.

6. [t is also observed that the adjudicating authority in the impugned
order, at Para 21, had held that:

“The noticee has cited some case laws and requested for relief in the
case. [ find that it is a settled legal position that ratio of one case law
should not be blindly applied to another case without examining the
facts & circumstances of each case. The Hon'ble Supreme Court in the
case of CCE, Caleutta Vs. Alnoori tobacco products (2004 (170) ELT 135
(SC)) has stressed the need to discuss how the facts of decision relied
upon applies to the factual situation of a given case. | find that the
noticee has not discussed as to how the cited case laws are applicable
to the facts of his case. In the case before me, I find that the source of
the foreign currencies has not been clearly brought out by the noticee
with. any documentary cvidence. Moreover, the said foreign currency
was attempted to be smuggled out in clear violation of Foreign
Exchange Management (Export and Import of Currency) Regulations,
2015, which required the noticee to obtain foreign currencies from
authonzed dealers only. The condition contained in the regulation iself
has thus beer violated by the noticee in the case before me which in
turn makes the foreign currency very much prohibited. I am therefore of
the view that the foreign currencies seized are liable for absolute
confiscation and not fit for redemption. The case laws cited by the
roticee are not relevant in the facts and circumstances of the present
case and hence not tenable.”

6.1 Further, the adjudicating authority at Para 23 of the impugned
order had relied upon the decision of Samynathan Murugesan [2009(247)
k.L.T. 21 (Mad)] wherein the Hon'ble High Court had upheld the absolute

confiscation ordered by the adjudicating authority.

6.2 It is observed that the appellant has contended that the foreign
currency is not prohibited goods and absolute confiscation is not justified.
In this regard, I rely upon the decision in the case of Commissioner of
Customs, Chennai Vs Savier Poonolly | 2014 (310) E.L.T. 231 (Mad)]
wherein the Hon'ble High Court of Madras held that the key word in
Regulation 5 is prohibition of import and export of foreign curre_npy'and; the:
exception i1s that special or general permission should be obtained frm'].’j;the
Reserve Bank of India, which the passenger has not obtained and therefore,
the order of absolute confiscation is justified in respect of goods prohibited

for export, namely, foreign currency. The relevant paras are as under:
E(J RO
: el
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“8. Heard learmed counsel appearing for the appellant and the
learned counsel appearing for the first respondent and perused the
materials placed before this Court.

9. The dispute raised in this case involves the following substantial
questions of law :

“(y Whether the Tribunal was justified in allowing the redemption of
the foreign currency attempted to be exported in wviolation of the

provisions of law?

() Whether the Tribunal was justified in reducing the quantum of
penalty?”

10. On facts, there appears to be no dispute that the foreign currency
was attempted to be exported by the first respondent - passenger
since deceased) without declaring the same o the Customs -
Department and therefore, it resulted in seizure.

11. Regulation 5 of the Foreign Exchange Management (Export and
Import of Currency] Regulations, 2000 prohibits export and import of
foreign currency without the general or special permission of the
Reserve Bank of India. Regulation 7 deals with Export of forewgn
exchange and currency notes. It is relevant to extract both the
Regulations, which are as follows :

5. “Prohibition on export and import of foreign currency. -

Except as otherwise provided in these regulations, no person shall,
without the general or special permission of the Reserve Bank, export
or send out of India, or import or bring into India, any foreign currency.

7. Export of foreign exchange and currency notes. -

(1) An authorized person may send out of India foreign currency
acquired in normal course of business.

(2) any person may take or send out of India, -

(i) cheques drawn on foreign currency account maintained n
accordance with Foreign Exchange Management (Foreign Currency
Accounts by a Person Resident in India) Regulations, 2000,

(i) foreign exchange obtained by him by drawal from an authonzed
person in accordance with the prouvisions of the Act or the rules or
: \regulatiﬂns or directions made or issued thereunder

L]
-Fl..‘i

i
- "
L
&
T TR EE R
Fl

12. Section 113 of the Customs Act imposes certain prohibition and it
includes foreign exchange. In the present case, the jurisdiction
Authority has invoked Section 113(d), (e) and (h) of the Customs Act
together with Foreign Exchange Management (Export & Import of
Currency) Regulations, 2000, framed under Foreign Exchange
Management Act, 1999. Section 2(22)(d] of the Customs Act, defines
“goods” to include currency and negotiable instruments, which is
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corresponding to Section 2(h) of the FEMA. Consequently, the foreign
currency in question, attempted to he exported contrary to the
prohibttion uithout there being a special or general permission by the
Reserve Bank of India was held to be liable for confiscation. The
Department contends that the foreign currency which has been
obtained by the passenger otherwise through an authorized person is
liable for confiscation on that score also.

13. In view of the above, the Original Authority has ordered absolute
confiscation. We find, in the present case, the passenger has concealed
the currency of 55,500 US dollars and other currencies, attempted to
be taken out of India without a special or general permission of the
Reserve Bank of India and this is in violation of the Rules. The fact that
it was procured from persons other than authorized person as specified
under the FEMA, makes the goods liable for confiscation in view of the
above-said prohubition. Therefore, the Onginal Authority was Justified
in ordering absolute confiscation of the currency. The key word in
Regulation 5 is prohibition of import and export of foreign currency. The
exception is that special or general permission should be obtained from
the Reserve Bank of India, which the passenger has not obtained and
therefore, the order of absolute confiscation is justified in respect of
goods prohibited for export, namely, foreign currency.

14. It is of no avail to plead that the foreign currency upto certain

limit is permissible. The Tribunal has misguided itself in holding that

upto 25,000 US § is permitted to be carried by a passenger while going

abroad. This error arose from a misreading of Clause 8 of Schedule III

of Foreign Exchange Management (Current Account T'ransactions)

Rules, 2000. Rule 5 of the said Rules, speaks about prior approval of

the Reserve Bank of India for transaction included in Schedule III,

Clause 8 of Schedule Il speaks about release of foreign exchange,

exceeding US § 25,000 to a person irrespective of period of stay, for

business travel, or attending a conference or specialized training or for

muintenance expenses of a patient going abroad for medical treatment

or check-up abroad, or for accompanying as attendant to a patient

going abroad for medical treatment/check-up. We find that this

provision is made under the Foreign Exchange Management (Current

Account Transactions) Rules, 2000, which imposes prohibition in

respect of Schedule I, restriction in Schedule II transaction, which are

to be done on prior approval and Schedule Il also come with the rider

that prior approval of the Reserve Bank of India should be obtained.

Assuming that a person is permitted fo carry 25,000 US $ for business

T — . 3 s % vl

7 8, ﬁ?,ﬁ},\ purpose, the fact remains, that the said drawal of the foreign cutrency
;’; - =\ should be only from an authorized person in terms of Rule Efb}-vﬁﬁ'the

1Y : el :
* 7 Forewgn Exchange Management (Current Account Transactions) Rules, /

.] 2000. The passenger, in this case, attempted to take the money out of
Q yv"é‘; India without a proper declaration and has not obtained from an
o ¥~ authorized person, thereby, he has violated the Foreign Exchange
Management (Export and Import of Currency) Regulations, 2000.
Therefore, the Department was justified in rightly invoking the said

\(k/ provision. The Tribunal, without adverting to the prohibition imposed
under Regulation 5 of the Foreign Exchange Management (Export and

Import of Currency) Regulations, 2000 has come to the erroneous
conclusion that the amount not exceeding 25,000 US $ may be freely

SiA49-05/CUS/AHD/2024-25 Page 20 of 31



taken out of India. If both the Rules and Regulations are properly
applied to the facts of the present case, it will be evident that the first
respondent - passenger in this case has clearly violated the provisions
of the FEMA, more particularly Regulation 5 of the Foreign Exchange
Management (Export and Import of Currency) Regulations, 2000 read
with Section 113 of the Customs Act. Therefore, the Tribunal fell into
error by setting aside the order of absolute confiscation. Accordingly,
we answer the first question in favour of the Revenue.”

In the present case also the appellant had attempted to take the foreign
currency out of India without a proper declaration, without proper
document, has not obtained it from an authorized person, not having any
general or special permission of the Reserve Bank of India, thereby, he has
violated the Foreign Exchange Management (Export and Import of
Currency) Regulations, 2000. Further, the appellant has concealed the
same in hand bag. Therefore, the adjudicating authority was justified in
ordering for absolute confiscation of the foreign currency i.e. 38,900 USD
equivalent to Indian Rs. 31,85,910/-.

6.3 Further, 1 also rely upon the decision in the case of Suresh
Gangaram Hole Vs Commissioner of Cus., Airport, Mumbai [2015 (327)
E.L.T. 555 (Tri. - Mumbai)| wherein the Hon'ble Tribunal, Mumbai has
upheld the absolute confiscation of foreign currency which was being taken
out of India without any permission from RBI and without declaring the

same to the customs and concealed in the baggage which could not have
been detected but for the information received by the authoritics. The

relevant paras of the decision are as under:

“7.4 As per the provisions of section 2 (22) of the Customs Act,
“goods” includes currency. Further as per section 2(33) “prohibited
goods” means any goods the import or export of which is subject to any
prohibition under this Act or any other law for the time being in force but
does not include any such goods in respect of which the conditions
subject to which the goods are permitted to be imported or exported have
en complied with.” In the present case, the appellant did not have
ermission from the RBI for export of faoreign currency nor did he declare
hé foreign currency when he came to India on 28-12-2005. Therefore,
Phe currency under seizure are “prohibited goods” as per the provisions

f the Customs Act and therefore, liable to confiscation under Section
113(d) as “any goods attempted to be exported or brought within the

limits of any customs area for the purpose of being exported, contrary to )({/

any prohibition imposed by or under this Act or any other law for the
time being in force” as well as under section 113(h) as “any gooeds
which are not included or are in excess of those included in the entry
made under this Act, or in the case of baggage in the declaration made
under section 77",

7.5 The hability to absolute confiscation of Indian currency attempted
to be illegally exported was considered by a larger bench of this
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I'mbunal in the case of Peringattil Hamza (supra) and after considering |
extenswely the various decisions of the Hon’ble apex court, it was held
by this Tribunal that- “In case a person attempted to export Indian
currency outside India without the permission of the RBI more-than Rs.
5000/- or Rs. 10,00d/- as the case may be, in that case the Indian
currency can be absolutely confiscated and it is the discretion of the
proper officer in the facts and circumstances of the case to allow
redemption on payment of fine and imposition of penalty.” The ratio of
the said decision applies equally well in the case of attempted illegal
export of foreign currency also. An identical issue came up for
consideration before the Hon'ble Madras High Court in the case of CC,
-hennai v. Shri Savier Poonolly [2014-TIOL-1662-HC-MAD-CUS = 2014
(J10) ELT. 231 (Mad.) wherein foreign currency was attempted to be
exported by a passenger without declaring the same to the Customs
Department” and therefore, it resulted in seizure. The Hon’ble High Court
held as follows :

“12. Section 113 of the Customs Act imposes certain prohibition and it
includes foreign exchange. In- the present case, the jurisdiction
Authonity has invoked Section 113 (d),-fe) and (h) of the Customs Act
together with Foreign Exchange Management (Export & Import of
Currency] Regulations, 2000, framed under Foreign Exchange
Management Act, 1999. Section 2(22)(d) of the Customs Act, defines
‘goods’ to include currency and negotiable instruments, which is
corresponding to Section 2(h) of the FEMA. Consequently, the foreign
currency in question, attempted to the exported contrary to the
prohibition without there being a special or general permission by the
Reserve Bank of India was held to be liable for confiscation. The
Department contends that the foreign currency which has been obtained
by the passenger otherwise through an authorized person is liable for
confiscation on that score also.

13. In view of the above, the Original Authority has ordered absolute
confisecation. We find, in the present case, the passenger has concealed
the currency of 55,500 US dollars and other currencies, attempted to be
take it out of India without a special or general permission of the
Reserve Bank of India and this is in violation of the Rules. The fact that
it was procured from persons other than authorized person as specified
under the FEMA, makes the goods liable for confiscation in view of the
above-said’ prohibition. Therefore, the Original Authority was justified in
ordering absolute confiscation of the currency. The key word L
Regulation 5 is prohibition of import and export of foreign currency. The o
exception is that special or general permission should be obtained from #
the Reserve Banik of India, which’ the passenger has not obtained and .
therefore the order of absolute confiscation is jHSt;ﬁEd in respect ﬂf
goods prohibited for export, namely, foreign currency.”

7.6 The ratio of the above decision was followed by this Tribunal in
the case of M K & Mohammed Raft v. Commissioner of Customs (Airport
& ACC), Chenna: [2014-TIOL-1681-CESTAT-MAD] wherein it was held
that- “Under Section 3 of the Foreign Exchange Management Act, 1999
read with Regulation 5 of the Foreign Exchange Management (Export &
Import of Currency) Regulation, 2000, nwshaﬂ without the

e

general or special permission of the Restmp-Pos gx{:art/send out of
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India or import/bring into India any foreign exchange currency-
admittedly, the appellant was carrying foreign currency without the
permission of RBI - adjudicating authority had already examined as to
whether tn the facts and circumstances of the case, the goods may be
released on payment of redemption fine and negatived the claim of the
appellant, a habitual offender, who admitted that they have purchased
the electronic goods in Singapore and brought the foreign currencies
acquired through sale in the grey market and passing through green
channel.” Similarly in another case, recently decided by the Bangalore
Bench of this Tribunal in the case of Joseph Sebastian Prekash v.
Commussioner of Central Excise, Customs and Service Tax [2014-TIOL-
2457-CESTAT-BANG], foreign exchange being carried by appellant was
confiscated since the same was not declared and was in excess of the
permitted limit and the appellant’s submission that absolute confiscation
was not proper in the absence of mala fide and law does not require any
passenger to make declaration, was found not acceptable. Since the
currency was not declared and was concealed in the baggage and could
not have been detected but for the information received by authorities,
absolute confiscation was upheld. ' In our considered view, the ratio of
the above decisions apply squarely to the facts of the present case
before us.

7.7 The appellants have, given two versions about the nature of the
transaction. Snt Suresh Gangaram Hole in his statements recorded on 8-
1-2006 (prior to his arrest) and on 10th, 16th and 17th January, 2006
and 2-2-2006 (when he was in judicial custody) had admitted that the
seized foreign currency was given to him for smuggling to Dubai by Sri.
Rajendra Butada and he agreed to do the act for a monetary
consideration. These statements were retracted on 23-2-2006 through
an affidavit, after he was released from jail. In his affidavit dated 23-2-
2006, he has claimed that the seized currency was sourced in Dubai
and belonged to M/s. Tycoon General Trading LLC, Dubai, a company
owned by Sri. Rajendra Butada, where Sri. Hole was working as a
salesman. It has been contended by the appellants that the origin of the
foreign, currency was genwine and was given by Shri. Rajendra Bulada
to Sri. Suresh Gangaram Hole in Dubai for transfer of the same to M/s.
a3 Holdings Ltd., Hongkong, towards purchase of laptops. If that was
so, there was no need for Mr. Suresh Hole to bring the same to India
without declaration to the Customs and again take it back to Dubai
v \without any permission from RBI and without declaration to the
toms. No evidence worth the name has been produced by the
_; pellants to show that the foreign currency was meant for purchase of
Py / Eapmps by way of purchase orders or otherwise to M/s. a3 Holdings
Ltd., Hongkong. Further, there is no evidence led by Sri. Hole showing
that he was employed as a salesman in the Tycoon General Trading
LLC, Dubai and no appointment letter employing him as” a salesman 11/

hr'w}"

was produced by Sn. Hole to support his claim in this regard. This is
also contrary to the initial statements of Sri Suresh Hole that the money
was given to him by Smt. Bharati Butada in Pune for handing over the
same to Mr. Rajendra Butada in Dubai. Further, there are contradictions
in the statements of Sri. Rajendra Butada and Srt Suresh Gagaram Hole
which has been discussed at length in the impugned order in paras 23
to 23.17 thereof. Further, the conduct of Sri Rajendra Butada,
immediately after the interception of Sri. Suresh Gangaram Hole on 8-1-
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2006 and his subsequent arrest is also very strange. If the money
belonged to Sri. Butada and its source was genuine, there was no need
for him not to respond to the various summons issued by the
investigating officer during January to April, 2006, when he was very
much in India at the relevant time and when he was very much aware
that Sri. Suresh Gangaram Hole was intercepted by the Custom
Authorities. The department had to approach the Addl CMM, Mumbai
Jor issue of summons to secure the presence of Sri. Rajendra Butada. It
1s also on record that during the said period Mr. Rajendra Butada was
seeking legal advice on the matter and he was busy preparing
documents for the illicit procurement of the seized foreign currency as
per the statements given by Smt. Bharati Butada and various others. If
the source of the currency was legal, there was no need to take such a
long time to present the evidence before the investigating authority in
this regard. Thus the whole conduct of Sri. Rajendra Butada leads to the
inevitable conclusion that he was busy manipulating the records and
fabricating evidences so as to show that the seized foreign currency was
legally sourced. Thus the whole story of illicit procurement of the foreign
currency is far from convincing and appears a concocted story to
mislead the investigation. Be that as it may, even going by the versions
of the appellants, the foreign currency was hbrought into India in
vwolation of the provisions of FEMA, 1999 and without declaration to the
Customs and was sought to be taken out of India illicitly. Thus the illicit
nature. of the transactions is manifest and amounts to ‘smuggling’ in
and out foreign currency. Thus the tainted nature of the seized currency
and the transaction’ is established beyond any doubt. Consequently,
absolute confiscation of the seized foreign currency under Sections 113
(d) and (h) of the Customs Act is beyond any legal challenge and we
hold accordingly. "

6.4 Further, I also rely upon the decision in the case of FAYAZ GULAM
GODIL Vs UNION OF INDIA, (2016 (338) E.L.T. 42 (Bom)| wherein the
Hon'ble High Court, Mumbai has upheld the absolute confiscation of
foreign currency which was being taken out of India without any
permission from RBI and without declaring the same to the customs and
concealed in the baggage and also upheld the penalty imposed. The

relevant para is reproduced as under:

8. We find that they have indeed been considered. In the present case,
what was attributed to the persons was an act clearly within the
meaning of Section 113 of the Customs Act, 1962. The foreign currency in
this case was atternpted to be improperly exported. It is one thing tﬂ;jsfﬂy Jul
that the currency may have been taken without complying with FEMA
o and the Rules thereunder, but on reaching the foreign country, fhes"?g
X E’/’ (&, persons were deported. On deportation, they boarded a flight to return to -
e f;}" India, but with the currency with them. It is these goods which were
taken away without the above compliance. They were confiscated. The
definition of the term ‘prohibited goods’ has been understood and applied
in the above circumstances. The question was how they should be dealt
with in the discretionary power of the authority. Whether there should be
absolute confiscation or a redemption permitted. We do not find either in
the order of admission of the Customs Appeal No. 107 of 2012 or in the

—————
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Division Bench order relied upon by Mr. Kantawala anything which
would enable us to entertain the present appeals. Before the Division
Bench in Rostam Parvaresh (supra), the argument was that the
Revisional Authority failed to consider a specific contention raised by the
petitioner based on various judgments of the appellate as well that of the
Revisional authority wherein the entire confiscated currencies have been
ordered to be released on payment of redemption fine. It is that contention
and non-examination of which led the Dwision Bench to interfere in its
discretionary and equitable jurisdiction wunder Article 226 of the
Constitution of India to direct the Revisional Authority to consider it and
pass a fresh order.

9. On the other hand, in this case we find that the contentions as raised
before us were specifically raised duly noted and considered by the
Tribunal. The Tribunal found that once this is an admitted case of tllegal
export of foreign currency from India by concealing the same in baggage
and considering the substantial quantum of currency seized, the
discretion ought not be exercised so as to allow release of the same by
paying redemption fine, then, this is not a case of any perversity or an
error of law apparent on the face of the record. Rather, this is a case
where the prohibited act was rightly dealt with. This is not a case where
any other provision but Section 113 could be applied. In the facts peculiar
to this case, the invocation and application of Section 113 also was
permissible. The other appeal, namely, Central Excise Appeal No. 75 of
2015 impugns only the imposition of penalty. For the reasons indicated
above, that also fails. Additionally we find that the penalties were rnightly
imposed on the appellants. Their complicity and involvement in the illegal
act is established.

6.5 Further, I also rely upon the decision in the case of ABUBAKER
HAJI QASIM Vs COMMISSIONER OF CUSTOMS (AIRPORT), MUMBAI
(2015 (316) E.L.T. 97 {Tri. — Mumbai)] wherein the Hon'’ble Tribunal,
Mumbai has upheld the absolute confiscation of foreign currency i.e.,
75,000 US$ in his checked-in baggage and the same was not declared

before Customs and penalty imposed was also upheld. The relevant paras

are reproduced as under:

“6. I have carefully gone through the facts of the case and the rival

contentions of both sides. Certain facts are not in dispute particularly the
FULL aseizure of large amount of foreign currency from the checked in baggage
the appellant which was not declared by him to the Customs. The ld.
unsel has tried to pass the act of smuggling as a bona fide mistake
tie to lack of knowledge and has called it a technical and procedural
lapse. I note that Sections 113(d) and 113(e) of the Customs Act render
those goods involved in such lapses, liable to confiscation when they are
attempted to be exported or brought within the limitation of any Customs
area for the purpose of being exported contrary to any prohibition
imposed by or under this Act or under any other law for the time being in
force, The undisputed facts of this case are that the goods had not only
been brought into the Customs area for being exported but had also been
checked in as checked in baggage. And the goods had to be off loaded on
the basis of information/intelligence with DRI This cannot be anything
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but a case of attempt to export goods contrary to any prohibition under a
law and in this case the prohibition is laid down in the Foreign Exchange
Management Act (FEMA), 1999 read with the Foreign Exchange
Management (Export and Import of Currency) Regulations 2000.
Regulations 5 and 7 are as under :

S. Prohibition on export and import of foreign currency :-

Except as otherwise provided in these requlations, no person shall,
without the general or special permission of the Reserve Bank, export or
send out of India, or import or bring into India, any foreign currency.

7. Export of foreign exchange and currency notes :-

(1] An authorised person may send out of India foreign currency
acquired i normal course of business,

(2)  any person may take or send out of India, -
(Y

() foreign exchange obtained by him by drawal from an authorised
person in accordance with the provisions of the Act or the rules or
requlations or directions made or issued thereunder;

(3] any person may take out of India, -

fiy  foreign exchange possessed by him in accordance with the Foreign
Exchange Management (Possession and Retention of Foreign Currency)
Regulations, 2000:

(it} unspent foreign exchange brought back by him to India while
returning from travel abroad and retained in accordance with the Foreign
Exchange Management (Possession and Retention of Foreign Currency)
Regulations, 2000;

(4)  Any per resident outside India may take out of India unspent
foreign exchange no exceedingly the amount brought in by him and
declared in accordance with the proviso to clause (b) of Regulation 6, on
his arrival in India.

No evidence has been brought forth by the appellant to establish that the
foreign exchange possessed by him was obtained in accordance with
Regulation 7(3)(i) or that it was obtained by him as unspent foreign
exchange in terms of Regulation 7(3)(ii) or any other provisions of the said
Act or the Regulations. Further, Requlation 7(4) provides that any person
resident outside India may take out of India unspent foreign exchange not
exceeding the amount brought in by him and declared. The appellant is
not resident outside India. Therefore, this provision does not help him
The facts read with the law stated above clearly point to a deliberate act
of attempt to smuggle foreign currency for export, This conclusion is
\/ strengthened by the fact that the currency was contained in one brown
colour sealed envelope placed in the checked in baggage which is a
trolley bag. That is, the passenger attempted tg %ert currency concealed
gt ¢
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in baggage and had brought it into the limitation of the Customs area in
violation of Section 113(e) of the Customs Act.

6.1 The plea of the ld. Counsel that the currency belongs to appellant’s
brother in US turns out to be a rather weak defense. Firstly, there is no
convincing explanation as to how this currency said to be given by his
brother was brought into the country by the appellant in such large
amount i.e. more than 70,000 US$. The affidavit is dated 1-7-2014 Le.
more than 9 years after the date of the incidence. The question arises
why claimant did not turn up to claim the currency in these 9 years. Even
assuming the Affidavit to be true, although such affidavits cannot be
accepted at face value without backing of the any legal supporting
document in India, it still does not help the applicant. If he had brought in
75,0008, into the country the same was not declared at the time of
import, thereby again making the same liable to confiscation under
Section 113 of the Customs Act read with provisions of FEMA. Moreovet,
the appellant has now changed, his story after taking the defense under
his statements, dated 4-5-2003 that the money was raised by him from
his savings and various other sources. In his statements he also
confessed to the fact that he was making trips abroad and indulging in
smuggling during these trips. The independent statement of Shri Virendra
Mehta, Jt. Managing Director to M/s. Arcadia Travel Put. Ltd. also
provides proof that one person namely Shri Wali Mohammed was
purchasing the tickets for the appellant as well as towards the purchase
of foreign currency. The fact that the appellant kept giving confessional
statements after retracting them only strengthen my view that his was a
deliberate act of commission. In this statements he claimed the ownership
of the foreign currency. The affidavit of his brother after 9 years is not
credible evidence. In any case as stated above, even if the statement of
the brother is true, an equally serious act of violation of Customs Act read
with FEMA is committed by the appellant by import of such huge amount
of currency of more than 70,000 US$ brought into India illegally and the
same would be liable to confiscation. From the circumstances and the
legal provisions there is no doubt that the appellant indulged in the act of
smuggling of foreign currency making it liable to confiscation under
Section 113 of the Customs Act.

6.2 A plea has been taken that since currency is not a prohibited item,
an option must be given under Section 125 of the Customs Act to pay fine
in lieu of confiscation. Section 125(1) is extracted below for convenience :

/officer adjudging it may, in the case of any goods, the importation or
exportation whereof ts prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give
to the owner of the goods [or, where such owner is not known, the person
from whose possession or custody such goods have been seized,] an
option to pay in lieu of confiscation such fine as the said officer thinks fit".

Whether, the currency can be absolutely confiscated has already been
decided by the Larger Bench in the case of Peringatil Hamza - 2014 (306)
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E.LT. 332 (Tr.-LBJ Vide order No. M/1280/14/CSTB/C-l, dated 23-6-
2014 wherein it held that

‘In case a person attempted to export Indian Currency outside India
without permussion of RBI more than Rs. 5,000/- or Rs. 10,000/- (as the
case may be) n that case the Indian currency can be absolutely
confiscated and it is discretion of the proper officer in the facts and
cireumstances of the case be allowed to redeem on payment of
redemption fine and imposition of penalty”.

kven otherwise an appreciation of Section 125 leads me to this very
conclusion. The Section states that where the importation or exportation is
prohibited under the Act or any other law, the officer adjudicating the
case may give to the owner of the goods an option to pay fine in lieu of
confiscation. The para 6 of Foreign Exchange Regulations (supra) only
permit an amount of 5,0008 to be brought into the country without
making any declaration. And at the time of export unspent foreign
exchange may be taken out of India. Any amount exceeding 5,000$
which s attempted to be taken out of India has to be possessed in
accordance with paras 7(3)(i) and 3fii) of FEMA Regulations. It has not
even been proved by the appellant that he was in legal position of 5,000%
what to talk about 70,0008. Thus, the possession of such huge amount of
foreign currency is prohibited under FEMA Regulations and the, option to
redeem the same under Section 125 is not there. Even if one extends the
argument that the verdict of the larger bench related to a case of Indian
currency, I find that in the present case the appellant does not deserve
my discretion to give an option to pay fine in lieu of confiscation.

6.3 The case laws of 2012 (276] E.L.T. 129 (GOI), MD Kalim Ansari v.
Comnusstoner of Customs (Prev.), Calcutta - 2004 (178) ELL.T. 573 (Tri.-
Kolkata), Azizur Rahaman v. Commissioner of Customs (Prev.), Kolkata -
2012 (285) E.L.T. 401 (Tri-Kolkata) cited during the hearing do not come
to the aid of the appellant. In the last cited case above it was held that

‘I find that the common principle runsthrough the aforesaid decisions is
that when astatement furnished under Section 108 of theCustoms Act
before the Customs Authorities, thesaid statements no doubt is
admissible asevidence, but when there is a subsequentretraction of the
said statements then the weightof the said evidence is considerably
reduced andthere is a necessity for looking at corroboration ofthe said
evidences. In other words, thestatement furnished by the persons may
not lose its evidentiary value but a conclusion cannot be arrived at solely
based on the said statements unless corroborated by other material
-H_'x.__.__i particulars”.

In the present case, the act of smuggling ts not established through
,7 ‘statements only. It is established through a series of facts and events
a‘é&/t’ namely non declaration, detection of currency in a packet contained in a
suitcase already checked in, repeated statements of appellant, the
cireumstantial evidence in the form of statement of M/s. Arcadia etc. The
case s also established strictly within the parameters of law laid down
under the FEMA Regulation and the export attempt of currency exceeding
70,0008 cannot be explained by way of a the trivial argument of bona
fide mistake. In view of the totality of circumstances and the evidentiary
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value of facts, the appellant does not deserve an option to release the
goods on payment of redemption fine. His clear active role in the act of
smuggling also does not deserve mitigation of the penalty imposed.

7. Order is disposed of in the above terms. The appeal is rejected and
Order-in-Original is upheld.”

6.6 Further, | also rely upon a recent decision of the Government of
India passed by the Additional Secretary to the Government of India vide
Order No. 193/24-Cus, dated 12.09.2024 passed in the case of Shri
Mohamed Saleem, Chennai wherein absolute confiscation of foreign
currency equivalent to Indian Rs 32,95,715/- concealed between 14 kg of
Shark Fins was upheld. The penalty of Rs 8,00,000/- imposed by the
adjudicating authority and confirmed by the Commissioner (Appeal) was

also upheld. The relevant para is reproduced as under:

12. The Government observes that the option to release seized goods on
redemption fine, in respect of "prohibited goods', is discretionary, as held
by the Hon'ble Supreme Court in the case of Garg Woollen Mills (P) Ltd
vs. Additional Collector of Customs, New Delhi [1998 (104) E.L.T. 306
(S.C.)). In the case of UO! &Ors vs. M/s Raj Grow Impex LLP & Ors
(supra), the Hon'ble Supreme Court has held "that when it comes to
discretion, the exercise thereof has to be guided by law; has to be
according to the rules of reason and justice; and has to be based on the
relevant considerations”. Hon'ble Delhi High Court has, in the case of
Raju Sharma (2020 (372) ELT 249 (Del)), relying upon the judgment of
Apex Court in Mangalam Organics Ltd. [2017 (349) ELT 369 (SC)], held
that "Exercise of discretion by judicial, or quasi-judicial authorities,
merits interference only where the exercise is perverse or tainted by
patent illegality, or is tainted by oblique motive." In the present case, the
absolute confiscation has been ordered as the Applicant, acting as «a
carrier, was smuggling large amount of foreign currency by ingenious
concealment, while also attempting to smuggle out Shark fins which are
also prohibited item. Thus, no case for interference with the discretion
exercised by the lower authorities ts made out. The case laws relied
upon by the Applicant are not applicable in the facts and circumstances
of the present case as the redemption has been denied for reasonable
and relevant considerations and, as such, fulfils the test laid down by
Raj Grow Impex. As such, the Commissioner [Appeals] has rightly
upheld the Order-in-Original.

f'{::" 13. Keeping in view facts and circumstances of the case, the penalty
% mposed is just and fair. ){/

6.7 Further, | also rely upon a recent decision of the Government of
India passed by the Additional Secretary to the Government of India vide
Order No. 03-04/25-Cus, dated 07.01.2025 passed in the case of Shri
Meenakshi Sundaram, Madurai and Smt Vetrikodo, Thiruvarur wherein

absolute confiscation of foreign currency equivalent to I[ndian Rs
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8,569,004/~ recovered from hand luggage was upheld. The penalty imposed
by the adjudicating authority and confirmed by the Commissioner (Appeal)

was also upheld.

6.8 Further, | also rely upon a recent decision of the Government of
India passed by the Additional Secretary to the Government of India vide
Order No. 34/25-Cus, dated 28.03.2025 passed in the case of Shri Kumar,
Thiruvarur wherein absolute confiscation of foreign currency equivalent to
Indian Rs 17,17,582/- was upheld. The penalty of Rs 9,00,000/- imposed
by the adjudicating authority and confirmed by the Commissioner (Appeal)
was also upheld.

6.9 It is observed that in the present case, the appellant had attempted
to smuggle foreign currency ie. 38,900 USD equivalent to Indian Rs.
31,85,910/- by f:nrmf:aljng in hand bag. Further, he could not submit any
documents to prove that the impugned foreign currency notes carried by
him was procured from legitimate sources i.e. authorised dealers. The
appellant does not have any special or general permission from the Reserve
Bank of India. The said foreign currency concealed in hand bag was
handed over to him by one person who was not known to him but he had
offered him an amount of Rs. 10,000/- for delivery at Sharjah to person
who would contact him once he landed at Sharjah Airport. He further
stated that the said foreign Currency was not purchase by him and he has
not any receipt of purchase of foreign Currency. He confessed that the said
foreign Currency i.e. 38,900 USD recovered under panchnama dated
24/25.02.2023, equivalent to Rs. 31,85,910/- was carried by him illegally
to smuggle out of India in Violation of the provisions of Customs Act, 1962.
Thus, the appellant was not owner of the said foreign currency. Therefore,
following the decisions of Hon'ble High Court of Madras, Honble High
Court of Mumbai, Hon'ble Tribunal, Mumbai and Order of Hon'ble
Revisionary Authority, | am of the considered view that the adjudicating
authority has correcily, legally and judiciously ordered for absolute
confiscation of foreign currency i.e. 38,900 USD equivalent to Indian Rs.
31,85,910/- under Section 113(d) and 113(e) of the Customs Act, 1962.

6.5 Further, in respect of imposition of penalty amounting to Rs
31,85,910/- on the appellant for non-declaration of foreign currency i.e.,
38,900 USD equivalent to Indian Rs. 31,85,910/-, the appellant has not
raised any ground or made any submission for reduction in penalty. It is
observed that the appellant was acting as a carrier had attempted to
smuggle out substantial quantum of foreign currency out of India by way of

-,
concealing the same in hand bag without an a__eg@fdag’:pments showing
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legitimate procurement of the same. The appellant has subsequently
claimed ownership of the foreign currency in the appeal filed before me
without submitting any document for legitimate procurement. Thus, it
appears to be an afterthought and cannot be considered. Therefore, | am
not inclined to intervene in the aspect of penalty which has been rightly
imposed by the adjudicating authority on the appellant for his act of
violation. Therefore, I am of the considered view that the penalty of Rs
31,85,910/- imposed on the appellant under Section 114(i) of the Customs
Act,1962, in the impugned order by the adjudicating authority, is
appropriate and commensurate to the omissions and commissions of the

appellant.

7. In view of the above, | am of the considered view that there is no
infirmity in the impugned order. Accordingly, the appeal filed by the

appellant is dismissed.
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To,

(i) Shri Krunal Pareshkumar Mistry,
33, Ranchhodji Park Society-1,
Near Lalita Chowkdi, Katargam, Surat City-395004,

(i)  Rishikesh Mehra, Advocate
B- 1103, Dev Vihaan,
B/h Third Eye Redidency, Motera Stadium Road,
Sabarmati, Ahmedabad - 380005.

Copy to:
‘)/ The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Principal Commissioner of Customs, Customs, Ahmedabad.

3. The Additional/Joint Commissioner of Customs, Surat.
4. Guard File.
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