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An appeal against this order shall lie before the Tribunal on payment of 1O%" of thc duty
demanded where duty or duty and penalty are in dispute, or penalty, where pc,'nalty aione
is in dispute.



ORDER-IN-APPEAL

Shri Maheboobkhan Umarkhan Kureshi, 73, Aman Park Societ5r, Kundal

I.io:rd, Kadi, Mehsana, India- 382715 (hereinafter referred to as "the

appellant") has hled the present appeal in terms of Section 128 of the

(rustoms Act, 1962 against Order in Original No.

267IADC/SRV lO&A/2024-25 dated 26.02.2025 (hereinafter referred to as

"tlrc irnpugncd order") passed by the Additional Commissioner, Customs,

A)rmr:dabad, (hereinafter referred to as "the adjudicating authori!/').

2. Briefly stated, facts of the case are that on the basis of suspicious

nrovement, the appeliant having Indian Passport No. P72263O4 was

init:rcepted by the officers of Customs, Air Intelligence Unit (hereinafter

;-cli:rred to as "AIU") on arrival at SVP International Airport, Ahmedabad

arriving from Jeddah by Indigo Airlines Flight No 6E 92 ot 16.02.2024

wlrilc he was attempting to exit through green channel without making any

rlr:<:laration to the Customs. The appellant was asked by the AIU Officers

u,l-iclher hc was carrying any dutiabie/contraband goods in person or in

his baggage, to which he denied. Thereafter, the baggage of the appellant

was scanned in the X-Ray Bag Scanning Machine (BSM) installed near the

Clrcr:n Channel counter at terminal 2 of SVPI Ahmedabad and some

s r-r spicious images were observed/ noticed by the AIU oflicers. The AIU

olllccr asked him about the suspicious image shown by the X-Ray Bag

St::rnning Machine (BSM). The appellant confessed that he is carr5ring 05

go ld bars hidden in date's packet.

?..1 Thc Government Approved Valuer Shri Soni Kartikey Vasantrai,

rrll.r:r tcsting the said items, vide certifrcate no. 137812023-24 d,ated

l(t.O2.2O24 certified that the 05 gold bars weighing 566.210 grams are

h:rving purily 999.O/24kt and tariff value is Rs.3O,35,571/- artd 1:[-4.arkgt..

value is Rs.36,O3,36O/-. The value of the gold bar was calculated ." p#i
thc Notification No. 72 /2O24-Customs (N.T.) dated t5-O2-2O24 (cold) and

Nolification No. 13 /2O24-Customs (N.T.) dtd. t5-O2-2O24 (exchange Rate).'

)..2. Accordingly, the said 05 gold bars having purity 999.0 124 Kt.

wr:iglring 566.210 grams recovered from the appellant were seized vide

l';rnchnarrra dated 16.O2.2024, under the provisions of the Customs Act,

l9(r2, on thc reasonable belief that the said gold bars were smuggled into

Intlia by the appellant with an intention to evade paJrment of Customs duty

a.c1 accordingly the same was liable for confiscation under the customs
Act, 1962 read with Rules and Regulation made there under.

s/49-.1 t, ( t-s./AHD t2025-26 Page 4 of 27

2.3 Statement of the appellant was recorded on 16.02.2024 under

S.ction 108 of the Customs Act,l962, wherein he, inter-alia, stated that he



went to Makka, Madina, Saudi Arabia for Umrah purpose. Tfrc golcl was

purchased by his own money in Jeddah. He further stated that the r,oney

is saved by him in Jeddah as he worked as cook in many Hotels and somc

money was borrowed from relatives. He had intentionally not declared the

seized items, i.e., gold before the customs Authorities at SVp Intcrnationzrl

Airport Ahmedabad, as he wanted to clear it illicitly and evade pn_vrrL.nt of

customs Duty. He was fully aware that clearing gold without ti.t:lari.g
before Customs, with an intent to evade paJment of Customs duty is an

offence, under the provisions of the Customs Act, 1962 and Rcguiarions.

He visited abroad (Makka, Madiana Saudi Arab) many times but thisr, was

the only time he brought gold through SVPI, Ahmedabad. He agrcctl that

he had done evasion of Customs duty on totat 566.210 grams of 24Kt, with

purity 999.0 having tariff value is Rs.30,35,52 7l' and Market valr.rc is

Rs.36,03,360/- which were recovered from his baggage.

2.4 The appellant was actively indulged in the instant case of

smuggling of gold into India. The appellant had improperly importc:d gold

weighing 566.210 grams of 24Kt, with purity 999.0 having tarifl' valuc is

Rs.30,35,571/- and Market value is Rs.36,03,360/-. The said gold was not

declared to the Customs. The appellant opted green channel to r:xit the

Airport with the deliberate intention to evade the payment of.Cuslonrs l)u1.y

and fraudulently circumventing the restrictions and prohibrtions inrposed

under the Customs Act, 1962 and other allied Acts, Rules and Rcgulalions.

Therefore, the improperly imported gold bars weighing 566.210 grams of

pun$ 999.0/24 Kt. by the appellant by way of concealment and wilhout

declaring it to the Customs on arrival in India cannot be trcar cd as

bonafide household goods or personal effects. The appellant has thus

contravened the Foreign Trade Policy 2Ol5-2O and Section 11(l) ol' the

Foreign Trade (Development and Regulation) Act, 1992 read wilh Scr:tion

3(2) and 3(3) of the Foreigr Trade (Development and Regulation) 1\<:t, 1992.

y not declaring the said gold items before the proper officcr ol thr:

ustoms have contravened the provisions of Section 77 of lhe Clrstoms

Act, 1962 read with Regulation 3 of Customs Baggage l)r<:li,rriorr

Regulations,2Ol3.

2.5 The said gold items smuggled by the appellant, without dcclaring it

to the Customs are liable for confiscation under Section i 11(d), 1 1 1(1) and

111(m) read with Section 2 (221, (331, (39) of the Customs Act, 1962 'l'he

appellant by the above-described acts of omission/commission :rnd/or

abetment has/have rendered themselves liable to penalty under Scction

112 of Customs Act, 1962. As per Section 123 of Customs Ac1 1962, t.h<:

,f?
"Eh +

t,
.ii
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br-rrdcn of proving that the concerned gold items are not smuggled goods, is

u1;on the appellant.

1) . b A Show Cause Notice was issued to the appellant proposing for

r:onllscation of O5 gold bars weighing 566.210 grams of 24Kt, with purity

999.0 having tariff value of Rs.30,35,571/- and Market value of

Its.36,O3,360 f - seized under panchnama proceedings dated 16.02.2024

irnd Seizure Memo Order dated 16.02.2024, wder the provisions of

Scclion 111(d), 1i1(0, 111(i), 111(1), 111(1) and 111(m) of the Customs

Ac t., 1962 and for imposition of penalty upon the appellant under Section

I 12 of the Customs Act, 1962.

2.'i Thc Adjudicating authority, vide the impugned order, has ordered

1br erbsolute confiscation of impugned gold items i.e. O5 gold bars weighing

:'t66.21,O grams of 24Kt, wilL, purity 999.O having tariff value of

ns.30,35,571l- and Market value of Rs.36,03,360/- seized under

panchnama proceedings dated 16.02.2024 and Seizure Memo Order dated

16.02.2024, under the provisions of Section 111(d), 11 1(0, 111(i), 111(1),

1 i 1(1) and 111(m) of the Customs Act, 1962. The adjudicating authority

l'ras zrlso imposed penalty of Rs. 9,00,000/- on the appellant under Section

1 I 2 (a) (i) and 1 12 (b)(i) of the Customs Act, 1962.

3. Being aggrieved with the impugned order, the appellant has filed

thc present appeal and mainly contended that;

As regards confiscation of the goods under Section 125 of the

Customs Act 1962, the Ld. Adjudicating Authority, while admitting

that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on pa5rment of redemption

fine, and if the goods are prohibited he has a discretion to either

si.l9-4 i ( t,s'AHDt2025-26

release the goods on payment of redemption fine or

goods absolutely. The case laws relied upon by th

aul.hority are not applicable in the facts and circumstances of the

CA SC

A reading of Paras of the findings of the adjudicating authority

clcarly shows that the adjudicating Authority was pre-decided to

absolutely confiscate the gold in question, without applylng himself

to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited". Though not admitting, even if for a
moment it is presumed that the goods in question were prohibited,

the Ld. Adjudicating Authority is required to exercise his discretion

and how such discretion is to be exercised is laid down in the case

'it-\
i,l
.il
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of Commissioner of Customs (Air) vs p. Sinnasamy in CMA NLr. i63g

of 2008, before the Hon High Court of Madras decidcd on 23

August,2016.

In the instant case it is very clear that the i_cl. Arljudir:ar.ing

Authority started on a wrong premise of the fact that thc ,,\p1r.lL;_r,t

in this case is a smuggler, and that he has concealed the golcl in

this case, all of which are erroneous findings as discusst:d :r bov<-..

Taking into consideration these erroneous findings, thc l_d.

Adjudicating Authority has got biased and dcciclecl that thc lyrirl in

question should be absolutely confiscated and pcnalty irnposlcl

There are plethora of Judgements both for and againsl the r cic,asc

of gold seized in Customs Cases. A combined rcadirrg of :ill the

cases with specific reference to the policy/Rules irr vogue ar thc

relevant times, will show that depending on circumstancr:s oi car:h

case in hand and the profi1e of the person involvecl, the goorls in

question may become "Prohibited" which are otherwise not lisrt:cl in

the prohibited categories. However, despite the goocls br:ing

prohibited the same can be released or re-exported in thc disc:rc-tron

of the Adjudicating Authority, which discretion has to bc. ex(rr crscd

as per the canons laid down by the FIon. Apcx Coult as rlisr.rssocl

above. In this connection, following case laws are subrnit'.ecl rcljcd

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2Ol1 (263) trLT-685 ('t'ri. NIur ir1 :rnd

subsequently 20 l 4-TIOL-27 7-CESTST-M tJM.

(ii) ShaikJameel Pasha Vs Govt of India 1997 (9 1) IrLl'27"t ILP),

(iii) V.P. Hamid vs Commissioner of Customs, 1994(73) trt 't' .+25

(Tri);

(iv) T.Elavarasan vs Commissioner of Customs (Airport) Clrc nnai

2or1 (266r ELT 167 (Mad);

(v) Union of India Vs Dhanak M . Itanr3i 2OO9 1248) ta 'l ) 27

(Bom); upheld by Hon- Supreme Court vidc its judge ment clari:rl 08-

03-2010, reported in 201O 1252) ELT A102 (SC)

(vi) A. Rajkumari vs CC (Chennai) 2Ol5 (321) trLl' 54 0 ('l)-i

Chennai); This case was also affirmed by the Hon. Apcx Corrr-r viilc

2Or5 (321) ELT A207 (SC).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not causc 1o thc

society and its import ar,d f or redcnrption would not bc rlarr,l, rorrs

or detrimental to heaith, welfare or^morals of thc pcoplc, rr arry

circumstances. \\
)Y--



. 'l'hcrc is a calena ol cases where the orders of absolute conliscation

were successfully challenged and gold released t:ither for re-export

or on redemption fine u/s 125 of Customs Act 1962. Some of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219l' ELT 435

2. P. Sinnasw'amy vs CC Chennai 2OO7 (22O) ELT 308

3. M. Arumugam vs CC Thiruchirapally 2OO7 (22O\ ELT 3ll

4. Krrshna Kumari vs CC Chennai 2OO8 (229) EUI 222.

Irollorving arc th<: Lst of la1cst revision authority's orders relied upon by

t he appelLant:

1. order No: 58/2020-CUS(WZ)/ASRA/MUMBAI,

21 .O5.2O2O IN C/A/ Commissioner, Customs, Ahmedabad

Shabbir Taherally Udaipurwala

3. Order No: 61/2020-CUS(WZ)/ASRA/MUMBAI,

21.O5.2O2O in c/a Commissioner, Customs, Ahmedabad

Basheer Mohammed Mansuri

1. Ordcr No: 12612O2O CUS(WZ)/ASRA/MUMBAI,

O'/.O8.2O2O in cla Commissioner, Customs, Ahmedabad

Hemant Kunrar.

7. Order No: rOl2OI9 CUS(WZ)/ASRA/MUMBAI,

3O.O9.2021 in c/a Faithimth Raseea Mohammad

Commissioner of Customs CSI Airport Mumbai.

5. Order No: t23-l24l2O2O-CUS(WZ)/ASRA/MUMBAI,

D'l'.O7.Oa.2O20 in c/a Commissioner, Customs, Ahmedabad v/s

Rajesh Bhimji Panchal.

6. 2019(369) E.L.'l'.1677 (G.O.l) in c/a Ashok Kumar Verma.

DT.

V/S

DT.

v/s

DT.

v/s

8. order No. 243 &, 244/2022 CUS(WZ)/ASRA/MUMBAI, DT

24.08.2022 in c / a ( 1) Pradip Sevantilal Shah (21 Rajesh

Bhikhabhai Patel V/s. Pr. Commissioner of Customs, Ahmedabad.

Coming to the penalties imposed it may be stated that since the

goods in question were not prohibited, the penalty under section

112 (a) and (b) of Customs Act 1962 could not have been more than

thc duty involved which in this case is Rs.9,00,O00/- on the

appellant.

si49 .1 I (]IS/AHDI2025-26 Page 8 of 27
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. The appeiiant finally prayed for release the goods on payrrir:nt of

redemption fine or allow for re-export and reduction in penalt.v.

4. Shri Rishikesh Mehra, Advocate, appeared for personal hcar.ing on

25.11.2025 on behalf of the appellant. He rr:il.erated the subrnissio.rs r.a<ic

in the appeal memorandup. The advocatc cluring personal hcarir.rg also

relied upon the following case laws:

(i) OIA No. AHD-CUSTM-000-APP 332-23 24 Dalt:d r3.1.t..2023

In c/a Mr. Kachhadia Mahipal Vitthalbhai V/". Aclclrtiorr:rl

Commissioner of Customs Ahmedabad. (lthodium coatcd ColrL (-'.rsc

granted RF, PP).

(ii) OIA No. AHD-CUSTM-00O-APP-364-23-24 DT 10.01 .2024 tN

c/a Mr. Ankit Kamleshkumar Shah V/s Commissioncr of Customs

(Appeals), Ahmedabad. (Gold Case granted RF, PP.

(iii) OIA No. AHD-CUSTM-000-APP-176-23-24 D]' 25.09.2023 IN

c/a Ms. Shaikh Anisa Mohammed Amin V/s Cornrnissiorrcr o[

Customs (Appeals), Ahmedabad. (lngenious Conccalmcnl jr: (io1r.1

Dust/Paste Case granted RF, PP).

(iv) OIA No. AHD-CUSTM-000-APP-179-23-24 DT 26.O9.2023 tt

c/a Mr. Shaikh Imran Abdul Salam V/s Commissioncr of Cusi.oms

(Appeals), Ahmedabad. (lngenious Conccalment in Golcl l)usi/ l)irsl.r:

Case granted RF, PP).

(vi) Order No t4O/2021 CUS(WZ)/ASI{A/MIJN4BAI

DT.25.06.2021 in c/a Mohammed Gulfam v/s Commission<:r oi'

Customs Ahmedabad. (Ingenious Concealed Rectum Casc gr-an1cd

RF, PP).

(vii) Order No: 24512021 CUS(wZ)/ASIIA/MtJMBAI

DT.29.O9.2021 in cla Memon Anjum v/s Commissioner of Customs

Ahmedabad. (Ingenious Concealed Silver Coated Case granl r:d I<li,

PP).

*
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(v) OIA No. AHD-CUSTM-000-APP 161 24 25 D'l 26 O7.2t)2.t in

c/a Mr. Subhan Gulab Pathan V/s Commissioner oi' Customs

(Appeals), Ahmedabad. (Ingenious Concealment in Gold Dusl / I)asl.t:

Case granted RF, PP).



(viir) Order No. 38O12O22-CUS(WZ)/ASRA/MUMBAI DT

14.12.2022 in c/a Mr. Mohammad Murad Motiwala V/s. Pr.

Commissioncr of Customs, CSI Airport, Mumbai. (Ingenious

Conceaiment in Gold Dust/Paste Case granted RF, PP).

(ix) Order No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAI DT

24.O8.2022 in c/a (1) Pradip Sevantilal Shah (2) Rajesh Bhikhabhai

Patel V/s. Pr. Commissioner of Customs, Ahmedabad. (Ingenious

Concealment Silver/Rhodium Coated Case granted RF, PP).

(l,) order No. 5t6 5t7 12O23-CUS(WZ)/ASRA/MUMBAI DT

30.06.2023 in c/a (1) Saba Parveen Irfan Khan (2) Anwar M.T. V/s.

Pr. Commissioner of Customs, CSI Airport, IVlumbai. (Ingenious

Corrcealment in Gold Dust/Paste ),478.3415 grams Case granted

RF, PP).

(xi) Order No. 9o7-9O912O23-CUS(WZ)/ASRA/MUMBAI DT

72.12.2023 in c/a (1) Mr. Shahrukkhan Muniruddin Pathan (2) Mr.

Rushabhbhai Pravinbhai Goswami (3) Mr. Mahendrasinh ZaJaV/s.

Pr. Commissioner of Customs, SVPI Airport, Ahmedabad. (Gold

Weighing 1778.980 grams Case granted on RF, PP).

(xil) Customs, Excise & Servlce Tax Appeliate Tribunal (WZ)

tsench at Ahmedabad. (Customs Appeal No. 11971 of 2016-SM)

irinal C)rdr:r No. 10254 I 2024 dated 29.0 1 .2024 Slnri Lookman

lVlolLarlcd Yusul'V/S, CC Ahmedabad (Ingenious Concealment Goid

Case of 4999.180 grams granted RF, PP).

:r. I have gone through the facts of the case available on record,

grounds of appeal and submission made by the appellant at the time of

yrt:rsonal hearing. It is observed that the issues to be decided in the

1lr-r:sent appeal are as under;

(r.) Whether the impugned order directing absolute confiscation

of the gold items i.e. 05 gold bars weighing 566.210 grams of 24Kt;

with purity 999.O having tariff value of Rs.30,35,SZl/- arrd Market

value of Rs.36,O3,360/- without giving option for redemption under

Section 125(1) of Customs Act, 1962, in the facts and circumstances

ol the case, is legal and proper or otherwise;

ffi

Jrl

(b)

Rs.9

Whether the quantum of penalty amounting to
00, 000/- imposed on the appellant, under Section 112(a)(i)

Si 49-4 I 1 'US/AHDl2025-26
Page 10 of 27



t.aniar)

and 112(b)(i) of the Customs Act, 1962, in thc facts and

circumstances ofthe case, is legal and proper or otherwise.

6. It is observed that on the basis of suspicious movemcnt., thc

appellant having Indian Passport No. P72269O4 was intercepted b_v the

o{ficers of Customs, Air Intelligence Unit (hereinafter referred to as ,,AIU,,)

on arrival at SVP International Airport, Ahmedabad arriving from Jcddah

by Indigo Airlines Flight No 6E 92 on 16.02.2024 while he was atl.crnpting

to exit through green channel without makrng any dcclerral_ion to t hc

Customs. The appellant was asked by the AIU Officers whcther he was

carrying any dutiable/contraband goods in person or in his baggage, to

which he denied. Thereafter, the baggage of the appellant was scannr:d in

the X-Ray Bag Scanning Machine (BSM) installed near the Green C'lr:Lrrnel

counter at terminal 2 of SVPI Ahmedabad and some suspicious irnagcs

were observed/ noticed by the AIU ofhcers. The AIU officer asked him

about the suspicious image shown by the X-Ray Bag Scanning Machine

(BSM). The appellant confessed that he is carrying 05 gold bars hidclt:n rn

date's packet. The Government Approved Valuer Shri Soni KeLrtrkcy

Vasantrai, after testing the said items, vide ccrtilicate no. li\78/2O23-24

daled 16.02.2024 certified that the OS gold bars weighing 566.210 grzLms

are having purity 999.0 /24kt and tariff value is Rs.30,35,57 1/ and

Market value is Rs.36,03,360 l-. T}re appellant did not declare the said gold

before Customs with an intention to escape payment of duty. 'lhcsr: fzrcts

have also been confirmed in the statement of the appeliant rer:ordcd undcr

Section 108 of the Customs Act, L962 on the same day. 'lherc is no

disputing the facts that the appellant had not declared possession of gold

at the time of his arrival in India. Thereby, he has violated the provisions of

Section 77 of th.e Customs Act,l962 read with l?egulation 3 of the Custorns

Baggage Declaration Regulations, 2013. These facts are not disputec.l.

6. 1 I find that it is undisputed that the appellant had not declarccl thc

seized gold to the Customs on his arrival in India. Further, in his

statement, the appellant had admitted the knowledge, posscssion, carriage,

non-declaration and recovery of the seized gold. The appellant had, ir-r his

confessional statement, accepted the fact of non-declaration ol gold belorc

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant had not declarcd the

same as required under Section 77 of the Customs Act, 1962. Sinc<: the

confiscation of the seized goid is upheld, the appellant had rcnc:lcrcd

himself liable for penalty under Section 112 of the Customs Acl., 7962,.

,/

i

*f-
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6.2 I hav<: also perused the decision of the Government of India passed

b1, 1.he Principal Commissioner & ex officio Additional Secretary to the

(iovcrnmcnt of India submitted by the appellant and other decisions also. I

find 1.ha1 the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

<:onditions of import has made the impugned goid "prohibited" and

t hr:reforc they are iiable for confiscation and the appellant is consequently

liahlc for penalty. Thus, it is held that the undeclared gold items i.e. 05

gold bars weighing 566.210 grams are having purity 999.0/24kt and tariff

valrrr: is Rs.30,35,571/- and Market vaiue is Rs.36,O3,360/- are liable to

r:onfiscalion and the appeilant is also liable to penalty.

(r.3 In this regard, I also rely the judgement of the Hon'ble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

I)clhi 2003 (i55) E.L.T. 423 (SC) wherein it is held that;

S/49 1I '( lJSlAl lI)t2025-26

(a) if there is ang prohibition of import or export of goods

under the Act or any other law for the time being in force, it unuld be

r:ortsidered to be prohibited goods; ond (b) this tuould not include anA

such r.loods in respect of which the conditions, subject to tuhich the goods

are imported or exported, haue been complied with. Thi.s ulould mean

that if the conditions prescribed for import or export of goods are not

utrnpLied uith, it utould be considered to be prohibited goods. Thi.s utould

a\so be clear from Section 1 I ulhich empou)ers the Central Gouernment to

prohibit either 'absolutelg' or 'subject to such conditions' to be fulfilled
before or after clearance, as maA be specifted in the notification, the

import or export of the goods of ang specijied description. The notification

con be issued for the purposes specified in sub-section (2). Hence,

prohibition of importation or exportation couLd be subject to certain

prescibed conditions to be fulfilled before or after clearance of good.s. ,{f.

conclitions are not fulfilled., it mag amount to prohibited good-s.........,' : !

-s-h\
./-<", +\

Ii rs apparcnt from the above judicial pronouncement that even though ,.-

1lold is not enumerateri as prohibited goods under isection 11 of the

(lrrstoms Act., 1962. but it is to be imported on fuliilment of certain

c'onditions, still, if tl-re conditions for such import are rrot complied with,

thr:n import of gold w'ill fall under prohibited goods.

6.4 In respect of absolute confiscation of gold items i.e. 05 gold bars

wt;ighing 566.21o grams are having purity 999.0/24kt and tariff value is

Iis.30,35,571/- and Market value is Rs.36,03,360/_, it is observed that the

adjudicating authority in the instant case reljring on the decisions of

Ilon'ble Supreme Court in the case of Om Prakash Bhatia Vs
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Commissioner of Customs, Delhi 2003 (155) E.L.T. 423 (SC), Hon,ble

Kerala High Court in the case of Abdul Razak 12072 (27 5) E.LT 300 (Kr:r),

Hon'ble High Court of Madras in the case of Sarrrynzrthan Murugcsi.rr'; 12009

(247) ELT 21 (Mad)1, Malabar Diamond Gallery Pvt. Ltd I20 l6-TIOL t664-

HC-MAD-CUS],Hon'ble High Court of Madras in the case of P Sirrnasarnry

12016 1344) ELT 1154 (Mad)1, Order No 17/2O19-Cus dated O7.10.2{)1() in

F. No. 375/O6lBl2Ol7-RA of Government of India, Minislry of tijrri.lx--c,

Department of Revenue Revisionary Authority in the case of Abdr-tl Kalarrr

Ammangod Kunhamu and Hon'ble High Court of Delhi in the mattcr of

Rameshwar Tiwari Vs. Union of India 12024) 17 Centax 261 (Dcl.) and

other decisions in the impugned order, and had ordered for al;solrrr c

confiscation of gold items i.e. 05 gold bars wcighing 566.210 grarrs arc

having purity 999.0/ 24kt and tariff value is Its.30,35,571/ and Markct

value is Rs.36,03,360/-.

6.5 I find that the Honble CESTAT, Allahabad has in thc cr.Lsc of

COMMR. OF C. EX. & S.T., LUCKNOW V/s MOHD. FIALIM \lOlii)

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - A11.] and in thr: c:rsr: of

COMMISSIONER OF C. EX. & S.T., LUCKNOW V/s ISLAFIUDDIN KIIAN

12018 (364) E.L.T. 168 (Tri. - All.l has held that only prohibilecl goocis

cannot be released on payment of redemption fine and gold is r)ot

prohibited goods under the Customs Act or any other law in ibr-r cr and

therefore cannot be absolutely confiscated in 1.crms of Scclion I 2lr ol- i hc

Customs Act, 1962 and upheld thc ordcr pcrmitting rclcase of such gold on

payment of redemption fine in lieu of confiscation.

6.6 I also rely upon the decision of Hon'ble High Court of Allahalrad in

the case of COMMISSIONER OF CUS., ALIGANJ, LUCKNOW V/s t{AJIiSH

JHAMATMAL BHAT 12022 (382) E.L.T. 345 (A1l.l wherein the Hon'blc Iligh

Court has held that Gold does not fall within the category of prohibited

goods' and upheld the decision of Hon'ble l'ribunal and

ommissioner(Appeal) that the gold is not a prohibited itenL, it should be

ered for redemption in terms of Section 125 of the Customs Ac1 , 1962.

e Hon'ble High Court had upheld the decision of Hon'ble 'l'rrbr-rnal

wherein the Honble Tribunal had upheld the decision of Comrnissioncr

(Appeal) wherein 4076 grams of gold bars recovered from the spccially

designed cavities made in the shoes, valued at Rs. 1,09,98,018i was

allowed to be redeemed on payment of redemption finc and penalt.y. 'l'he

Hon'ble Tribunal had reduced the redemption fine from 25,00,000/ 1.o Iis

15,00,000/- and penalty was also reduced from 10,00,000/- to 5,00,000/-

as ordered by the Commissioner (Appeal). The Hon'ble High Court

observing that gold was not prohibited under the Foreign Trade Irolicy or

.1<
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:rny other 1aw for the time being in force and, therefore, there is no

sufficient ground for absolute confiscation of the gold upheld the decision

of Ilon'blc Tribunal. The relevant paras are reproduced as under:

"79. Hauing giuen our thoughtful consideration to the iual submrssion

made on behalf of the parties, ue find that although as per the

prouLsions contained in Section 2(1) of the Act, the Commissi.oner

lAppectls) or the Appellate Tribunal are not included uithin the deftnitinn

of t.he te.rm "adjudicating authoity" and, therefore, theg cannot exercise

the pouters uested in the "oJficer adjudging" but the power conferred bg

Section 128A(3)(a) of the Act to "modifu" the deci-sion or order appealed

a.goinst, is not at all curtailed bg Section 2(1) of the Act and thus, in our

consi.d.ered opinion, the Commissioner (Appeak) hos not exceeded his

.jurtsdiction while modifuing the order passed bg the "adjudicating

outhori.ty ". The submission of Sn. Seth that Section 2(1) if the Act is a

spt,cictl proui.sion and Section 12BA Ls a general proubinn, is fallacious is

this ctrse for the reason that proui-sions of the entire Act haue to be taken

Lnto consideration in their entirety to decipher the exact scheme of the

AcL as contemplated by the Legislature.

2O. Moreouer, Lue find that in the order dated 27-8-2O18, the

Commissioner (Appeals) hc-s held that the import <>f qold u.)as not

prohibited under the Foreian Trade Pol icu or anu other latu for the time

bc ing in force and. therefore. there Ls no sufficient qround for absolute

confLsca.tion of the qold. Thi.s finding has not been reuersed bg the

Tibunal as the Tibunal has affirmed the order possed bg

Oommissioner (Appeals). Nothing has been placed before thb Court to

e stctblish that thLs ftnding of the Commissioner (Appeals) i-s urong or

erroneous and that goLd falls tuithin the category of 'prohibited goods'.

Therefore, we proceed to decide the oppeal on the factual premi.se that

Gold does not fall u-tithin the category of 'prohtbited goods'. \

si49-4 r '('tis/AI r Dt2o25-26 Page 14 of 27

27. Set:tion 125 of the Act deals uith confiscation of tuo separatb

cateqori-cs of goods. It prouides that in the case of goods, the importation

or exportation ulhereof is prohibited under the Act or under ang other

Latu for the time being in force, the Officer adjudicating mag giue an

oplion to pag in li-eu of confi.scation such fine o.s the said offtcer thinks

fi.t. Hotueuer, in case of any other goods, the ofJicer adjudirating shall

gliue an option to paA in lieu of confiscation such jine as the said officer

t-hinks [it. The Commissioner (Appeal-s) has held that the gold. is rrr.:rt a

prohibited item, it should be offered for redemptinn in terms of Section



,/* r.I

125 of the Act ond thi.s finding has not been assailecL bg the AppelltLttts

in this Appeal.

22. In ui.ew of the aforesaid. dzrscussion, our answer to the first
substantial question of law framed in this Appeal i.s that the Ad"ditional

Commissianer, Custonls (P.) Commissionerate, Lucknow httd passeri the

order of confiscation of Gold u.tithout taking into consideration the |acl
that Gold is not a prohibited item and, therefore, it should be offert:tl Jbr

redemptian in terms of Section 125 of the Act and thus the Custorns

Excise & Serube Tax Appellate Tribunal, Allahabad has not cornntitte.cl

anA error in uplwlding the order dated 27-8,2O 18 passed btt th.e

Commissianer (Appeals) holding that Gold is not a prohibited item ortcl,

therefore, it should be offered for redemptton in term.s of Section 125 oJ

the Act."

6.7 I find that the Hon'ble CESTAT, Ahmedabad has rn thi: r:asr: ol

Commr. of C. Ex., Cus. & S.T., Surat-ll Vs Dharmesh Pansuriva il2O 1 8

(363) E.L.T. 555 (Tri- Ahmd)] considered the decision of Ilon'ble H.ql , ('oLr11

of Madras in the case of Commissioner of Customs (Air) Chcnnar i Vs I).

Sinnasamy 12016 (344) E.L.T. 115a (Mad)l and the decrsion oi Hori'blir tlrgh

Court of Bombay in the case of Commissioner Vs Alfred Menezcs 1200!)

(242\ E.L.T. 33a @om)], and were of the view that in casr: of proirilritr:d

goods as defined under Customs Act, 1962, thc adjudrcating authorit.v rn:ry

consider imposition of fine and need not invariably dircct absolute

confiscation of the goods. The relevant paras are reproduced hereunrLer:

u8. It i-s the argument of the Reuentte that under Lhe alor.,:;rLir1

prouision, once the goods in question are prohibtted goods undtr tha

Act, no di.scretionary power i.s left with the adjudicating auth.orir,y .for

imposition of fine. We are ofraid that the said plea of the ReuerLuc: niu,,1

not find support from the pinciple of lau-, laici doun by the I|t:tt'ltLr:

Bombag High Court in the case of Alfred Menezes case (suprLt). 'l rLair

Lordships after analAzing the said proubion of Section 125 of tht:

Custom-s Act obserued as folLorus:

3. It i-s, therefore, cLear that Section 125(1) dectls wtth ttl)o

situatbns (1) the importotion and exportotion of prohibited goods r.Lnd

(2) the importation ond exportotion of ong other .cloods. In-sofur cts

importation or exportation of prohibited qoods, thc exprc'sston L/' L , I r':

that where the goods were confiscated, the officer "mcty". In th< c:rtse of-

ang other goods, which are confiscoted, the oJficer "shall".

4. It i"s, therefore, clear that insofar as the prohibited gootls rLr<:

concerned there is discretion in the o r to release the conliscnled

{

ii
+
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goods in term-s as set out therein. Insofar a.s other goods are

concerned, the officer is bound to release the goods. In the itt stant

case, we are concerrled with prohibited goods. The officer has

exercLsed his discretion. The Tribunal [2992J2351-DJJ,-582 Fn. -

Mum.)l ha-s upheld the order of the adjudicating officer.

9. Thi,s principle i-s loter folloued by the Hon'ble Madras High

Court recentlg in P. Sinnasamg's case (supra). Thus, in uieu of the

nforesaid principle, euen if the goods in question are considered a.s

prohibited goods os defined under the Customs Act, the adjudicating

authoitg mag consider imposition of fale and need not inuariablg

direct absolute conflscation of the goods. In these premises, thus to

consider the issue raised at the bar that uhether the gold bars

remoued from the Unit in SEZ utithout pennission and contrary to the

Circulors issued by RBI and Customs, became prohibited goods, or

otherutise, in our uieu, becomes more an academic exercbe and hence

need not be resorted to,

7O. The other argument aduanced bg the Ld. AR for the Reuenue is

that in uiew of the judgm,ent of Hon'ble Madra^s High Court in P.

Sinnasamg's ca.se, discretion conferred under the proui,sion cannot be

arbitrary and it i.s to be exercised in judicious trlclnner. From the finding
of the Ld. Commissioner, u.te notice that euen though he has not

considered the goods as prohibited ones, obseruing it in the sense that

these are not arms, ammunitions, narcotic substance, but after

examining the fact that the gold bars utere imported for its authorized

use in the SEZ and after considering other extenuating circumstances,

exercLsed di.scretion in directing confiscation of the gold bars remoued

unauthorizedly from the SEZ Unit tuith option to redeem the sam,e on

paAment of fine. We find that in P. Sinna.samg's case (supra), the

adiutlicatintl arrthoritg has directed absoluLe conftscation of the goLd

smuqqLed t.nto the countrg, u-thich utrs.s set aside by the Tribunal, u.tith a

direction to the adjudicating authoritg to consider imposition of fine,
uthich did not Jind fauour from the Hon'ble High Court. Their Lordships

obserued that once the adjudicoting authoity has reasonablg and

correctLg applied the dLscretion, it i.s not open to the Tibunal to giue

positiue direction to the adjudicoting authoitg to exercise option in a
particular mannen Euen though the facts and circumstances in the said-

case are different from the present one, ina.smuch as in the said case

the Commissioner has directed absolute confiscation, but in the present

case option for payment of fine u.tas extended bg the Commissioner;

hotaeuer, the principle laid down therein is definitelg applicable to the

present case. Therefore, u.te do not find meit in th.e contention of the
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Reuenue that the Adjudicating authoritg ought to haue d-irectecl al.:.tscthLte

conftscation of the seized goods."

6.8 I have also gone through the judgement of Hon,ble 'l'riburrr.rl irr r hc

case of Commissioner of Cus. &C.Ex., Nagpur-i Vs Mohd. Ashr:ri t\rnrar

[2019 (369) E.L.T. 1654 (Tri Mumbai)] wherein the Hon'ble 'tribunal. alrcr

considering the decision of Honl:le Supreme Court rn thc casc ol Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 2003 (t 55) lr. t..T'. ,+23

(SC), has upheld the order of Commissioner (A) who set asirle thc ordrrr o1'

absolute confiscation ordered by the adjudicating aul.hority anrl ,rllou,r:rj

redemption of 12OO.950 gm of concealed gold valucd at l?s.27,O2.1.1r,/ on

payment of fine of Rs 5,50,000/-. The relevant paras are rcpr.ociuced

hereunder:

".r^ 
l.1l

"4. We haue perused the case record as well as judgrnent;;rrs-ser/

by the Hon'ble Supreme Court, Delhi in Om Prakash Bl.totio's t.ase .

Releuant interpretation of "prohibited goods", as made in para 9 oJ t l-Le

said judgment is reproduced belou.t for ready reference:

" From the aforesaid definition, it can be stated that (a) iJ' therc: is any

prohibition of import or export of goods under the Act or ct-rty otlttzt lttu,

for the time being in force, it tuould be considered to L;e prohiitttt:r.l

goods; and (b) this utould not include ang such goods in respct:L of

u.thich the conditions, subject to tultich the qoods are imporz:d or

exported, haue been complied with. Thb tuould mean tLmL il the

conditions prescibed for import or export of goods are not u:ni7t[it:r.l

utith, it would be considered to be prohibited goods. This wouLd ol:;o bt'

clear from Section 11 uthich empou)ers the Centrol Gouernrne nt kt

prohibit either 'absolutely' or 'subject to such conditions' to be fuLJ'ilk:tl

before or after clearance, as maA be specified in the ruttifictttictn, t.he

import or export of the goods of any specified descriptiort. 'l'Ltr:

notification can be issued for the purposes specified tn sub section 12)

Hence, prohibition of importation or exporlcttion could be sub.jr'r;t to

certain prescribed conditions to be fuLfilled before or rtfte r cLearcutct: ctl'

goods. If conditions are not fu\filled, it may amount to prohibited gttorls.

Thb rb also made clear bg this Court in Sheikh Mohd. Omer u. Oolli:t:Lr:r

of Custom.s, CaLcutto and Others [(1970) 2 SCC 728] uherein u urts

contended that the expression 'prohtbition' used in Section I I 1(i1) rrttst.

be considered as a total prohibition and that the expression docs not

bing uithin its fold the restrictions imposed by clause (3) of the lrnport

(Control) Order, 1955. The Court negatiued the said contention ancL ltt:k)

thus: -

'...What clause (d) of Section 111 sttys is that anq goods uftLclt (.Lre

,,,|

i
st

1t

*
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importecL or attempted to be imported contrary to "ang prohiltitian

tmposed by ang lau.t for the time being in force in this country" is liable

to be confiscated. "Ang prohibitian" referred to in that section applies to

eDery t!,tpe of "prohibition". That prohibition mag be complete or partial.

Anu restriction on import or export is to an extent a prohibition. The

expression "ang prohibition" in Section 111(d) of the Customs Act' 1962

|ncLudes restrictions. Merelg because Section 3 of the Imports and

Exports (Controt) Act, 1947, uses three different expressiors

" p rohib iting", " resticting " or "otherwise controlling", u)e cannot cut

down the omplitude of the uLords "ang prohibition" in Sectian 111(d) of

the Act. "Any prohibition" means euery prohibitinn. In other uords all

tupes of prohibitions. Restictions b one tgpe of prohibition. From item

(l) of Schedule I, Part IV to Import (Control) Order, 1955, it i,s clear that

import of lfuing animaLs of all sorts b prohibited. But certain exceptiors

are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

said that in the definition of prohibited goods in terms of Sectian 2(33)

of the Customs Act, 1962, any such goods means ang such restrbted

tutd prohibited goods and not ang other goods. It i.s in thi.s contest the

u,thole trnalyses of prohibited goods i-s made bg the Hon'ble Apex Court

and not in respect of ang other goods other than prohtbited and

restricted goods. Gold being a permitted goods for importatian, cannot

be soid to be restricted goods in applging such an interpretation but

cc:iling on the maximum quantity that could be imported could neuer be

equated uith restiction or prohibition to such importation. Admittedlg,

ctppellont's intention to euade dutg bg suppressing such import is

apparent on record for ulhich Commissianer (Appeab) has rightly

cxtnfirmed fine and penaltA under releuant proui-sions of the Customs

Ar t but absoLute conJiscation of gold, which is permitted to be imported 
. ..

to India. solcly on the ground, that it tuos brought in mncealment cannoil' 
-r.

be said to be in confinnitg to lanu or contradictory to decbion of Hon'blg 
t 

,.:
Apex Court giuen in Om Prakash Bhatia's case. Hence the order. \ : i

...4. \

6. Appeal is dismi.ssed and the Order-in-Original _iVo..

1/SBA/JC/CUS/2O14, dated 27-5-2014 passed bg the Commrssroner

(AppeaLs) is hereby confirmed. "

6.9 It rs further observed that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.O5.2O23 in respect of Civil Misc.

llcvicw Application No. 15612022 filed at Honble High Court of Allahabad

sitting at l,ucknow, i:y the Commissioner of Customs, Lucknow is relevant

whcrcin the Hon'ble High Court has upheld the decision of Honble
'lribunal who had upheld the decision of Commissioner (Appeals) that gold

\
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is not prohibited item, it should be offered for redemption in terms of

Section 125 of the Customs Act,l962 and thus rejected the rcview

application filed by the Commissioner of Customs, Lucknow . Thc rr:lt,vant

paras of the judgment are reproduced hereunder:

'16. In the present ca.se, the Commi,ssioner (Appeals) h.cLs he\d.

that the gold i,s not a prohibited item, it should be offcred for
redemptbn in terms of Section 125 of the Act. The. Tribunal has

recorded that the respondents had brought impugned. Gokl frorn

Bangkok to Gaga Intemational Airport without declaing the sarne to

Customs Authoities and there u.tas nothirq to explain as to hotu tlrc

Customs authorities posted at Gaga International Airport coukl not

detect such huge quantity of gold being remoued. from Gayo

Internatianal Airport bg passengers on their arriual and there Ll)es n.o

explanation a.s to how the respondents procured goLrT bdorr: theu

u-tere intercepted at Mughalsarai Railway Sttttion and the 'l-ribunol

has dismrssed the Appeals for the aforesaid reason and has ttJ ftrmed

the order passed bg the Commissioner (Appeals) holding that the

import of gold wo.s not prohibited under the Foreign Trade PoLicq or

any other law and, therefore, there is no sufjicient ground for
absolute conftscation of the gold.

17. Nothing ulas placed before this Court to challenge the .f'itttlitq of

the Commi-ssioner (Appeals), tuhich tuas upheld bu the 'l'riburtr.LI. t|trtr

Gold is not a prohibited item, and nothing tuas plat:t:d brlorc thi.s

Court to establish that this finding of the Commlssloner (/\))pcclls)

LUAS U)rong Or efTOneOUS.

I

18. Euen if the goods in question had been brought inta India without

followirq the conditions prescribed therefore and those fall utithh the

category of prohibited condition, Section 125 of the Act prouides that

the Adjudicating Officer mag giue to the owner of such goods an

opti.on to paA Jine in lieu of confiscation. Section 128 A of thc Act

confers powers on the Commi.ssioner (Appeals) to pa,ss such orcl.e:r, cLs

he thinks just and proper, confinning, modifying or annuliir4l tltet

decision or order appealed against. In the present rxtst:, tlte

Commissioner (Appeals) has modified the order of u.bsoLute

confiscation bg imposing penalty in lieu thereof, which u;ns uteLl

within his pouer as per Section 128 A. The Tribunal has offirnrcd tLte

order of the Commissioner (Appeals) Thi.s Court disml.s.sr:c1 f/rr:
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further Appeal filed bg the Department, finding no illegalitg in the

judgment passed bg the Tibunal.

19. In uieut of the aforesaid discussian, Lue are of the uiew that the

order passed bg this Court refusing to interfere uith the aforesaid

order passed by the Tibunal does not suffer from any error, much

less from an error apparent on the foce of the record.

20. The reuieut applictttion lacks merits and, accordinglg, the same i's

dismi-ssed. "

6. 10 liurther, it is observed that in the decision vide Order

No.355/2O22,CUS (WZ)/ASRA/MUMBAI, dated 07.I2.2O22 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

lndia, the Hon'ble Revisionary Authority, after going through the details of

iirc case wherein the passenger had brought 02 gold bars of 01 kg each

and 02 gold bars of 10 tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, re\ring on various

rlccisions of High Court and Apex Court, has allowed gold to be redeemed

on paymcnt of redemption fine. The relevant paras of the order are

rcproduced hereunder:

" I6. Onct: qoorTs are he\d to be prohibited, Sectic'n 125 stiLl prouided

'l.ist:rt:lion lo utnsider reLease of goods on redemption fine. Hon'ble

Supre:me Court in case of M/s Ra1 Grou.t Impex (C.IVIL APPEAL NO(s).

2217 2218 of 2021 Arising out of SLP(C) Nos. 14e33-14634 of 2O20-

Order doted 17.06.202l) has laid dou-tn the conditions and

. irr.utnstanccs t,ndcr uhich such discrelion can be ttsed. The scLme are

reproduced belou.t:

71 . Tltus, uthc,n i.t comes to discretion, the exerci:;e thereof has to be

quirled bg latu; htts to be accordtng to the rules of rea,son and justice;

and hrrs to be ba.sed on the releuant consid-erations. The exercise of

dLscretion i^s essentiallg the discernment of uthat is right and proper;

;tnd such discer-nment is the critical and cauttous judgment of what is

rorrect and proper b!/ dtfferentiating betueen shadow and substance as

a.lso between equitg and pretence. A holder of pubtir office, when

exerci.sing dbcretion conferred bg the statute, has to ensure that such

exercise is in furtherance of accompli.shment of the purpose und_erlging

conferment of such pou_)er. The requirements of reo.sonableness,
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rationalitg, impartiality, fairness and- ec\uitg are inherert in urttl ,, t t i:i.:;e

of di,scretion; such an exercise can neuer be accortTinq to tlte t)! ir)et(-

opinion.

7 1 . 1 . It i.s hardlg of any debate that d"iscretion has to be e., , rr,iscrJ

jud"iciously and, for that matter, alt the facts and- alJ the t r,!t,t,a,.t

surrounding factors as also the implication of exercise of d_i.;tt etion.

either wag haue to be properlg weiqhed ancj a balanced cl.ert,,:iorr i-;

required to be taken.

17. 1 Gouentment further obserues that there are ccltetLe of
judgements, ouer a period of time, of the Hon,bLe Courts antl other

forums which haue been categoricaL in the uieut th.t grant of tht: ostticttt

of redemption under Section 125 of Lhe Customs Act, 1962 i,tr, ltt:

exercbed in the interest of justice. Gouernment places re\iance ort sonLe

of the judgements as under:

(a) In the case of Commi.ssioner of Customs, Aliganj, Luckrrctu.t us

Rajesh Jhamatmal Bhat 2022(382) E.L.f. 345 (AU), the Lucknou, bcnc.h

of the Hon'ble High Court of Allahabad, has heLd. at paro .2 ) thot

"Custom.s Exci"se & Seruice Tox AppelLate 'i'ribunal, ALlahabctd Ltas not

committed anA error in upholding the order dated 27-8-20l B pa:;sarl blt

the Commissioner (Appeals) holding tltat Gold is not a prohibitt:r.l ttc:rrt

and, therefore, it should be offered for redemption in terms of Sct'tktrt

125 of the Act."

(b) The Hon'ble Hrgh Court of Judicature at Madras, trt th.e

judgement in the case of ShikMastoni Bi us. Pincipal Commissitner of

Custom.s, Chennai-I [2O17(345) E.L.T. 201 (Mad) upheld the ordt r <.tf tht:

AppelLate Authoitg alLowing re-export of oold on paAment of red,:t nrttiort

fine.

@ The Hon'ble High Court of Kerala at Ernakulatn in the case of

R. Mohandas us. Commi.ssioner of Cochin [2O16(336) E.L.f. 399 (Ker)l

has, obserued at para 8 that "The intention of Section 125 is Lhttt., t,LJier

adjudication, the Custom,s Authoity i.s bound to release the goorls to

ang person from whose custodg such goods haue been seized...."

(d) Also, in the case of Union of India us Dhanak M llantji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its jurlqt'rnent

dated O8.O3.2O1O upheLd the decision of tht: Hon'bLe Htgh (-ourt oJ'

Judicature at Bombay [2OO9(248) E.L.T'. 127 (Born)], arLri a1;prouecl

redemption of absolutelg confkcoted good
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18.1 For the reasons cited aboue, Gouemment Jinds that this is not

o case of impersonation as construed by the lower authoities' Al'so, for

the reasons cited aboue, it unutd be inappropiate to term the appellant

as habitual offender. In the instant case, the impugned gold bars uere

kept bA the applicant on his person i.e., in the pockets of the pants u)onl

bg him. Gouernment obserues that sometimes Passengers resort to such

innouatiue methods to keep their ualuables / precious possessions sarfe'

Also, considering the issue of paritg and fairness as mentioned aboue,

Gouernmeit Jinds that this i's a cose of non-declaration of gold.

18.2 Gouernment finds that atl these facts haue not been properly

consiclered bg the louer authoities u.thile absolutelg anfiscating the

(O2) ttuo FM golrl bars of I kg each and ttuo gold bars of 10 tola's each'

totalLy ueighing 2233.2 grams and ualued at Rs 58,26'977/-' Also'

obseruing the ratio of the judicial pronouncements cited aboue,

Gouentment arriues at the conclusion that deci,sinn to grant the option of

redemption tuould be appropiate in the facts and circumstances of the

instant case. Therefore, the Gouernment maintains confiscation of gold

bars but allouLs the impugned gold bars to be redeemed on pagment of

a redemption fine.

I () The Couernment finds thot the penalty of Rs 6,00,000/ -

imposed under Section I 12 (a) &' (b) bg the original authoritg and

upheLd bg the AA is commensurate u.tith the omission and commissians

committed. Gouernment jlnds the quantitg of the penaltg a.s appropriate.

2A. In uieu, of the aboue, the Gouernment modi"ries the OIA passed

by the AA to th(; extent of absolute confiscation of the gotd bars i.e. (O2)

t.u.to l.'M gold bors of I kg each and tuo gold bar:; of 1O tolas each,

t.otallu u,teiqhinq 2233.2 grams and ualued at R:; 58,26,977/ - and

qranls an optiott to the applicant to redeem the same on pagment of a

redernption fine of Rs 12,00,000/ (Rupees TtueLu'z Lakhs onlg). The

penaLtaofRs6'oo,oOo/imposec1bgoAAandupheldbgAAi,S

sustcrtned. 
.:

2 I Accordi,nglg, Reuision Apptication is deciCed on the ab.oue

Lerms."

(;.I 1 Further, It is observed that in the recent decision vide Order No

itt() !t17/2O23-CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

l)rincipal Commissioner & ex-officio Additional Secre tary to Government of

India, the Hontrle Revisionar5r Authority, after going through the details of

I h t: r:ase wherein the passenger was wearing brown coloured cloth belt
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fastened around her abdomen and when the belt was cut open rcs.lrurl in

recovery of brown coloured powder with water pasted in gruc, purpurl.cl to

containing gold weighing 280o grams (gross). The Hon'ble rr:vrsionary.

authority relying on various decisions of Fligh court a.cl Apex cor Lr-r has

allowed gold to be redeemed on payment of redcrnptio, finc. r'hr: r.r,ri:r,.rl
paras of the order are reproduced hereunder:

"10. Once goods are held to be prohibited., Section l25 still prctuided
di.scretion to consid.er release of goods on redemption fine. Hort,bLe
Supreme Court in co-se of M/s Raj Grow Impex (CIVIL AppEAL NO(s).
2217-2218 of 2021 Arising out of SL@ Nos. 14633-j4634 of 2O2O
Order dated 17.06.202 1) has laid. d.oum the cond.itions and
circumstances under which such discretion can be used_. The s:.nte or{,
reproduced belotu:

11. A ploin reading of Section I25 shows that the Adjuclict.tting
Authoifu is bound to giue an option of redemption when the qoods are
not subject to any prohtbition. In case of prohibited goods, such a's, the
gold, the Adjudicating Authoity mag allou redemption. There Ls no bar
on the Adjudicating Authoity allowing redemption of prohibitect qoods.

Thi-s exercise of di"scretion will depend on the nature of goods nnrl the

nature of prohtbition. For instance, -spunous drugs, ctrms, amrrtunition,
hazardous goods, contaminated flora or fauna, food which dac.s noL

meet the food safetg standords, etc. are harmful to the sockt.q if
allowed to find their tuag into the domestic market. On the otht,r h ottd.,

relea.se of certain goods on redemption fine, euen though th<: srtrn.e

becomes prohibited a.s condition of import haue not been satisfLed, me.A

not be harmful to the societg at large. Thus, Adjudicating Authority can

allow redemption under Section 125 of ang goods ulhich are prohitti.ted

either under the Customs Act or anA other lau.t on pagment of finc.

(

lrl
a'
lr.

*/
e;t

71. Thus, when it comes to di.scretion, the exercist: thereoJ /r,7s t,) l)(,
guid.ed bg latu; has to be according to the ntl.es of reasort ctnd 11.::ti<:e:

and has to be based on the reLeuant corlsid.erations. 'l'he (,_{. r...r,.rc orl

di.scretion is essentially the discernntent of u)llat is rigltt s7t;! ,;1,,71q,y

and such dbcemment is the critical ond. ccLutious lLttlgrnent r,f ,,I ri i..

correct and proper by differentiating betuleen shodout ar-Ld_ sttL:slrttt t r.t:.

also betu-teen equity and pretence. A holder of public ofJirx. .,1:r,:r:

exercising di"scretion conferred by the statute, has to erLsure tlt t.tt ::LICI.:

exerci-se i.s in furtherance of accornpLishment of the purpose un,l,,t,:1it',.r;

conferm-ent of such power. The requirements of reasortal,,i,r, r,:-ss,

rationality, impartialitg, fairness and equity ore inherent in an.L1 ,'rr t t:i.s<

of discretion; such an exercise can neuer be: accord.ing to tlt.e i;, ;,,,i, q

opinion.

7 1 . 1 . It is h.ardlg of aru1 debate th.at disc:rt:t trt has to bt: r'r r :.rr:,(1

judiciousLg and, for that nll.tter, aLl. the Jacts and. ctll tlt,.: :, i, ,,itt.tt
surrounding factors as also the impLication of exercisc of c)r.,1:t r,lion

either wag haue to be properly weiglrcd an.d. o balcnced t1.,.,t..::;i.t q t.:.

required to be taken.

12.1 Gouernment further obserues that there ere caLene of
judgements, ouer a period of time, of {he Hon'ble Courts antr.l other

\
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forum-s ulhich haue been categoical in the uieu-t that grant of the option

of red,emption under Section 125 of the Customs Act, 1962 can be

excercised in the interest of justice, Gouernment places reliance on some

of the judgements as under:

(a) In the t:ase of Commksioner of Customs' Aliganj' Lucknotu us

Rajesh Jhamatma| Bhot 2022(382) E L.f. 345 (All)' the Lucknotu bench

of the Hon'bte High Court of Allahabad, ha,s held at para 22 that

"Customs Dxcist & Seruice Tax Appellate Tibunal, Allahabad has not

commttted anA error in upholding the order doted 27-8-2O18 passed bg

Lhe CommLssianer (Appeats) holding that Gold is not a prohibited item

and, therefore, it should be offered for redemption in terms of Section

125 of tlrc Act."

(b) The Hon'ble High Court of Judbature at Madras, in the

judgement in the case of ShikMastani Bi us. Principal Commissioner of

Custom.s, Chennai-I [2017(345) E.L'T. 2O1 (Mad) upheld the order of the

Appellate Authority allouing re-export of gold on pagm.ent of redemption

fine.

(c) The Hon'ble High Court of Kerala at Drnakulam in the case of
t?. Mohandas us. Commissioner of Cochin [2O16(336) E.L'f. 399 (Ker)]

has, obserued at para.8 that "The intention of Section 125 is that, after

adjudication, the Customs Authoritg is bound to release the goods to

any person from. u-those custodg such goods haue been seized...,"

(d) Also, in the co-se of tJnion of India us Dhanok M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.O3.2O1O upheld the decision of the Hon'ble High Court of
Judicature at Bombay [2009(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confiscated goods to the passanget

12.2 Gouernment, obseruing the ratios of the aboue judiciol
pronouncements, arriues at the conclusion that decision to grant the

option of redemption utould be appropriate in the facts and
circumstances o-f the instant case. R

t\lt1 3 Gouernment notes thot the quantitg of impugned gold dust . 
.

(conuerted into bars) under import, i,s neither substantial nor in
commercial quantitg. The appellant claimed ownership of the impugned
qoLd and stated that the same was brought for marriage purpose. There - '

are no other claimants of the said gold. There i.s no allegatinn that the

appeLlants are habitual offenders and u.ns inuolued in similar offence

c:arlier. The fact of the case indicates that it is a cose of non-declaration

of gold, rather than a co.se of smuggling for commercial considerations.

The absolute confi.scation of the impugned gold, leading to

dispossession of the gold in the instant case is therefore harsh and not
re a^sonable. Gouentment considers granting an option to the appellant to
redeem the gold on paAment of a suitable redemption fine, as the same
tlould be more reasondble and judicious.

14. In uiew of aboue, the Gouentment modifbs the impugned order
of the Appellate Authoitg in respect of the impugned gold seized from
the appellant. The seized gold from the appellant 1 i.e. impugned gold
bars ueighing 1417.6189 grams u.lith purity of 994.40% and O1 muster

t,
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.ueghirlg 19.1384 grams with purttA of 9Bl.4O%, totallu u,eiqhing
1478.3415 grams and totally ualued at Rs 41,07,735/- i.s allouteti to be

redeAmed on paAment of a fine of Rs 8,10,00O/- (Rupees Eiqht t-akh
Ten Thousand onlg). "

6.12 Further, the Principal Commissioner & ex-officio Addilional

Secretary to Government of India in the Order No 380/2022 CUS

(WZ)/ASRA/MUMBAI, dated ),4.12.2022, wherein the applicLrr \\,.is

carrying 27O grams of gold dust which has been ingenrously conc:r'r,Lit'cl 111

pasting it with glue in between two t shirt worn by him, had finaliv hi:ld

that since the appellant is not a habitual offender and was not involvr:d in

the similar offence earlier and it is a case of non declaration of golcl :-::thcr

than a case of smuggling for commercial considerations. Wiiir rhrs

observation absolute confiscation was sct aside and gold was allow,cci to bc

redeemed on payment of redemption fine.

6. 13 Further, the Principal Commissioner & ex offir:io Atl rl it io nal

Secretary to Government of India in the Order No 67 /20)..\ CUS

(WZ)/ASRA/MUMBAI, dated 30.01.2023,on recovery of two gold bar-s of O I

kg each and 02 gold bars of 10 tolas each concealcd in the panl worn.

totally weighing 2232 grams valued at Rs 58,23,846/- upheld thc rlr:cisior-r

of Appellate Authority allowing redemption of gold bars on pa-\'ni.r)L ()1

redemption fine of Rs 11,00,000/- and upheld the penalty of Rs 6,00.000/-

imposed by the Original Adjudicating Authority and upheld l:v thr:

Appeliate Authority observing that the concealment was not ingerrioLrs. thcr

passenger was not habitual offender and involved in the similar ofhrrrcc

earlier, there was nothing on record that he was part of an orgtrnlscd

smuggling syndicate. The Government found that this was a casc ()i norl

declaration of gold and held that absolute coniiscation oi thr: irrr;;irqnr:d

gold leading to dispossession of gold would be harsh and not reasortirblc.

With this observation the order of Appellate Authority granting an opl ion to

redeem the gold on payment of redemption fine was upheld.

14 Further, the Principal Commissioner & ex-officio Adr1it ional

* ecretary to Government of India in the recent decision vide Order h*o
.p
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6812O24-CUS (WZ)/ASRA/MUMBAI, dated 24.O1.2024, in the cast: of .Nlr

Kasmani Asif Abdul Aziz wlnerein the passenger had kcpt th rt't' gold

kadiwali chains and two gold pendants in a transparent plastic poL-tt lr licyrl

in pant pocket totally weighing 1200 grams of 24 kt having 999.0 1;r'irity

valued at Rs. 35,22,816/- (Tariff value) and Rs. 39,02,400/- (Mar1<ct vrrlLrt:)

had frnally held that since quantum of gold is not <:orrtmr:rcial arrcl 1|rc

applicant was in possession of invorce for purchase of gold 
.1 
cwtr I lar,v,

concealment was not ingenious, the passanger is not a habitual oili'rtdrrr



arlcl was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of gold,

r,l,r ll( r than a casc of smuggling for commercial considerations. With this

obscrvation absolute confiscation was set aside and gold was allowed to be

rcrlcemed on payment of redemption fine.

6. 15 In view of above decisions of the Principal Commissioner & ex-

oific:io Additional Secretary to Government of India, I am of the considered

vicw that in present case also there is no allegation that the appellant is

habi1.ua1 olfender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant during

ad.ludication as recorded in the impugned order has submitted that he was

conring back from Jeddah and gold bars were brought for his personal use

:rnd was not in commercial quantity. The appellant in the statement

rc<:orded on 76.02.2024 also stated that the gold was purchased by his

own money in Jeddah from his saved money and some money borrowed

from relatives. Thus, the appellant is owner of the seized gold and was not

a carrier. There is nothing on record to suggest that the concealment was

ingcnious. The investigation of the case has not brought any smuggling

anglc but the investigation suggest that this is case of non-declaration of

gold with intention of non-pa5rment of Customs duty. Further, a copy of

appcal memorandum was forwarded to the adjudicating authority for his

comrncnt and submission of case laws on similar matter but no reply was

rcr:t-.ived till date. The fact of the present case also indicates that it is a case

o1' non-declaration of gold, rather than a case of smuggling for commercial

consideration. The absolute confiscation of impugned gold, leading to "

dispossession of the gold in the instant case is, therefore, harsh. Therefoie;'

lollowing the decisions of Principal Commissioner & ex-of{icio Additioafal

Ser:rctary to Government of India, the decision of Honble High Court of

Allahabad sitting at Lucknow in the Civil Misc Review Application i\o.r'

156/2022 fiied by Commissiorler of Customs, Lucknow, and the decision of

Il;n'ble Tribunal, Ahmedabad and Mumbai as detailed in the above paras,

I arn of thc considered view that the absolute confiscation of gold items i.e.
: 05 gcrld bars weighin g 566.210 grams of 24Kt, witin purity 999.0 having

tariff vaiue of Rs.30,35,571l- ar:d Market value of Rs.36,03,360/- is harsh.

I, therefore, set aside the absolute confiscation ordered by the adjudicating

authority in the impugned order and allow redemption of gold items i.e. 05

go)d bars weighing 566.210 grams of 24Kt, with purity 999.0 having tariff
valrrc of Rs.30,35,571/- and Market value of Rs.36,03,360/-, on paJment

of flne of Rs.6,O0,000/- in addition to the dut5r chargeable and any other

j
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charges payable in respect of the goods

Customs Act, 1962.

AS per Section 125(2) of the

6. 15 Further, in respect of imposition of penalty amounting to Iis

9,00,000/- on the appellant for non-declaration of gold items i.e. 05 gold

bars weighing 566.2LO grams of 24Kt, with purity 999.0 having tarilf value

of Rs.30,35,571/- and Market value of Rs.36,03,360/-, following the

decisions of Principal Commissioner & ex-officio Additional Secrct.ary to

Government of India, the decision of Hon'ble I{igh Court of Allahabad

sitting at Lucknow in the Civil Misc Review Application No 156/2022 filed

by Commissioner of Customs, Lucknow, and the decision of Flonblc

Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in thr: above

paras, I am of the considered view that penalty of Rs. 9,00,O00/ orrlc:rt:d

by the adjudicating authority in the impugned order is harsh. Theri:forc, I

reduce the penalty to Rs. 3,00,000/-.

6.16 The fine and penalty of the above amount will not only clirninate

any pro{it margin, if any, but will also have a positive eflect on the

applicant to ensure strict compliance of law in future.

7 . In view of above the appeal filed by the appellant is disposerl olT in

the above terms.
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(i) Shri Maheboobkhan Umarkhan Kureshi,
73, Aman Park Society, Kundal Road,
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(ii)
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Rishikesh J Mehra, B/ 1 103, Dev Vihaan,
Behind 3rd Eye Residency, Motera Stadium Road,
Motera, Sabarmati, Ahmedabad-38OO05
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CUSTOMS (APPEAIS), AHMEDAB;D
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The Principal Chief Commissioner of Customs Gujarat, Customs

House, Ahmedabad.

The Principal Commissioner of Customs, Customs, Ahmedabad.

The Joint/Additional Commissioner of Customs, Ahmedabad.
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