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Under Section 129 DD(1) of the Customs Act, 1962 [as amended), in respect of the
following categorics of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary [Revision Application), Ministry of
Finance, [Department of Revenue) Parfiament Street, New Delhi within 3 months from the
date of communication of the order.
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any goods imported on Qaggage.
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‘any goods loaded in a -:unu_::yuncn for importation inte India, but which are not unloaded

Ib)

at their place of destination in India or so much of the quantity of such poods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination,
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[c)

Payment of drawback as provided in Chapter X nftustnﬁ]'_ﬂ_-ﬁﬂt, 1962 and the rules made
thereunder. |
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The revision application should be in such farm and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by
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3 copies of this order, bearing Court Fee Stamp of paise hfty only in one copy as

prescribed under Schedule | item 6 of the Court Fee Act, 1870,
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(b)

4 copies of the Order-in -Original, in addition to relevant decuments, if any

]
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4 -::'upiea of the Application lor Revision
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The duplicate copy of the T.R.6 challan evidencing payment of Rs 200/- [Rupees two
Hundred only] or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revisinn Application. If the
amount of duty and interest demanded, fine or pengity levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs, 1000/-,
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 belore the Customs, Excise and Service Tax Appellate Tribunal at the following
address

HITe, 4 IICy e FHaFRTIusY | Customs, Excise & Service Tax Appellate

FI, , Tribunal, West Zonal Bench
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Wﬁﬁmﬁﬁﬂﬁ?mm 2rd Floor, Eahurﬁal_i Bhavan,_

a1, HEHGEIG- 390016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

o
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Under Section 129 A [6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

| where thé amount of duty and interest demanded and penalty levied by any officer of
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Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees,

where the amount of duty and interest demanded and_]:rena]ty_lwled by any officer of
Custorns in the case to which the appeal relates is more than five lakh rupees but not
excecding fifty lakh rupees, five thousand rupees ,

“where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(")
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 demanded whers duty or duty and penalty are in dispute, or penalty, where penalty alone
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An apprﬂl agmns&‘thm nrdrr shall lie before the Tribunal on payvment of 10% of the duty

is in dispute,
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' Under section 129 {a) of the said Act, every application made before the Appellate
Tribunal-

{a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

[Ib) for restoration of an.appeal or &n application shall be accompanied by a fee of five
Hundred rspees.
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ORDER-IN-APPEAL

Eight appeals have been filed by M/s Alang Ship Breaking Corporation,
Plot No. 93, SBY, Alang/ Sosiya, Dist - Bhavnagar (hercinafter referred to
as “the appellant”) in terms of Section 128 of the Customs Act, 1962

against the Orders-in-Original (Details as per Table-A) (hereinafter referred

to as “the impugned orders”) passed by the Assistant Commissioner,

Customs Division, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).
Table A
Sr. | Appeal No 'Bill  of | FAO No. & Date - O10 No. &Date Amuount
No Entry  No. | of Refund
&Date (ih  Rs)
credited to
the
Consumer
Welfare
Fund
01 | §/49- 8527502/19 | 559/2523348/SBY/2 | 199/CUS-REF/2024- | 10.59.618
R7/CUSOMNA0 | 082020 | 023-24/21.02.2024 | 25/02.07.2024
24-25
02 | $/49- SBY/ 14472 | R24/SBY2023- 240/CUS-REF/2024- | 48,850
JINVCUSIMNZO | D14- 24/28.03.2024 2500407 2024
24-25 15/28.08.20
14
03 | sS40 3536755/12 | 929/2559855/SBY/2 | 277/CUS-REF/2024- | 3.51.400
I/CUSAOMNRO | 042021 | 023-24/03.05.2024 | 25/31.07.2024
24-25
04 | §/49- 6660110/28 | 510/251701 /SBY2 | 222/CUS-REF/2024- | 3.53.139
JI2JCUSIMN20 | 012020 | 023-24/00,02.2024 | 25/02,07.2024
24-25
05 | §/49- 6314866/10 | 1015/2588055/SBY/ | 342/CUS-REF/2024- | 63,027
418/CUSAIMNR0 | .11.202] 2024-25728.06.2024 | 25/22.10.2024
24.25
06 | S/49- | 846247028 | 1028/2599952SBY/ | 343/CUS-REF/2024- | 15,353
A19/CUS/IMN20 | 04,2022 | 2024-25/11.07.2024 | 25/22:10 2024
24-25
07 | §/49- 9293191/27 | 1097/2653306/SRY/ | 382/CUS-REF/2024- | 17.710
441/CUSIIMNR0 | 06.2022 | 2024-25/06.09.2024 | 25/22.11.2024
2425 2
08 | S/d0- 743853810 | 11002653253/5BYL, | 381/CUS-REF2024- | 3,71
442CUS/IMNR0 | 022022 | 2024-25/06.09.202455 25/22.11,2024
24-25 _ s ‘_”4;"“.\\.;
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2. Briefly stated, facts of the case are that the appellant, having their
Ship Recycling Yard at Plot No. 93, Ship Recycling Yard, Alang/Sosiya -
364081, Dist-Bhavnagar, had imported vessels for breaking up/recycling
and Elcd;-:fﬂﬂia_ of Entry as detailed in Table A above under Section 46 of the
Customs Jivr.-:-&t, 1962, They had self-assessed the poods viz. Vessels for
breaking under CTH 89.08, Bunkers under CTH 27.10 & Consumables
under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil} contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Qil contained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89.08 of
the Customs Tanil Act, 1975 along with the vessel. The Department was of
a view that Fuel and 01l contained in Bunker Tanks were to be assessed to
duty under respective _CTH I.e., Chapter 27. Thereaftler, the Bills of Entry

were assessed provisionally for want of original documents.

2.2 Further, the Hon'ble CESTAT, Ahmedabad, wvide its Order No.
AJ11792-11851/2022, dated 17.10.2022/01.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the ajoresaid order of the Hon'ble CESTAT, the
Assistant Commissioner, Customs Division, Bhavnagar wvide Final
Assessment Orders as detailed in Table A above held that Bunker Tanks
containing oil are to treated as part of vessel's machinery and the Oils
contained in 1hf-m are to be classified under CTH 8908 along with the
vessel, as covered under Para 2(b) of Circular No. 37/96 - Cus, dated
03.07.1996. The Bills of Entry was finally assessed vide Final Assessment
Orders as detailed in Table A above passed by the Assistant Commissioner,
Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

23  On prehmmary scrutiny of the refund claim the adjudicating
aulhnnt}r ﬂhELWﬂd that the application was not accompanied by the
neressa:y dncumt:ntar},r emdenm: in support of their claim that the
mmdem:r. of dut_*f {:ﬂmmcd ﬂs refund) had not been passed on to any other
pf:rsun “Therefore, they wuc requested to submit the necessary
'ducumentar:.r EvIdane in suppnn of their claim that the incidence of duty
.-',[qlhlmﬂd as refund) ‘had not been passed on to any other person. The
appellant along with refund claim submitted that following case law and

ercu]ﬁr: :
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(i) U.0.1vs M/s Kamalashi Finance Corp, [1991(55) ELT-433{SC]|

(i) CBEC Circular No. 398/31/98-:CX dated 02.0698 F No,
201/04/98-CX-6) as available at 1998(100) E.L.T,

24 As the appellant has not submitted certificate issued by C.A. along
with other relevant documents, they were requested to produce C.A.
certificate in the format provided alongwith the documentary evidence to
verify that the refund amount claimed were shown as ‘amount receivable iri
the books of account and that the incidence of duty (claimed as refund)
had not been passed on to any other person. The appellant on request of
the adjudicating authority had submitted a copy of Certificate issued by
C.A. M/s M. K. Makati & Co. wherein it is mentioned that Rs NIL has been
shown as receivable from Customs under the head of current assets or
loan and advance in the balance sheet for the year in which Bill of Entry
has been filed and Rs NIL has been carried forward in the audit reports in
the subsequent financial vears till date.

2.5  The adjudicating authority found that the case law and circular
cited by the appellant were not relevant in the issue as far as clause of
unjust enrichment is concerned. The adjudicating authority also found
that that when the element of any duty paid on any goods is debited to
Purchase Account which is forming part of the Profit & Loss Account, as a
cardinal accounting principles, the said element of duty becomes a part of
the cost of the goods. As such, whenever such goods are sold at a later
stage to the buyers/ customers, the Sales Price fetched for such goods is
considered as inclusive of the element of duty paid thereon such goods,
Accordingly, here in the case, it was observed that the incidence of
Customs duty paid at the time of import of goods is passed on to the
buyers/ customers at the time of its sales in the form of Sales Price. The
adjudicating authority also observed that once the amount of Customs
Duty paid is debited as cost to purchase under Profit & Loss Account and
non-fulfillment of obligatory condition of Section 28C would be sufficient
enough to conclude that Sales Price of the goods bear entire Customs Duty
paid on such goods, Under such circumstances, the grant of refund of
Customs Duty would tantamount to receipt of refund of customs duty from
customers as well as from exchequer, which will get the claimant unjustly
enriched. Thereafter, the adjudicating authority relying upon the Final
Order No. A/30122-30123/2023, dated 01.06.2023 passed by the Hon'ble
CESTAT, Hyderabad in the case of Sachdev Overseas Fitness Pvt. Lid &
\ Nityasach Fitness Pvt. Ltd has sanctioned the refund claims as detailed in
the Table A above in terms of Section 27 of the Customs Act, 1962 and
/ﬁ/credited the same to the Consumer Welfare Fund.

R
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3. Being taggricvgﬂ with the impugned Orders, the appellant have filed

the present appeals contending as under;

o [t is known to all and an undisputed as well as admitted fact that in
Ship Breaking Business at Alang the pattern for sale value of import of
a vessel 1s based on the "As is where is Basis™ including all items of
Ship's stores which includes Balance Bunker/fuel and provision stores
on Board of the vessel on its import and the import sale price is being
charged and recovered per LDT of the ship for the entire vessel, In other
words, no separate price on balance stores and Bunker/fuel etc., is
being charged and recovered accordingly by the foreign sellers.
However, in Customs classification and Assessment of the Customs
duty the vessel is being classified under the Customs Tariff Heading
(CTH) 89,08 of the Customs Tariff Act (CTA) including Bunker/fuel oil
stored and contained in the inside storage tanks of the engine room
department of the vessel and rest of the Bunker/fuel as contained in
the outside tanks of engine room department are to be classified under
its own merits - say under CTH No. 27.10 of the CTA. The eatable and
other stores are also being classified on its own merits. This was the
pattern of classification and Assessment of Customs duty for a vessel
imported fgr-breaking purpose during the past period prior to 2016-17,
However during.the year 2016-17 onward the department based on
instructions from higher authority changed the pattern of classification
and Assessment of Customs duty in as much as the Bunker/fuel
stored in the inside storage Tanks of engine room department was
started to be classified under its own merits say under CTH No.27.10
and, proposed to be charged Customs duty at the applicable rate of
Customs duty as framed under CTH No. 27.10., and issued speaking
order to that efiect proposing and changed in classification and levy of
Customs duty-to that extent say under CTH.27.10. The Appellant
wanted toelear-their vessel during high water tide and to avoid express
legal dispute -therefore- paid such differential Customs duty under
protest. The assessment was made provisionally for want of original
import documents-and chemical test of the respective Bunker/oil item.
Sir, meantime the said speaking order so issued to various Ship

Breaking Unit was challenged before the higher Appellate authority up

at-material time it was net shown anywhere by the Appellant in their
Books of Ag¢counts/Ledger etc., even the department was also not
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knowing whether the appeal file by the Appellant will fall in favour of
them in future or otherwise. Finally, in terms of CESTAT, Ahmedabad
decision in favour of the Ship Breaking units or say against the
department's decision. Ultimately the respondent authority has taken
up the task of final assessment of all Bills of entry'and certain portion
of Customs duty paid on higher side by the Ship Breaking unit was
resulted in excess recovery of Customs duty. Therefore, the present
refund arise which is based on the final assessment order under
reference. Therefore, both the side it was not known riglht from
beginning whether how and when disputed issue will be solved by the
Appellate authority consequent upon payment invalved will be
solved/settled by the Higher Appellate authorities. Therefore, under
such an untoward or unknown situation the Appellant has not shown
the disputed amount as "Receivable” in their Books of Accounts and
Ledger etc.., in the relevant financial year. Excess payment of Customs
duty came to the knowledge of the Appellant as well as respondent
authority only after issue and release of the Final Assessment Order.
The appellant has therefore filed the subject Refund claim which has
been objected by the department in this way as discussed above.

« On simple perusal of above untoward situation depicted by the
Appellant it abundantly leads to prove that there is no any fault
occurred by the Appellant in this entire subject issue being the
Appellant was not aware and sure about final outcome/result of the
Appeal for the disputed issue either it will be resulted in excess
payment made of the Customs duty and Refund thereof will arise. At
this stage the appellant respectfully prays a practical remedy that the
appellant is quite ready to pay the appropriate amount of income Tax at
applicable rate on the Refund amount of excess payment if the
Appellate authority passes an order in this regard granting our present
refund amount involved in this Appeal. The appellant is also ready to
file an undertaking in this regard. The action of the Appellant by not
showing this amount as receivable from Govt., in their Books of
Accounts/documents/Ledger etc. in relevant financial year was not
done studiedly but it should be considered to be a bonafide mistake.
The Refund amount is not meagre but it is considerable high and loss
of such big amount would be proved as a great loss to the Appellant.
Such action of not refunding our legitimate amount and to be credited
to Consumer Welfare Fund will be resulted in recurring effect on the
Appellant's company being presently still there is No. of our Bills of
entry of past period are still pending with the department waiting for

final assessment and if such adverse decision is: taken in every case by
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the dfpﬂrtment W‘tl] completely damage the Appellant's financial
pﬂs:uﬂn hemg the amount was paid with all legitimate way and shown
at relevant time in financial Books of Accounts/documents/ledger ete,.
It is re;terﬂtﬁd that such adverse decision has a recurring effect on the
Appellant firm and“; would create a dismal position in their business
activities.' Therefore, it is prayed to kindly intervene in this matter
considering it Appellant's bonafide and trivial mistake and thereby to
issue an order by granting Refund amount involved in this case which
may solve the Appellant's financial situation and the appellant will
stand in the Ship Breaking market in the present crisis and heavy
competition days/era in Ship Breaking business/market.

o It is observed by the Appellant that the Respondent authority desire to
know from the appellant that the duty claimed as Refund has been
shown as "RECEIVABLE" in Balance Sheet and that such amount has
shown:as "EXPENSE" in the Appellant's profit and loss accounts, Sir, in
this regard the appellant wish to point out that having shown as
"RECEIVABLE" in Balance Sheet or having shown as "EXPENSE" in
profit and loss accounts does not ispo facto leads to a conclusion that
incidence of duty has been passed on or not on to the Appellant's
Buyers or any other person(s). In this behall the appellant firmly relies
upon -the recent decision in the case of M/s. Chambal Fertilizer and
Chemicals Ltd.; V/s. Commissioner, CGST, Udaipur (2023) (71)
GST.L 471 (Tri-Del), in which it has been held by the Hon'ble
Tribunal that "Fact is that amount deposited was accounted as expense
in the profit and loss aecount could not be made basis to hold that the
incidence of duty has been passed”.

o [tisfarther submitted that Oil and Fuel, incidentally imported with the
Ship' are being sold by the appellant as a by-products arising out of
activity of Ship Breaking. The appellant mention here that although
duty is charged by the Customs on the value notified to the State
Trading Corporation (8TC), ONGC, 10CL etc.,, the actual value at which
fuel and oil are snld.‘by the Appellant is much lower as this fuel and oil
ar¢ in the nature of Bunker (Remnant fucl). The appellant here submits
that removal of fuel/eil-1s more in the nature of complying with the
regulatory"norms -andras such although its clearance fetch no duty

incidence is charged and- recovered from the Buyers/person(s). Since

the Customs duty paid on such fuel and oil at the time of import of ship
do not form a part of such items, therefore question of applicability of

“'J' bar of Lm_qusi enrichment doesnot arise. The appellant qtrnngly reliance
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e It is admitted and undisputed fact and known to all that the appellant
had not imported exclusively said Bunker/oil items as import item but
it was an affiliated item imported with the vessel being no vessel can
run in mid sea water without appropriate, sufficient and adequate
quantity of Bunker/oil. Therefore, before passing an order-in-Appeal
your appellant highly prays that this vital point may kindly be screened
carefully and then to decide the subject appeal to remove the injustice
created by the Respondent authority,

* The appellant further draws the attention at the Para No. 6.2 (Page
No.03] of the subject OO wherein it has been stated and admitted by
the respondent authority that the Appellant have availed excess input
Tax credit at the time of provisional Assessment and now the said
excess amount so availed in past has been deducted in Appellant's
present Refund claim, Sir, it appears that this is an unlawful and
unauthorized action on the part of the Respondent authority in as
much as the said authority in this case failed to notice and to examine
this vital point/element while making and issuing final assessment
order of the subject Bill of entry. This action is to be set aside promptly
and thereby to set aside the entire OIO being the respondent authority
after issue of his final assessment order is not a proper or competent
officer to change or to rectify the statistical data/amount if any of the
duty in his earlier order so Issue. Sir, in law parlance it is the lawful
duty of the next authority i.e. Review (RRA) cell/wing of the department
and not of order (Ol0) issuing authority to rectify or to change if any in
the duty amount so concluded/calculated earlier in the final
Assessment order. Sir, such serious action and mistake/error on the
part of the Respondent authority is not sustainable in terms of the
provisions of the law, Therefore, the appellant urges that such unlawful
action is to be removed and ultimately the cntire OIO is to be
annulled/set aside promptly for sake of maintaining the sanctity of the
provisions of the existing law and instruction of the higher authority.
Sir, thereby it appears that the subject OIO has been issued without
proper authority and therefore it is considered to be bad in law. The
Appellate authority is requested to kindly examine the unlawful action
adhered to by the respondent authority while processing the subject
Refund claim of the Appellant and Ikin'dly issue justice to your
appellant. [t is reiterated that the law does -hut permit or vest its power
to the 010 issuing authority to rectify such vital eléﬁm'ﬁt in the OIO
which has been signed and already issued /released hhy the said
authority earlier. It is reiterated that the OIO issuing authority failed to

| / understand this basic formula of the statute and has rectified the

1
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ammim of the Refund so confirmed earlier in the FAO at his own and
thﬁrﬁﬁy it appears that the authority has abused to the law provisions.
The | 'ni-;rung action on the part of the Respondent authority is
immediately to be annulled by the Appellate authority for sake of
maintaining sanctity of the law. It is need less to submit here that in
law parlance the Final Assessment Order (FAO) of a Bill of entry is also
having ﬁﬁg'tatua of a-n Appealable order and also considered as a status
of Grdﬂrlfn-ﬁr?:gina!" {010), therefore its issuing authority cannot make
any change at his own in the FAO including amount calculated therein
by him earlier. Therefore, OlO is required to be quashed immediately
for sake of sanctity of the provisions of the existing law. This vital point
may kindly be examined carefully and minutely while deciding the
present appeal and to pass suitable and just order within the frame of
the statute.
e As demanded by the Respondent authority the appellant had obtained
certificate issued by Company's Chartered Accountant M/s. M.K.
Makati & Co., Bhavnagar and submitted to the Respondent authority.
In the said certificate wherein it is specifically stated and certified by
the said C.A. that in this case the Customs duty claimed as Refund by
the claimant, the duty involved has not been passed on to any
Customers/Buyers/persons at the time of selling the said disputed
goods. Sir, therefore the appellant strongly believes that on the basis of
the above certificate the doctrine of unjust enrichment does not attract
in the present case. Kindly examine this contents and legal element
sympathetically with reference-to the certificate issued by the above
C.A. and thercby to allow the, present appeal ultimately to grant the
subject Refund amount-carly, The said certificate was received by the
Respondemt authority. However, the respondent authority has avoided
to peruse the saie gcertiﬁuale minutely with full attention while issuing
the subject OIO and thereby ignored the above certificate and not
passed the present refund claim for cash payment. This also proves
that the said autherity has not properly scanned and disposed off the
present casc with ill-legitimate manner and impaired the Appellant.
Therefore, it clearly proves that the authority has also damaged the
sanctity of the provisions of the statute. Morcover, no personal hearing
was allowed to the appellant-to discuss the vital issue with efficacious
manner by the appellant-or his consultant and C.A., and issue the
present D&Qt ir- arbitrary manner and financially damaged your
appellant. H‘hjs vital point may kindly cxamine while disposing the
subject appeal.

- g ke ol -_—
-
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o without prejudice the appellant submits that the grounds existing in
present appeal and as depicted or delineated by the appellant are on its
preliminary study and examination appears guite genuine one and
therefore the appellant is approaching before vour kind honour for
speedy justice in the entire case issue, Sir, the appellant is a very old
assesses of the C. Ex. & Customs Department and also very old in their
present business. Further the entire management of the appellant is
also well conversion with the entire mechanism of classification,
assessment, Refund and payment of various import duties. Therefore,
the present petition is not leading with the routine and casual reasons
and with a sole purpose to develop any undue dispute and litigation
with the department and ultimately to gain benefit. But the appellant in
fact is in possession of certain valid, cogent, unimpeachable, concrete
and lawful grounds and documents as contained in their present case
and also fairly and honestly discussed in the aforesald various Para. In
addition to the above, it is also submitted that bare perusal of
statement of facts it definitely transpires that it was not a deliberate
attempt of the appellant to submit refund claim with defective
documents and avail refund amount with unlawful manner and
subsequently to develop undue litigation with the department being the
appellant is fully matured and constantly engaged in their present
business activities and therefore the appellant never contravened the
statutory provision intentionally. The appellant has developed the
present petition for sake of justice and therefore requested to consider
the relief as being prayed in the present petition. The appellant has
fairly disclosed and delineated all the relevant facts, situations and
circumstances of the case with all essential and cogent documents it is
now up to the appellate authority to glean it and pass a judicious order
granting immunity to the appellant being the present case is quite fit
on merits for acceptance.

In view of above, the appellant submits that the balance of convenience
Is entirely in favour of the appellant and therefore finally prays that the
impugned order of the respondent authority to be set aside as prayed
and to allow the present appeal with consequential relief to the
appellant which is the exact need of your appellant. Sir, finally the
appellant has full credence on your kind honour who will take out the
appellant from present crux and tangle situation.
PERSONAL HEARING
4. Shri Rahul Gajera, Advocate, appe@ed ; E’E personal hearing
25.06.2025 in physical mode. He reiierated. th)‘:'si}_hm&smqa made at the
b e

e
1 ¥ 1

1 1 " i
) {1 |
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time of filing appeal and also submitted & common written submission
wherein he sﬂbfﬁhted.ﬁﬁat:

’

It i&ggmdenl from the Bill of Entry and the Appellant’s Sales Invoices,
th&i"tht price at which the Appellant sold the imported Bunkers is
much below the import price/value of the Bunkers on which the
duty was assessed. Therefore, the Appellant has not been able to
even recover the import price of the Bunkers, much less the duty
paid thereon. Consequently, the question of the Appellant having
passed on and recovered from the buyers, the duty paid on the
Bunkers does not arisc. Clearly, the burden of the said duty has
been borne by the Appellant and has not been passed on to the
buyers. A perusal of the Appellant’s Sales Invoices would show that
the Appellant has only recovered the GST payable on the local sales
and not the import duty paid on the Bunkers.

It is settled law as laid down in the following judgments that debit of

the duty amount to expenses, without corresponding addition in the

import price to arrive at the local sale price, means that Appellant

has absorbed and borne the said amounts and it cannot lead to the

conclusion that the Appellant has passed on the incidence thereof.

The appellantl relied upon the following case laws:

- [l ‘.‘.i ]
(i) = - CCE v Flow Tech Power-2006 (202) ELT 404 (Mad): Para 3
(1) Elantas Beck India Ltd v CCE - 2016 (339) ELT 325 (Tri. -
- ol 3 e - |

~ Mumbai); Para 5

(iii) Birla Corporation Ltd v CCE — 2008 (231) ELT 482: Para 5

(iv)y Bharat Kumar Indrasen Trading P. Ltd v CC-2018 (2) TMI
1574: Paras 7 and 8.

{vi Shyam Coach Engineers v CCE - 2024 (1) TM]1 245: Paras 5.7,
5.8 and 6.

In the prelsunt case, not only has the Appellant not added the duty

amaunt to the 1mpnrt FﬂCE to arrive at the local sale price, but in

"i-\ fact, the local sale price is even below the import price on which the

o

. duty is assessed. Consequently, as laid down in the aforesaid

}

3/ judgments, merely because the duty was debited to expenses, it

»

}/ cannot be said that the incidence thereof was passed on to the

buyers. -

The decisiony in Pr. Commr of CC v Sachdev Overseas Fitness P. Itd
and Nityasach Fitness P. Ltd- 2023 (6) TMI 161.CESTAT-Hyderabad

§/49:287,310,311,312.418:419,441 442/CUS/IMN/2024-25 Page 13 of 48



relied upon by the Assistant Commissioner is that of a Single
Member of the Tribunal, whereas the decisions referred to herein
above are of the Hon'ble High Court and Division benches of the
Tribunal. Moreover, in the said decision relied upon by the Assistant
Commissioner, unlike the present case, it was not the case of the
importer had imported goods has been sold below the import price.

The said decision, therefore, cannot beapplied to the present case.

» The amount excess deposited during the provisional
assessment/pendency of a classification dispute is a revenue
deposit, and not a final payment of duty. The refund of such revenue
deposits is not governed by Section 27 of the Customs Act, 1962,
and hence refund cannot be denied on the ground of applicability of

doctrine of unjust enrichment provided therein.

» It is submitted that in the cases where duty on fuel and oil were
deposited without lodging a formal protest, the finalization of
assessments was nevertheless carried out pursuant to the judgment
of the Hon'ble Supreme Court in the case of Mahalaxmi Ship
Breakers by which issue of classification was put to rest in favour of
ship breaking units. Therefore, excess amount arising out of such
final assessment should be treated as payments made under
mistake of law and such amounts do not retain the character of
duty, and the bar of unjust enrichment under Section 27 would not

apply to such deposits,

» It is a common practice that fuel and oil available on board of ship
are necessarily required to be removed for the purpose of hazardless
and efficient operation of ship breaking. It is submitted that bar of
unjust enrichment does not apply to such items removed below cost

as a distressed sale.

» The above proposition of law is well settled by various judgments.

The appellant craves leave to submit the same during hearing.

DISCUSSION AND FINDINGS

5. I have gone through the facts of the case available on record and
the submissions meade in the grounds of appeal as well as those made
during hearing. The issue to be decided in the present appeal is whether
the impugned orders passed by the adjudicahng authority crediting the
amount of sanctioned refund to thr: Cunﬁum{:s. Welfare Fund, in the facts
and circumstances of the case, is legal and prﬂé&f nrj}thf:nwsﬂ.
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5.1 It is uiiu:rire:rved.%al the appellant had imported vessels for breaking
up/recycling and filed Bills of Entry as detailed in Table A above under
Section 46 of the Customs Act. 1962. There was dispute in respect of
classification of Fuel and Oil (Fuel OQil, Marine Gas Oil, Lub 0il}, which was
settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders A/11792-
11851/2022, dated 17.10.2022/01.12.2022 wherein it was held that the
oil contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under'; CTH 8908, along with the vessel for breaking up.
The Bills of Entry were assessed provisionally. Subsequently, the Bills of
Entry were finally assessed vide Final Assessment Orders as detailed in
Table A above passed by the Assistant Commissioner, Customs Division,
Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated
17.10.2022/01.12.2022. Consequently, thc appellant had filed refund
claims and later on submitted Certificate issued by M/s M. K. Makati &
Co. wherein it is mentioned that Rs NIL has been shown as receivable from
Customs under the head of current assets or loan and advance in the
balance-sheet for the year in which Bill of Entry has been filed and Rs NIL
has been carried forward in the audit reports in the subsequent financial
years till date. The CA: certificate submitted by the appellant neither
disclosed the details of sthe supporting documents on the basis of which
such certificate was issued nor financial records viz. copy of Audited
Balance-Sheet, Sales Invoices etc. had been provided as per the Board
Circular No. 07 /2008, dated 28.05.2008 wherein it has been stressed upon
the need to go through the details of audited Balance Sheet and other
related financial records; certificate of CA eic., to verify as to whether the
burden of duty and-interest as the case may be, has not been passed on to
any other person as fprothe doctrine of unjust enrichment. It is observed
that there is no dispute-regarding cligibility of the appellant for refund on
merit. ‘The only dispute is whether the appellant has crossed the bar of
unjust enrichment ‘adras to decide whether the amount of refund is to be

given to.the appellant or else to be credited 1o the Consumer Welfare Fund.

5.2  The adjudicating authority has on scrutiny of the refund claims
__;""F*!; Jobserved that the C.A. Certificate submitted by the appellant neither
X]nsﬂd the details of supparimg documents on the basis of which such

milicate was 1ssued nor financial records viz. copy of Audited Balance
\:_ /‘é}}ért Sales Invmcc.-s etc. were provided. The adjudicating authority has
I'urlher nbaerw:d thm the Board: Circular No. 07/2008, dated 28.05.2008
has Htr{:SEf‘d uj:l-lb-n thie necr.‘! 1o g‘n lhruugh the details of audited Balance
Sheet and nther m]ét:d fi nanma] records, certificate of CA etc., which are
relied upﬂn_. :m venfy as 1o whether th{: burden of duty and interest as the

case may be, has not been passed on to any other person as for the
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doctrine of unjust enrichment. The findings of the adjudicating authority in
the impugned orders as per appeal listed at Sr. No Ol of Table A 1s as

under;

“I have gone through the case law and circular cited by the claimant. [
find that the case law and circular are not relevant in the issue as far as
clause of unjust enrichment is concerned. I find that when the element of
any duty paid on any goods is debited to Purchase Account which is
forming part of the Profit & Loss Account, as a cardinal accounting
principles, then the said element of duty becomes a part of the cost of
the goods. As such, whenever such goods are sold at o later stage fo the
buyers/customers, the Sales Price fetched for such goods is considered
as inclusive of the element of duty paid thereon such goods, accordingly,
here i the case it is observed that the incidence of Customs duty paid
at the time of import of goods is passed on to the buyers/ customers at
the time of its sales in the form of Sales Price. In fact, statutory provision
of Section 28C provides for indication of amount of duty paid in all the
documents relating to assessment, sales invowe, and other [ike
documents, the amount of such duty which will form part of the price at
which such goods are to be sold, which is not done by the claimant in
the instant case. Once the amount of Customs duty paid is debited as
cost to purchase under Profit & Loss and non-fulfillment of obligatory
condition of Section 28C would be sufficient enough to conclude that
Sales Price of the goods bear entire Customs duty paid on such goods.
Under such circumstances, the grant of refund of Customs Duty would
tantamount to receipt of refund of customs duty from customers as well
as exchequer, which will get the claimant unjustly enriched. [Reliance
placed on the Final Order No. A/30122-30123/2023 dated 1.6.2023
passed by the Hyderabad Bench of CESTAT in Departmental Appeals
No. 30010- 11/2023 in case of Sachdev Overseas Fitness Put Ltd &

Nityasach Fitness Put Ltd.|.

The claimant has submitted a copy of Certificate dated 11.05.2024
issued by CA M/s MK MAKAT! & CO. in which it is mentioned that Ks.
NIl. has been shown as recewable from customs under heading of
current assets or other current assets or loan and advance in balance
sheet for the FY 202021 and Rs. NIL. has been carned forward in the
audit reports in the subsequent ﬁhﬂnciuf.yenrs till date. This implied
that the duty paid was shown as expenditure and formed part of Profit
and loss account of the claimant. Therefore, as a settled posttion in law

\ that where the claimant has itself treated the ,ﬂqﬁrﬂdﬁmunr due as
| expenditure and not as ‘claims receivable”, the da'i}_nqnt cannot be said
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to have pﬂéﬂed the test of unjust enrichment. Thus the claimant having
failed L?hamue that mmdence of customs duly has not been passed on to

any aHtar pﬂi’ﬁﬂm f‘hﬁ. amount of refund instead of being paid to them is
table Em'be credited to the Consumer Welfare 'und.”

Accordingly, the adjudicating authority has sanctioned the refund claims
as detailed in the Table A above in terms of Section 27 of the Customs Act,
1962 and credited the same to the consumer welfare fund vide the

impugned orders.

5.3 I have perused the relevant Section 27 (1A) and 27 (2) of the

Customs Act, 1962 and same 1s reproduced as under:

(1A) The application under sub-section (1) shall be accompanied by
such documentary or other evidence (including the documents
referred to in section 28C) as the applicant may furnish to establish
that the amount of duty or interest in relation to which such refund
is claimed was collected from, or paid by him and the incidence of
such duty or interest, has not been passed on by him to any other
person.

(2) If, on receipt of any such application, the [Assistant
Commussioner of Customs or Deputy Commissioner of Customs] is
satisfied that the whole or any part of the [duty and interest, if any,
paid on such duty] paid by the applicant is refundable, he may
make an order accordingly and the amount so determined shall be
credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such
duty| as determined by the [Assistant Commissioner of Customs or
Deputy Commissioner of Customs] under the foregoing prouisions of
this sub-section shall, instead of being credited to the Fund, be paid
to the applicant, if such amount is relatable fo -

fajthe [duty and interest, if any, patd on such duty] paid by the
importer, [or the exporter, as the case may bef if he had not passed
on-the incidence of such [duty and interest, if any, paid on such
duty/ to.any other _persan,'

ﬂ:gj ;Jm l[ducy, gnd {ere&t if any, paid on such duty/ on imports made
.':.ly an_ tﬂdtuniuﬂl #{ his persnna! use;

(c) thie” rn'ug; i’ mmre‘st, tfﬁny, paid on such duty] borne by the
buydr Y he had m:lt passed on the incidence of such [duty and
mrere‘s: g" any, pmd on such duryf to any other person;

(d)the export duty as specified in section 26;

(e) drawback of duty payable under sections 74 and 75; Mr’“

() the [duty and interest, if any, paid on such duty/ borne by any /
other such class of applicants as the Central Government may, by
notification in the Official Gazette, specify:

=
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fa) the duty paid in excess by the importer before an order
permitting clearance of goods for home consumption is made where

(i) such excess payment of duty is evident from the bill of entry in
the case of self~assessed bill of entry; or
fii)the duty actually payable is reflected in the reassessed bill of
entry in the case of reassessment.|
Provided further that no notification under clause (f] of the first proviso shall
be issued unless in the opinion of the Central Government the incidence of
[duty and interest, if any, paid on such dutul has not been passed on by the
persons concerned to any other person.
5.4 | have also perused Section 28 D of the Customs Act, 1962 and

same is reproduced as under:

“SECTION 28D. Presumption that incidence of duty has been passed
on to the buyer. — Every person who has paid the duty on any goods
under this Act shall, unless the contrary is proved by him, be deemed
to have passed on the full incidence of such duty to the buyer of such
goods.”

From plain reading of the above legal provisions, it is clear that the
appellant was required to submit documentary evidence to establish that
the amount of duty in relation to which the refund is claimed was paid by
him and the incidence of the duty has not been passed on by him to any
other person. As per Section 28D of the Customs Act, 1962, the burden of
proof is on the appellant to establish that they had not passed on the
incidence of duty paid. Thus, until and unless the appellant satisfies with
the relevant documents, indicating the fact that it has paid the duty and
the same has nol been passed on to the customers, such a claim cannot be
accepted. Therefore, until the contrary is proved, there is a presumption
provided under the statule that the duty has been passed on to the buyer.

5.4.1 Itisundisputed that the goods in question have been sold to buyers
and the transactions are shown as part of Profit and Loss Account.
Further, it is observed that the appellant had submitted Certificate issued
by M/s M. K, Makati & Co. wherein it is mentioned that Rs NIL has been
shown as receivable from Customs under the head of current assets or
loan and advance in the balance sheet for the year in which Bill of Entry
has been filed and Rs NIL has been carried forward in the audit reports in
the subsequent financial years till date, The CA certificate submitted by the
appellant neither disclosed the details of the a?pgnrt:ng documents on the
basis of which such certificate was issued mrﬁnanmal recﬂrﬁls viz. copy of
Audited Balance Sheet, Sales Invoices etc. haﬁl heen prn'n;ded as per the
Board Circular No. 07/2008 dated EB.DE.E{]DE whgn;;m_ it has been

i
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stressed upun the need to go through the details of audited Balance Sheet
and ﬂthéf:r&léltﬂd financial records, certificate of CA ete., to verify as to
whether the burden of duty and interest as the case may be, has not been

passed on to any other person as for the doctrine of unjust enrichment.

5.5 The details of Certificate dated 11.05.2024 issued by M/s M. K.
Makati & Co., C.A., submitted along with appeal listed at Sr. No. 01 of

Table A above, is as under:

‘I, CA MANQJ K. MAKATI OF M/s. M. K. MAKATI & CO. Address 105
A/B KRUSHNA DARSHAN, PARIMAL CHOWK, BHAVNAGAR-364002.
Have duly verified the financial account of M/s. ALANG SHIP
BREKAING CORPORATION, having office at 2038, 2ND FLOOR, LEELA
EFCEE, WAGHAWADI ROAD, NEAR AKSHARWADI TEMPLE,
BHAVNAGAR. 364002 and work at Plot no.93, Ship Recycling Yard,
Sosiya, Alang, Dist. Bhavnagar. For the financial year 2020-2021. 1
have checked their book of accounts and records of Vessel MV
CARIBEAN HIGHWAY IMO No. 9243473, Imported for breaking
/recycling vide Bill of Entry No.8527502 Dated 19-08-2020. It is
verified that M/s ALANG SHIP BREKAING CORPORATION have paid
total customs duty of Rs.6,86,66,972/= (including IGST of Rs.
5,87.28,656.68] vide Challan No. 2031822722 Dated 19-08-2020 for

import of the said vessel,

It is further verified that out of total customs duty of Rs.6,86,66,972/
M;‘sl ALANG SH}J;.EEEHAING CORPORATION have taken input tox
credit of IGST amuun: Rs.5,87,28,656.68 charged total amount of
r:l.tsfﬂms duty uf f't?s 95,38 315.32 to profit and loss account as
expendriture, un&' r.m umﬂum af Rs. NIL as receivable from customs
dﬂpﬂnmem under ﬁeudm g of current assets or other current assets or
loan and adur:lrirg 'ir; balance 'S_j'TEE!’ for the financial year 2020.2021. It
is verified that this receivablé amount of Rs. NIL has been carried
forward in the ‘audit report in the subsequent financial years till date

Ty and therefore it is certified that incidence of customs duty of

“.3_;,-’ AR ,.‘h\ Rs.12,50,350 slavmed as refund has not been passed on to any other
| f ::'- ‘ persun

T :r : e Chamrpd ﬁr:c:;un tg‘appeﬂﬂnt has not submitted any documents

B
T,
"l-“.'- __.._:_

“‘-—-—:' to s,|.11;:st:.=m1:uai‘l fhat J;he qnmdence of ﬂul}" claimed as refund has not been
passed un_ "by “him to m}: :_qthcr person and not submitted copy of balance
sheet shu;ﬁﬂg the refund claimed as “Custom Duty Receivable”. The CA
has in th}:_'- said Certificate made a bald statement that the incidence of

customs duty claimed as refund has not been passed on to any other
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person without any supperting documents such as copy of balance sheet,
sales invoices or any other financial documents. Therefore, the CA
Certificate produced in this case without supporting documents cannot be

considered for discharging the burden of unjust enrichment,

5.6 It is further observed that the Chartered Accountant's Certificate
alone is not the conclusive proof of having not passed on the incidence of
duty to the customers. A certificate of Chartered Accountant is just a
corroborative evidence only as held by the Honble High Court in the case
of Commr. of C. EX., Aurangabad Versus Toyota Kirloskar Motors Ltd
2010 (256) E.LT. 216 (Kar.)]. The Honble High Court’s view was not
disturbed by the Honble Supreme Court vide [2011 (274) E.L.T. 321
(S.C.)]. Further, in a number of decisions, it has been held that Chartered
Accountant's certificates alone is not a sufficient evidence 1o discharge the
burden cast upon the appellant to prove that incidence of duty has not
been passed on to the customers. Further, it is the ‘incidence of duty’ and
not the duty as such which is required to be shown to have not been
passed on from the sale record, balance sheets and other related

documents. In this regard, I rely upon the following case laws:

(i) Shoppers Stop Ltd. - 2018 (8) G.S.T.L. 47(Mad.)

(i) BPL Ltd. - 2010 (259) E.L.T. 526 (Mad.)

(1) Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum.)

(iv) UOI v. Solar Pesticides Pvt. Ltd. reported in (2000 (116) E.L.T.
401(S.C.)|

(v) M/s Ispat Industrics Ltd Vs Commissioner of Customs
(Mumbai) - [2015- TIOL-614-CESTAT-MUM|.

5.7 In fact, in the casc law of BPL Lid. - [2010 (259) E.L.T. 526 (Mad.)],
the Hon'ble High Court of Madras has distinguished the Judgment in the
case of Flow Tech Power- |2006 (202) ELT 404 (Mad)] which has been relied
upon by the appellant. The observation of the Hon'ble High Court is as

under:

“g, Therefore, considering the above said provisions and applying the
same to the facts on hand, we are of the opinion that the Tribunal has
committed an error in merely relying upon the certificate produced by the
first respondent without taking into consideration of the fact that no
evidence has been produced for considering the claim of refund. The
Tribunal also relied upon the Judgment of Commussioner of C.Ex.,
Coimbatore v. Flow Tech Power reported in 2006 fEGg! E.L.T. 404 (Mad),
The said Judgment is not applicable to the present ﬂhm?* on hand and
the Tribunal has wrongly relied upon the s@'ﬂy;ﬁmtmt. This Court in

AR N
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the sﬁid Judgment has clearly held that the certificate issued by the
Chartéﬁd Aci:ﬂun:ﬁnr along with other evidence such as Profit and Loss
Aemuntm Elgfﬁﬂleﬂf. evidence to consider the claim for refund. The said
Judgmeﬁi-:éannﬂl be construed to lay down the proposition of law that
the certificate issued by the Chartered Account would automatically
enable the person to get exemption in the absence of any other evidence
to support that he is entitled to refund Hence, on a consideration of the
above said Judgment and also on the conswleration of the facts
involved, we are of the opinton that the appeal will have to be allowed
and accordingly the same is allowed and the question of law framed is

answered in favour of the revenue.”

5.8 1 have also perused the decision of the Honble Tribunal,
Hydera‘t;ﬂ.d. vide Final Order No. A/30122-30123/2023, dated 01.06.2023
passed in Departmental Appeals No. 30010-11/2023 in case of Sachdev
Overseas Fitness Pyt Ltd & Nityasach Fitness Pvt. Ltd., relied upon by the
adjudicating authority. The Hon'ble Tribuna!, Hyderabad had held that if
duty incidence was not passed on then, the same should have been
recorded in their receivable account. The amount claimed as refund should
be shown as receivables in any of their books of account and merely
pmdumng a CA certli'::ate would not suffice 1o prove that the incidence has

not been passed on, The relevant paras are reproduced hereunder:

“12, The issue to be decided is whether, in the facts of the case, the

doctrine of un_p.a‘;tﬁlw;ﬁr:hmsnr was correctly applied or otherunse. The
ﬂeparrmenr has mumEy relied upon statutory provisions whereby certain
presumphans are made with regard to passing of incidence of duty

unless there is evidence to the contrary. Admittedly, tn this case, on
reassessment the rate of duty was reduced and as consequence
respanc!ents}: fded' }Efurxd claims. The Respondents, at that point of time,

were awure ﬂf Ihe quantum of refund even though they had to go

r.'tmugﬁ ihe: prﬂcﬂdurtd requirement of filing refund claim. In fact they

have clearl i hpecl_ﬁed the amount nf refund which they were eligible as
consequence fo reassessment alse. At this point aise they have not

i :'“ﬁham this amount as receivable in any of their books of account nor
5/ * | 1.-_m? such evidence was produced before the competent authority
( *w ------- tioning refund to the effect-that they had not passed on total
5;76 unt of applicable Customs Duty to their customers except for the

L5 B “CA’s Certificate;

=

13. The qmmmry provisions cnm:emmg grant of refund and application
af uryua! E:nnchment are very rlenr The Respondents were required to
give clear emdenee to _Lthe sum:hnnmg authority that they had not
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collected the duty or had only partially collected the duty instead of full
duty by way of any relevant document. They have clearly failed to do
so. In fact, the statutory provisions clearly provided for the documents
which would show the element of duty in the price and if such
documents were produced i would have clearly shoum the exact
amount of duty included win the price or otheruase. They have not
produced any such documents. Therefore, in the absence of any such
evidence, merely producing CA certificate would not suffice to shift the
burden of presumption for the purpose of Section 27 read with Section
28C of the Customs Act.

14. On the other hund, the learned DR has invited the attention to
plethora of cases and especially to the settled position in the case of
Ispat Industnes Ltd vs Commissioner af Customs [Preventivel, Mumbai
(2015-TIOL-614-CESTATMum| wherein, inter alia, it was held that if the
duty incidence was not passed on then the same should have been
recorded in their receivable account. The other judgments relied upon in
support of argument that merely producing a CA certificate would not
suffice to prove that the incidence has not been passed on, are das

follows:

(il Commr. of Customs (Exports), Chennai vs BPL Ltd [2010 (259
ELT 526 (Mad.)]

(it Shoppers Stop Ltd vs Commr. of Customs (Exports), Chennai
|2018 (8] GSTL 47 (Mad. )]

(itt) Hindustan Petroleum Corporation Ltd vs CCE, Mumbai-ll {2015
(317} ELT 379 (Tri Mumbai]]

fiv] Adarsh Kumar Goel and Rajesh Bindal, JJJCT Ltd vs CCE
{2006 (202) ELT 773 (P&H)]

(v} Philips Electronics India Ltd vs CCE, Pune-1 [2010 (257) ELT 257

(TriMumbeau)/
These judgments essentially indicate that the onus is on claimant of
refund to produce sufficient and tangible evidence, including CA's
certificate, if they so wnsh, but merely CA’s certificate to the effect that
the incidence of duty element, in respect of which refund is being
claimed, cannot be the basis for conclusive evidence to the same, This is
because of the statutory provisions regarding presumption, the
Department has to consider that the duty incidence has been passed on
and therefore, doctrine of unjust enrichment, as provided for in the

statutory provisions would be applicable.

I5. In the present case, barring CA r:emﬁmr%,_.nn other evidence has
been produced by the Respondents before the Hﬂjﬂdﬁ&mﬁﬂg Authority.
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As against this, the Department has clearly brought out certain evidence
like the Respondents having not shown this amount as “receivables” in
thetr bian.ﬁb?af account during the relevant time or not having produced
e ents ete., as envisaged under Section 28C of the Customs

any ¢
Act. AH {}lese ewdm::e leading to the concluston that they have treated
the duty as m element of expenditure and therefore, forming part of the
Profit & Loss account and not as receivables. It is also noted that they
were aware that reassessment would lead to refund and they were also
aware about the exact amount of refund which would be adnussible to
them on merits, and despite that they had not shown this amount as
receivables in any of their books of account. Therefore, in the facts of the
case, they have clearly not been able to clear the bar of unjust
enrichment by not having produced sufficient ewidence before the

original authority. "

5.9 Applying the ratio of the aforesaid judgment of the Hon'ble
Tribunal, Hyderabad fo the facts of this case, it is observed that in the
present case also, the appellant has submitied a copy of Certificate issued
by C. A M/s M. K. Makati & Co. wherein it is mentioned that Rs NIL has
been shown as receivable from Customs under the head of current assets
or loan and advance i'n.!.hc balance sheet for the year in which Bill of Entry
has been filed and Rs !"iIIL has been carried lorward in the audit reports in
the subsequent financial years till date. The CA certificate submitted by the
appellant neither dfs:i;:lﬂseci the details of the supporting documents on the
basis of which s‘ucﬁ" certificate was 1ssued nor financial records viz, copy of
Audited: Balance Sheet, Sales Invoices ete. The CA Certificate was not
supported by any {inancial documents. Thus, the Chartered Accountant
Certificate submitted by the appellant also does not support their case. The
appellant: had not submitted  their .books of account, or any other
documents wheremn the amount claimed as refund is shown as receivable.
The appellant had not submitted any of their books of account, copy of
sales invoices nor any such evidence was produced before the adjudicating
authority -te- the -effect that they had not passed on the incidence of
7\ Customs: duity. claimed-as refund to their customers. Hernce, the appellant
has failed to-tross the bar-of unjust enrichment. In view of the above, | am
/ of the considered wiew that the adjudicating authority has correctly
credited the-amount to be refunded to the Consumer Welfare Fund.,

2.10 '1‘11:: appcllant in '{ﬁeir -sﬁhhissiﬂn contended that the decision in
the case of Pr. Eumn{r of CC v Sachdev Overseas Fitness P. Ltd. and
Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT- Hyderabad relied upon

by the Assistant Commissioner is that of a Siggle Member of the Tribunal,

S/49-287,310,311,312.418419.441 442/CUSIMN/2024.25 Page 23 of 48



whereas the decisions referred to herein above are of the Hon'ble High
Court and Division benches of the Tribunal. In this regard | have perused
the decision in the case of Pr. Commr of CC v Sachdev Overseas Fitness P.
Itd and Nityasach Fitness P. Ltd- [2023 (6) TMI 161 -CESTAT-Hyderabad|
and observe that this decision has been passed following the decision of
Hon'ble Supreme Court, Hon'ble High Court, Division benches and three-
member bench of the Hon'ble Tribunal. Further, the decision in the case of
Flow Tech Power- 2006 (202) ELT 404 (Madj] relied upon by the appellant
has been distinguished in the case of BPL Ltd. - [2010 (259) E.L.T. 526
(Mad.)|. Thus, the contention raised by the appellant is not sustainable and

hence, is rejected.

5.11 1 have also perused the decision of Hon'ble Tribunal, Mumbai in the
case of Mahendra Engg. & Chemical Products Ltd. Versus Commr, Of C.
Ex., Pune - [ |2019 (368 ELT 84 (Tri - Mumbai)] wherein the Hon'ble
Tribunal relying on the decision in case of Philips Electronics India Ltd. Vs
Commissioner of Central Excise, Pune-1 [2010 (257 E.L.T. 257 (Tri. -
Mum.)| has categorically held that the only possible way to pass the bar of
unjust enrichment is that the disputed tax/duty is not expensed ofl in the
accounts, but booked as ‘Receivables’. The relevant para is reproduced as

under:

“9, The refunds under Indirect taxes have to cross the bar of ‘Unjust
Enrichment’ If the amount of Tax/Duty sought to be refunded has
been recovered from the buyers, then the claimant is not entitled to
refund. Even if [sic] such amount of tax, though not directly recovered
from the client, but has been charged to expenses in the books of
accounts, then also it is consistently held that the claimant has
indirectly recovered the tax and hence failed to cross the bar of unjust
enrichment. The only possible way to pass the bar of unjust
enrichment is that the disputed tax/duty is not expensed off in the
accounts, but booked as ‘Receivables’.........."

5.12 | have also perused the decision of Hon'ble Tribunal, Mumbal in the
case of Hindustan Petroleum Corporation Ltd. Versus Commr. of C. Ex.,
Mumbai - 11 [2015 (317) ELT 379 (Tn - Mumbai)], which was appealed to
High Court and the same 1s admitted in 2016 (331) ELT A130 (Bombay
High Court), wherein the Honble Tribunal relying on the decision of
Hon'ble Apex Court in Allied Photographic India Ltd. |2004 (166) E.L.T. 3
(S.C.)] held that if the amount claimed as refund has been treated as
expenditure and not as “claims receivable”, the appellant cannot be said to
have passed the test of unjust enrichment. The rélei.'gnft:' Para 'I'ﬂ“reprnducnd
as under: "l

-
~ iy i
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“6.7. "In:"" the presé%it case, it 1s an admitted position that the refund
ﬂmuunt Eue was not reflected in the books of account of HPCL as
clnmls mr:ewnbie This implies that the duty paid was shown as current
expendm.tre and formed part of the Profit and Loss account of the
assessee, Thus if the claimant himself has treated the refund amount

due as expenditure and not as “claims recewable”, the claimant cannot

said to have passed the test of unjust ennchment. This is the settled

position in law. The appellunt has also contended that the appellant’s
goods are sold al prices determined by the Govt and therefore, it
should be presumed that in the absence of a change in price, it should
be presumed that the appellant has borne the incidence. Similar
argument has been negated by the Hon'ble Apex Court in Allied
Photographic India Ltd. (2004 (166) E.L.T. 3(S.C.J|, wherein it was held
that “uniformity in price before and after the assessment does not lead
to the inevitable conclusion that incidence of duty has not been passed
on to the buyer as such uniformity may be due to various factors®.
Therefore, in the present case, the appellant HPCL has failed to cross
the bar of unjust enrichment also and hence they ure not eligible to

claim the refund.”

3

5.13 I have also perused the decision of Hon'ble Tribunal, Ahmedabad in
the case of M/s .El;c'-lglclﬂorp{:uratiﬂn Pvt. Ltd. Versus CCE & ST - Rajkot
ORDER No. A/ll 193 j EUIE which was appealed to Hon'ble High Court of
Gujarat and the EEI:IEI}E_. m#admitlud and reported at[2019 (367] E.L.T. A321
(Guj.)l, wherein the Hn{;‘ble Tribunal relying on the decision of in the case
of Hindustan Petroleum Corporation Ltd. Vs. CCE, Mumbai-Il [2016-TIOL-
ESB-CESTHT-MUM] I_'mid 1thm once the refund amount has been shown as
an expenditure in the béqks of accounts, accordingly it enters into the cost
of the service, _theﬁ ir.{witahly the burden of tax is passed on 1o
custumﬂrsfjﬂﬂiers. and ﬁnacquentiy hit by the principles of unjust

cnrif:hmeuh-}"hp relevant-Para is reproduced as under:
“7. We f mf Hu:::t s:mﬂnr issue has been considered by y this Tribunal in
= all

identical 513! nf mrcumstﬂm:es! arguments in M/s Rajdhani Travels &ors
case fsupmj Refemng to and relying upon the judgement of the Tribunal

Y "*x" ‘1. in the case of Hindustan Petroleum Corporation Ltd. Vs, CCE, Mumbai-Il

. A/
/" accounts, accordingly it enters into the cost of the service, then

“\2016- TI{}L 658- CESTAT MUM, it has been concluded that once the

.l

¥/ refund amount has been shoun as an expenditure in the books of

inevitably the burden of tax is passed on to customers/others, and

mnsequanriy hit by the principles of unjust enrichment..............

137
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8. We do not find any reason to deviate from the aforesaid
finding/conclusion of the Tribunal and we have no hesitation in
applying the said principle to the fucts and circumstarnices of the present
case, which are similar in nature to the aforesaid case. In our
considered view, the judgements referred to by the Ld. Chartered
Accountant for the Appellant 1s not applicable to the facts and
circumstances of the present case, inasmuch as, the service tax claimed
as refund, in those cases, has not been shown/booked in the balance
sheet as an expenditure and entered into the cost of the service/goods,
In other words, the facts and ctreumstances tnvolved in the said cases
are on a different plank. Therefore, the refund amount of
Rs.2,07,92,047/- is hit by the principle of unjust enrichment, and
accordingly, the [inding of the Ld. Commussioner{Appeals) on this issue

s set aside.

5.14 | have also perused the decision in the case of Bajaj Auto Ltd
Versus Commissioner of Central Excise, Pune — | [2017 (347) ELT 519 (Tri
Mumbai) wherein the Hon'ble Tribunal has held that Unjust enrichment
bar not applicable if amount shown in Balance Sheet as receivables from

the Department. The relevant para 1s reproduced as under:

“8. It can be seen from the adjudication order and the impugned
order that appellant is eligible for the refund as claimed by them. The
only question that falls for our consideration is whether appellant has
crossed the hurdle of unjust enrichment or not It is undisputed that
appellant had shown the amount claimed as refund as receivables in
Balance Sheet, with a narration that this amount is due from Revenue
Authorities. It 1s a cornmon knowledge that when the amount is shown
as receivables, it is not expensed out in the Balance Sheet, hence will
not form a part of the cost of the final product manufactured. Since
there s no dispute that the amount of refund sought was shown as
receivables, appellant has been able to prove that he has not recovered
the same their customer, we hold that the impugned order is
unsustainable and lable to be set aside. The impugned order 1s set

astde and appeal is allowed with consequential relief.”

Further, it is observed that similar view has been held in number of cases.

Some of which is as under:

(i) Jindal Stainless Ltd Versus Commr, of Cus. & Service Tax,
Visakhapatnam (2020 (371) ELT 784 (Tei Hyd)]
i)  Coromandel International Ltd. Versus C.C. & S.T., Visakhapatnam

(2019 (370) ELT 433 (Tri Hyd)] At/ AN g
_j | b f.. &), il
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(i) Meer_lakg_fljti Industries Versus Commr. of GST & C. EX., Puducherry
2019 (369) ELT 832 (Tri Chennaill

[iv) Uniword Telecom Ltd Versus Commissioner of Central Excise,
Noida (2017 [35']9] ELT 666 (Tri All)]

(v) ‘Commissioner of Customs, Tuticorin Versus S. Mathivathani
Traders E2ﬂ'16 iﬁ#l ELT 329 (Tri Chennai)|

[vi) Akasaka E'l:ttmnics Ltd Versus Commissioner OF Customs,
Mumbai [2016 (343) ELT 362 (Tri Mumbai)]

(viij  C.C.E., Chennai-lll Versus Saralee Household& Bodycare India (P)
Ltd [2007 (216) ELT 685 (Mad)

5.15 The appellant has further contended that the imported bunkers
were sold at a price aigniﬁcant]y lower than the import price/value on
which the duty was assessed, and therefore, the Appellant has not been
able to even recover the import price of the Bunkers. much less the duty
paid thereon. However, ;t is observed that the appellant has not submitted
any documentary cﬁridqﬁ?t indicating the import [cost) price and the actual
selling price of the hu;ik::rs. In the absence of such critical information,
the claim that the I;nurﬁ-:ers were sold below cost cannot be substantiated.
No invoices, sale records, or supporting financial documents have been
placed on record to demonstrate that the bunkers were sold at a loss.
Therefore, the assertion made by the appellant remains an
unsubstantiated and unverified statement, lacking ovidential value, and
cannot be accepted.

p'l

5.16 Fur’fher. m this regard, | refer to the decision of Hon'ble Supreme
Court m thr.- :.asr: nf Union of India Vs Solar Pesticides Pvt, Ltd. [2000 (116)
ELT 40} [S?]} wlper_e:n the Hon'ble Supreme Court had held that “the
expression ‘firl_ﬂideﬁce of such duty” in relation to its being passed on to
another person u.ﬂuid take it within its ambit not only the passing of the
duty directly to nnnﬂier person but also cases where it is passed on
in.dfrecrgg", Further, [_tieiy upon the decision of the Hon'ble Tribunal Delhi
in the '::*asn of JCT 'Limimd Versus Comimissioner of Central Excise,
Chand:gﬂrh Il [2{){14 (163) ELT 467 (Tri Del)] affirmed in [2006 (202) ELT
773 {Puri;ah' & Haryana High Court)|, whercin the Honble Tribunal had
held Lhnﬁgcmus:_-,muihg;-pnce of the gopds sold by them later on also
could Hﬂtﬂggd to & logical conclusion that-they took upon themselves the
liability to:pay -&:Il'-rﬁut}r-and not-to charge from the customers. The
decrease in price. may -haye been affected by them on account of various

factors and commercial reason. The relevant Para is reproduced hereundﬁr;Dn/‘

“7. In the case in hand, in our view, the appellants have failed to rebut
this statutory presumption by adducing any conuvincing untmpeachable
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evidence. The fact that they showed composite price in the invoices does
not lead to trresistible conclusion that they had not passed on the
incidence of duty to the buyers. These involces were prepared by them. It
is difficult to assume that composite price calculated and recorded by
them in the invoices did not include the duty element. Similarly, keeping
the price stable even after payment of duty would not lead an irresistible
conclusion that they themselves bore the duty burden. This, they may
have done by forgoing a part of their profit, in order to face the
competitive atmosphere in the market for the sale of their goods.
Likeunse, the decrease in the price by them later on also could not lead to
a logical conclusion that they took upon themselves the liability to pay full
excise duty and not to charge from the customers. The decrease in price
may have been affected by them on account of various factors and
commercial reason. There may be the decrease in the price of the inputs,
the cost of production ete. The commercial reason may have also forced
them to forga their profit. But to say that they sold goods in the market at
loss after decreasing the prices, would not be legally justiciable also.”

5.17 1 also rely upon the decision in the case of Ispat Industries Ltd Vs
Commissioner of Customs (Prev), Mumbai [2015-TIOL-614-CESTAT-
MUM|, wherein the Member (J) held that as the selling price was less
than the cost of production therefore passing of duty on the buyer does
not arise and therefore the appellant have passed the bar of unjust
enrichment. However, the perspective ol the Technical Member was
contrary to that of the Judicial Member. In view of the difference of
opinion between the two Members, the Third Member had held that:

2.6 Therefare, the guestion for consideration is whether the appellant
has crossed the bar of unjust enrichment in this case. The only
evidence led by the appellant in this regard (s the Cost
Accountant/ Chartered Accountant certtficates. | have perused the
certificate dated 25-5-2009 guwen by the Cost Accountant M/ s Dinesh
Jain & Co. The said certificate merely states that based on the audited
financial statements of Ispat Industries for the respective years
contained n the attached statement and further based on the
information and explanations furmished to us by the Company, we
wish to confirm that the incidence of customs duty has not been
passed on by Ispat Industrics Ltd. to any other person. In the attached
statement the particulars furnished for the various years are - dj
operating income from sale of steel products; b) operating expenditure;
¢) operating profit/loss;, and d) other income, There is no analysis
whatsoever about the cost of production of the steel products sold, the
factors that constituted the cost of production, whether the dufy
incidence on the raw materials was considered while taking the cost of
production and other relevant factors. In the absence of any such
analysis, the said certificate has no evidentiary value whatsoever and
at hest, it can be taken as merely inferential The issue whether duty
incidence has been passed on or not is a guestion of fact and such fact
has to be established based on the records maintained as per the
accounting standards and the details given therein. If the duty
incidence had not been passed on, the same should have been

recorded as amounts due from the customs department in _the
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receivables account It is an admitted position that the records
maintained did not reflect the duty paid on the raw materials as the
amount due/ recetvable from the department. In the absence of such an
evidence, an inference drawn by the Cost Accountant cannot be said to
he reasonable rebuttal of the statutory presumption of passing on of
the duty incidence, Whenever a question of fact 1s to be proved, the
same has to be established by following the process known to law. I do
not find any such establishment of fact by the appellant in the present
case. This Tnbunal in a number of decisions has held that Chartered
Accountant's certificates is not a sufficient evidence to discharge the
burden cast upon the appellants to prove that incidence of duty has not
been passed on to the customers. The decision of the Tnbunal in Hanil
Era Textiles Ltd. [2008 (225) ELT 117| refers. Simuarly, in the case
of JCT Limited- [2004 (163) ELT 467 (Tri-Del)| it was held that
Chartered Accountant's - Certificate s not sufficient to rebut the
statutory presumption of duty incidence having been passed on to the
buyers. The said decision was also affirmed by the Hon'ble Punjab &
Haryana High Court in the same case reported in [2006 (202) ELT 773
(P&H]]. In view of the aforesaid decisions, I am of the considered view
that the appellant has not discharged the statutory obligation cast on
him: of rebutting the presumption of unjust ennchment in any
satisfactory manner acceptable to law. In this view of the matter, |
agree wath Hon'ble Member (Technicalj that the appellant has not
crassed the bar qf' unjust enrichment and therefore, not eligible for the

refund.”
5.18 Lglsnﬂrch upnn the dtmsmn in the case of Commissioner of C.
Ex. & Cus;, Nashik. Ug;aus Ravmﬂnd Ltd [2015 (316) E.L.T. 129 (Tri. -
Mumbai)|’ whfn:lﬂ ‘theiHon'ble Tribunal relying upon the decision in the
case of Maf.ﬁtial In»::histnﬂs Ltd. v. Umnn of India [1997 (89) E.L.T. 247
(8.C.)] held that mErﬂly hecause the respondent sells the goods below cost,

it does not mean 'that the incidence of duty has been passed on and the
amount c‘lmmcd aa rt:fund is not shown as ‘claims receivable' from the
depanmcm 1mplﬂng lhat the mr:n‘.{ﬂmL has been passed on to the

customer.- The releyvant Para of the judgment is reproduced as under:

“8.2 We further notice that except for the costing statement of the

product which indicates that they have sold the final products below

cost, there is no eviderice to indicate that the incidence of duty has been

.. bome by the respondent. In the statutory books of accounts and the
VA4, '“\ bu!ance sheets mamntained by the respondent, the amount claimed as
:/ b a2\ "keﬁmd is not shown as ‘claims receivable’ from the department. The
| 1,‘ ~-.#h"’ ) msp—:mdem has clearly admitted to the fact that the said amount of
X %\t frvfund claimed was treated as ‘expenditure’ and taken to the profit &
W s # loss account. If the amount is taken to the profit and loss account, it
signifies that the respondent has adjusted the amount in their income

while arriving at the net profits thereby implying that the incidence has

been: passed on to third parties. It is a setiled position in law that all

claims of refund under Section 1B of the Act has to be granted after

satisfying that the bar of unjust enrichment has been crossed and the

incidence has been. borme by the respondent themselves. Merely

because the respondent sells the goods below cost, it does not mean

g
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that the incidence of duty has been passed on. Para 91 of the decision
of the Apex Court in Mafatlal Industries Ltd. case (supra) is reproduced
below, which waould clarify the position.

“G1. It is nexi contended that in a competitive atmosphere or for other
commercial reasons, it may happen that the manufacturer is obliged to
sell his goods at less than its proper price. The suggestion is that the
manufacturer may have to forego not only his profit but alse part of
excise duty and that in such a case levy and collection of full excise
duty would cease to be a duty of excise, it will become a tax on income
or on business. We are unable to appreciate this argument. Ordinarily,
no manufacturer will sell his products at less than the cost-price plus
duty: He cannot survive in business if he does so. Only in case of
distress sales, such a thing s understandable but distress sales are
not a normal feature and cannot, therefore, constitute a basis for
Judging the validity or reasonubleness of a provision. Simularly, no one
will ordinarily pass on less excise duty than what is exigible and
payable. A manufacturer may dip into his profits but would not further
dip into the excise duty component. He will do so only in the case of a
distress sale again. Just because duty is not separately shown in the
invoice price, it does not follow that the manufacturer is not passing on
the duty. Nor does it follow therefrom that the manufacturer is
absorbing the duty himself. The manner of preparing the invoice is not
conclusive. While we cannot wisualise all situations, the fact remains
that, generally speaking, every manufacturer will sell his goods at
something above the cost-price plus duty. There may be a loss-making
concern but the loss occurs not because of the levy of the excise duty

which is untformly levied on all manufacturers of similar goods - but for
other reasons. No manufacturer can say with any reasonableness that
he cannot survive in business unless he collects the duty from both
ends. The requirements complained of (prescribed by Section 118] is
thus beyond, reproach - and so are Sections 12A and 128, All that
Section 12A requires is that every person who is liable to pay duty of
excise on any goods, shall, at the time of clearance of the goods,
prominently indicate in all the relevant documents the amount of such
duty which will form part of the price at which the goods are to be sold,
while Section 12B raises a presumption of law that until the contrary ts
proved, every person who has paid the duty of excise on any goods
shall be deemed to have passed on the full incidence of such duty to
the buyer of such goods. Since the presumption created by Section 128
is a rebuttable presumption of law - and not a conclusive presumption

there is no basis for impugning its validity on the ground of procedural
unreasonableness or otherwise. This presumption is consistent with the
general pattern of commercial life. It indeed gwes effect to the very
essence of an indirect tax like the excise duty/customs duty. In this
connection, it is repeatedly pointed out by the learned Counsel for the
petitioners-appellants  that the levy of duty s upon the
manufacturer/assessee and that he cannot disclaim his liability on the
ground that he has not passed on the duty. This is undoubtedly true
but this again does not affect the validity of Section 12A or 12B. A
manufacturer who has not pussed on the duty can always prove that
fact and if it is found that duty was not leviable on the transaction, he
will get back the duty paid. Ordinanly speaking, no manufacturer
would take the risk of not passing on the burden of duty. It would not

§/49-287.310311,312.41 8,419,441 442/CUSAMN2024-25 Page 30 nf *II-



- r-'-*

' '.-"

.

"'H.-

be an exaggeration to say that whenever a manufacturer entertains a
doubt, he would pass on the duty, rather than not passing it on. It must
be remembered that manufacturer as a cluss are knowledgeable
persons and mare often than not have the benefit of legal advice. And
until about 1992, at any rate, Indian market was by and large a
sellers’ market.”

In view of Jthe above, | do not find ment in the appellant's
contention that, since the imported bunkers were allegedly sold at a
price significantly lower than their import value (on which duty was
assessed), they were unable to recover even the cost of import and,
therefore, the incidence of duty was not passed on to the customer. The
appellant has not submitted any purchase invoice for the bunker nor
provided sales invoices or other supporting documents along with the
appeal to substantiate this claim. In the absence of such evidence, the

contention remains unverified and 1s not legally sustainable.

Accordingly, the same is rejected.

5.19 ’l_l_’!llm' appellant has further contended that the amount excess
d:pﬂsit;::d;. during the provisional assessment/pendency of a
ciaasiﬁi_:at_i_nn dj;apute is a revenue deposit, and not a final payment of
duty. Tﬁe-[e‘fpnd of such revenue deposits is not governed by Section 27
of the Customs Act, 1962, and hence refund cannot be denied on the
ground of applicability of doctrine of unjust enrichment. Further, the
EH#."EE;E a’mﬁunt arising out of such final assessment should be treated
as payments made under mistake of law and such amounts do not
retain the t:harar.:tﬂr of duty, and the bar of urijust enrichment under
Sf:t‘.l_lﬂn 27 wuuld nut apply to such deposits. It 18 observed that the
appelldnt have themselves filed refund under Section 27 of the Customs
act, 1962 and therefpre all the provisions of Section 27 will apply
including the doetrine: of unjust enrichment. In this regard | rely upon
the decision of Hon'ble Supreme Court in the case of SAHAKARI KHAND
UDYOG MANDAL LTD VERSUS COMMISSIONER OF C. EX. & CUS
(2005 [181) E.LT. 328 [S.C.)| wherein 1t was held that the doctrine of
‘unjust enrichment’ is based on equity and irrespective of applicability
of Section: L1B of the Act»which i8-pari materia to the Section 27 of the

\Fustﬂmu Act, 1962, thﬁq dm:lnneﬂn be invoked to deny the benefit to
2\

i‘uch a person ig r!;et-n;bem'me entitled. [t was further held that before

Lg:_:l_éunﬂng a&rc_he{,qffgfm iL 18 neeessary for the petitioner/appellant to

. ghow that he-ha&-pa_:id-ﬂge amount for which relief is sought and he has

- not passed on the bufden on - consumers. The relevant paras are

reproduced as under;

"32. The doctring of ‘unjust enrichment’, therefore, is that no person

s
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can be allowed to enrich inequitably at the expense of another. A
right of recovery under the doctrine of ‘unjust enrichment’ arises
where retention of a benefit is considered contrary to justice or
against equity.
48. From the above discussion, it is clear that the doctrine of
‘unjust enrichment’ is based on equity and has been accepted and
applied in several cases. In our opinion, therefore, irrespective of
applicability of Section 118 of the Act, the doctnne can be invoked
to deny the benefit to which a person is not otherwise entitled,
Section 11B of the Act or similar provision merely gves legislative
recognition to this doctrine, That, however, does not mean that in
absence of statutory provision, a person can claim or retain undue
benefit. Before claiming a relief of refund, it is necessary for the
petitioner/ appellant to show that he has paid the amount for which
relief is sought, he has not passed on the burden on consumers and
if such relief is not granted, he would suffer loss.”
5.20 1 also rely upon the decision of the Honble Tribunal, Mumbai in
the case of LORENZO BESTONSO VERSUS COMMISSIONER OF
CUSTOMS, JNCH (2017 (347) E.L.T. 104 (Tri. - Mumbai)|, wherein the
Hon'ble Tribunal relying upon the decision of Hon'ble Supreme Court in
the case of SAHAKARI KHAND UDYOG MANDAL LTD VERSUS
COMMISSIONER OF C. EX. & CUS [2005 (181) E.L.T. 328 (S.C.)], held
that once the amount was paid as duty irrespective whether it was
payable or otherwise, refund of the same has to compulsorily undergo
the test of unjust enrichment as provided under Section 27 of Customs

Act, 1962. The relevant Para is reproduced as under:

6. As regard the admissibility of the refund, as of now there is no
dispute as the adfudicating authority has sanctioned the refund
which has not been challenged by the department, therefore, as
regard the sanction of the refund, it attained finality. Now only issue
to be decided whether the provision of unjust enrichment s
applicable or otherwise. The appellant has vehemently argued that
amount for which refund is sought for was paid during the
investigation therefore, the same is pre-deposit hence the provisions
of unjust enrichment are not uppfmﬂiﬂei H’pn‘b!e Supreme Court in
case of Sahakari Khand Udyog {supra) hefd that even if Section 118
is not applicable unjust enrichment s npphmhﬁﬁ _fur reason that
person cannot be allowed to retain undue ;!:'aeheﬁ't Relevant para 1s

repraduced below:
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48 .Fm'm the above discussion, it is clear that the doctrine of
‘unjust enrichment’ is based on equity and has been accepted
and applied in severul cases. In our opinion, therefore,
irrespective of applicability of Section 11B of the Act, the
doctrine r.-*.'m be tnvoked to deny the benefit to which a person
ts not otherwise entitled. Section 1B of the Act or similar
provision merely gwes legistative recogrition to this doctnine.
That, however, does not mean that in absence of statutory
prouision, a person can claim or retain undue benefit. Before
claiming a relief of refund, it s necessary for the
petitioner/ appellant to show that he has paid the amount for
which relief ts sought, he has not passed on the burden on
consumers and if such relief is not granted, he would suffer

loss.

It is also observed that in the present case uppellant has paid duty,
due to dispute in app!imbﬁﬂy of the notification therefore, it cannot
be said that pre-deposit is not duty therefore, unjust enrichment is
not applicable. Once the amount was paid_as duty_irrespective

whether it was gn!;abte or otheruise, refund of the same has to

mn;putsgn!u und ;g_ the test of unjust enrichment as provided
under Secﬂﬂn .?? ﬁf Customs Act, 1962, We are, therefore, of the
view) t}u:u m the Eresen: case refund is reqguired to be tested under

the provisions of unjust enrichment as provided under Section 27,

5.21 1 also rely upon the decision of Hon'ble Supreme Court in the
case of Mafatllal Industries Ltd. v. Union of India — [1997 (89) E.L.T.
247 (S.C. ]j wherein it was held that the doctrine of unjust enrichment is
a just and salutar}r doctrine. No person can seek to collect the duty
from both ends. In nther wﬂrds, he cannot collect the dut_',r from his
purchaser at- one end and also ﬂuﬂect the same duty I‘rnm the State on
the gmund that it has been collected from him cur!raz}f to law. The
relevan_t_ p_ﬂ;a 11_; ;;;prggjuceﬁ as under:
“Qofui) c!gfm_ for refunﬁ, whether made under the provisions of the
Act as contemplated in Proposition (i) above or in a suit or writ
petition in the situations contemplated hy Proposition (i) above, can
r":: 3 succeed only if the petitioner/ plaintiff alleges and establishes that

o x: =
i/ -,;:ﬂ he has not passed on the burden of duty to another person/other
I -y e . ' . .
‘l, ~., ¥ j;:.*.,j persons. His refund claim shall be allowed/ decreed only when he
4,:; N Ay establishes that he has not passed on the burden of the duty or to
NI g ¥
w X the extent he-has ngg 50 passed o, as the case may be: Whether the

claim for reanmtmu treated as @ constitutional imperative or as a
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statutory requirement, it is neither an absolute right nor an
unconditional obligation but is subject to the above requirement, as
explained in the body of the judgment. Where the burden of the duty
has been passed on, the claimant cannot say that he has suffered
any real loss or prejudice. The real loss or prejudice is suffered in
such a case by the person who has ultimately borne the burden and
it is only that person who can legitimately claim its refund. But
where such person does not come forward or where it is not possible
to refund the amount to him for one or the other reason, it is just and
appropriate that that amount is retained by the State, ve., by the
people. There is no immorality or impropriety involved in such a
proposttion.

The doctrine of unjust enrichment is a just and salutory doctrine. No

person_can seek to collect the duty from both ends. In other words,

he cannot collect the duty from his purchaser at one end and also

collect the same duty from the State on the ground that it has been

collected from him contrary to law. The power of the Court is not

meant to be exercised for unjustly enriching a person. The doctrine
of unjust enrichment is, however, inapplicable to the State. State
represents the people of the country. No one can speak of the people

being unjustly enriched.”

5.22 Further in respect of the contention of the appellant that the
excess amount arising out of final assessment should be treated as
mistake of law and such amounts do not retain the character of duty,
and the bar of unjust enrichment under Section 27 would not apply to
such deposits. In this regard as discussed in Para 5.19,5.20 and 5.21
above, 1 am of the considered view that once the amount was paid as
duty irrespective whether it was payable or otherwise, refund of the
same has to compulsorily undeérgo the test of unjust enrichment as
provided under Section 27 of Customs Act, 1962. Thus the amount in
the present casc was paid as duty and hence it has to cross the bar of
unjust enrichment. Further, it is obscrved that the excess duty was
paid on account of dispute (lis) between the appellant and the
department regarding classification. This dispute was ultimately settled
in favour of the appellant by the Hon'ble Tribunal, Ahmedabad, and the
decision was subsequently upheld by the Honble Supreme Court.
Therefore, it cannot be contended that the duty was paid under a
mistake of law, as the payment arose from an ongoing legal dispute and
not from any inadvertent or erronéous understanding of the legal

‘provisions. Further 1 rely upon the '.&ﬂﬁaiﬂn"ﬂf -i—!ﬂn*_ble Kerala High
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Court in the case of SOUTHERN SURFACE FINISHERS VERSUS ASSTT.
COMMR. OF C. EX., MUVATTUPUZHA 2019 (28) G.S.T.L. 202 (Ker.),
wherein in on the issue whether duty paid under a mistake of law has
to be refunded, in accordance with the Central Excise Act, 1944,
specifically under Eﬂcﬁnn '11B thereof. The Hon'ble High Court of Kerala
relying on the decision of Hon'ble Supreme Court in the case of Mafatlal
Industries Ltd. v..Union of India — [1997 (89) E.L.T. 247 (S.C.}|, held
that payment under a mistake of law does not create an independent
right to refund nutsider the statutory framework, Further it was held
that all refund claims, regardless of the reason (including mistake of
law), must be filed within onc year from the relevant date as per Section
11B or Section 27 of the Customs Act, 1962, Further, in respect of
unjust;enrichment it was held that refund is not due il the tax burden
has been passed on te the customer and cven if the payment was a
mistake, refund cannot be granted unless the assessce proves that the
incidence, of duty/tax was not passed on. The relevant paras of the

decision are reproduced as under:

4. T‘hE ﬁ:.'.rl,b in WP (C} MJ 18126/2015 are also simiar (2015 (39)
S.T.R. 706 {(Ker.). The petitioner, a Company engaged in providing
[inanctal services; paid Service tax on services rendered to a recipient
located outside India, which again was exempted. A similar
application was made under Section 118 of the Central Excise Act,
which was rejected for reason of the limitation period having expired.
The Léarned ‘Sihgle Judge noticed the decision in (1997) 5 SCC 536 =
199789} E.L.T, -247 (S.C.) [Mafatlal Industries Limited & Others v
Union of India & Others|, Three classifications made in the separate
Judgment of A.M. Ahamadi, C.J, i::f ({) an unconstitutional levy, (i)
illegal feuy and fﬂtj mistirke nf law are as follows:

Class I: “Hnmnsﬂh:ﬂann! levy” - where claims for refund are
founded on the ground that the provision of the Excise Act under which
the tax was levied is unconstitutional.

Class II : "Hlegul levy” where claims for refund are founded on the
ground that there is misinterpretation/ misapplication/erroneous
mterpretﬂtmn uj the E._i:r:uie .r‘h:'f and th.? Tﬁuirﬁs framed thereunder.

- | Sy - ',_ um . I.' = Gl "-

rhT e 203 18U €

¢ .Eim ar "liﬂaﬁ of Law” - wﬁére claims for refund are initiated

s |
||

QN H-te basis of a ﬁEE!SIﬂn rendered in favour of another assessee

f hntdmg the levy m be : (1) unmnsmu.ttanui or (2] without inherent
_m!'isdmtmn :

»-5" The Learned Single Judge found that payment of tax made by th
assessee with respect to an exempted service, would not fail under
any of the categories. The Leamed Single Judge found that the levy
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was purely on account of “fon) mistake of fact in understanding the
law" (sic). The reference order indicates that another Learned Single
Judge did not agree with the interpretation so placed ot facts and the
law applicable as had been elaborated upon in Mafatlal Industries
Limited {supra/. ;

6. We deem it appropriate that Mafatlal Industries Limited (supra) be
understood first. The questions framed as avalable from the majority
judgment authored by B.P. Jeevan Reddy, J. were as follows:

“76. The first question that has to be answered herein s whether
Kanhaiya Lal has been rightly decided insofar as it says (I} that
where the taxes are paid under a mistake of law, the person paying i
is entitled to recover the same from the State on establishing a mistake
and that this consequence flows from Section 72 of the Contract Act; (2)
that it is open to an assessee to claim refund of tax paid by him under
orders which have become final - or to reopen the orders which have
hecome final in his own case - on the basis of discovery of a mistake of
law based upon the decision of a court in the case of another
assessee, regardless of the time-lapse involved and regardless of the
fact that the relevant enactment does not provide for such refund or
reopening, (3) whether equitable considerations have no place in
situations where Section 72 of the Contract Act is applicable, and (4)
whether the spending away of the taxes collected by the State is not a
good defence to a claim for refund of taxes collected contrary to law.”

In finding the answer to the first question, the follounng extracts are
necessary, We first extract the finding with respect to sub-section (3] of
Section 11B as it now exists :

77. ..t started with a non obstante clause; it took in every kind of
refund and every claim for refund and it expressly barred the
jurisdiction of courts in respect of such claim, Sub-section (3) of S. 1185,
as it now stands, it to the same effect - indeed, more comprehensive
and all encompassing. It says,

“3) Notwithstanding anything to the contrary contained m any
judgment, decree, order or direction of the Appellate Tribunal or any
court or in any other provision of this Act or the rules made thereunder
or in any law for the time being in force, no refund shall be made
except as provided in sub-section”.

The language could not have been more specific and emphatic. The
exclusivity of the provision relating to refund is not only express and
unambiguous but (s in addition to the general bar arising from the fact
that the Act creates new rights and liabilities and also provides forums
and progedures for ascertaining and adjudicating those rights and
linbilities and all other incidental and dncr.!{ary matters, as will be
pointed out presently. This is a bar upon d bar - an aspect emphasised
in Para 14. and has to be respected so long as it stands, The validity
of these provision has never been sertously doubted. Even though in
certain writ petitions now before us, validity of the 1991 {Amendment;
Act including the amended S. 11B is questioned, no specific reasons
have been assigned why a provision of the nature of sub-section (3} of
S. 11B (amended) is unconstitutional. Applying the propasitions
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enunciated by a seven Judge Bench of this Court in Kamala Mills, it
must be held that 8. 11B (both before and after amendments valid and
constitutional. In Kamala Mills, this Court upheld the constitutional
validity of S. 20 of the Bombay Sales Tax Act (set out hereinbefore) on
the ground that the Bombay Act contained adequate provisions for
refund, for appeal, revision, rectification of mistake and for
condonation for delay in filing appeal/revision. The Court pointed out
that had the Bombay Act not provided these remedies and yet barred
the resort to civil court, the constitutionality of S. 20 may have been tn
serious doubt, but since it does provide such remedies, its validity was
beyond challenge, To repeat - and it is necessary to do so - so long as
S. 11B is constitutionally valid, it has to be followed and given effect
to. We can see no reason on which the constitutionality of the said
provision - or a similar provision-- can be doubted. It must also be
remembered that Central Excises and Salt Act is a special enactment
creating new and special obligations and rights, which at the same
time prescribes the procedure for levy, assessment, collection, refund
and all other incidental and ancillary provisions, As pointed out in the
Statement of Objects and Reasons appended to the Bill which became
the Act, the Act along with the Rules was intended fo “form a complete
central excise code”, The idea was “to conselidate in a single
enactment all the laws relating to central duties of excise”. The Act is a
self contgiped enactiment. It contains proyvisions for collecting the taxes
which are due according to law but have not been collected and also
for refunding the taxes which have been collected contrary to law, viz.,
S. 11A and L1B-and. its allied provisions. Both provisions conlain a
uniform rule of limitation, viz . six months, with an exception tn each
case..S. 1A and 14B.are complimentary to each other. To such a
situation, Proposition No. 3 enunciated in Kamala Mils becomes
applicable, - viz,, where a statute creates a special right-or a liability
and also provides the procedure for the determination of the right or
liahility by the Tribunals constituted in that behalf and provides
further that all questions about the said nght and hability shall be
determined by the Tribunals so constituted, the resort to ciwil court is
not available; «except to the limited extent pointed out in Kamala Mills.
Central Exese - Act _spgc;'ﬁqéﬂtyf ‘provides for refund. -It- expressly
declares. that no refund shall be made except in accordance therewith,
The jurisdiction.of @ civil; Court-is-expressly barred - vide sub-section
(5) of S.11B, prior to its amendment in 1991, and sub-section (3) of
S.11B, as amended in 1991..... :

{77] ...Once the cﬂﬁsﬁmﬁunnlﬂy of the provisions of the Act including

the., pmummns relar.mg to refund is beyond guestion, they constitute

: o “h:gq within the meaning of Art. .?55 of the Constitution. It follows that
S i "anyl!m: ion taken under und in a.ccﬂrdﬂnre with the said provisions
‘-f%‘x:%i/ﬂuy!d be an action taken under the “authority of law”, within the
b‘n;; 1 r/‘rjé'anm g of Art.265. In the face of the express provision which
expressly devfareq that no claim_for refund of any duty shall be
en&ertamﬂd Exae;:t in accordance wﬁh the said provisions, it is not
peﬂtas:h!e fo_resort. to §.72 of the Eﬂntm{‘:t Act to do pm(:tsefy that
which is er:préssiy prﬂhlbf.!?d by the said provisions. In other words, it
is not permissible to claim refund by invoking S.72 as a separate and
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independent remedy when such a course is expressly barred by the
provisions in the Act, viz, R.11 and S.11B. For this redson) a suit for
refund would nlso not lie. Taking any other view r.mu&ia amount to
nullifying the provisions in K.11/8.11B, which, it needs no'emphasis,
cannot be done. It, therefore, follows that any and every claim for
refund of excise duty can be made only under and in accordance with
R.11 or 5.11B. as the case may be. in the forums provided by the Act,
No suit can be filed for refund of duty invoking S.72 of the Contract
Act. So far as the jurisdiction of the High Court under Art.226 - or for
that matter, the jurisdiction for this Court under Art.32 - is concerned,
it is obvious that the provisions of the Act cannot bar and curtail these
remedies. It is, however, equally obvious that while exercising the
power under Art. 226/ Art.32, the Court would certainly take note of the
legislative intent manifested tn the provisions of the Act and would
exercise their Jjurisdiction consistent with the provisions of the
enactment,

XX LXK XXX

79. We may now consider a situation where a manufacturer pays a
duty unquestioningly - or he questions the levy but fails before the
ongtnal authority and keeps quite. It may also be a case where he files
an appeal, the appeal goes against him and he keeps quiet. It may
also be a case where he files a second appeal/ revision, fails and then
keeps quiet (Situation would be the same where he fights upto High
Court and failing therein, he keeps quiet.). The orders in any of the
situations have become final against him. Then what happens is that
after an year, five years, ten years, twenty years or even much later, a
decision rendered by a High Court ar the Supreme Court in the case of
another person holding that duty was not payable or was payable at a
lesser rate in such a case. (We must reiterate and emphasise that
while dealing with this situation we are keeping out the situation
where the provision under which the duty is levied is declared
unconstituttonal by o court; that is a separate category and the
discussion in this paragraph does not include that situation. In other
words, we are dealing with a case where the duty was paid on
account of nusconstruction, misapplication or wrong interpretation of a
prouision of law, rule, notification or requlation, as the case may be.) Is
it open to the manufacturer to say that the decision of a High Court or
the Supreme Court, as the case may be, in the case of another person
has made him aware of the mistake of law and, therefore, he is
entitled to refund of the duty paid by him? Can he invoke S.72 of the
Contract Act in such a case and claim refund and whether in such a
case, wt can be held that reading S.72 of the Contract Act along with
S.17(1)fc) of the Limitation Act, 1963, the period of limitation Jor making
such a claim for refund, whether by way of a suit or by way of a writ
petition, is three years from the date of discovery of such mistake of
law? Kanhaiyalal is understood as saying that such a course is
pernussible. Later decisions commencing from Bhailal Bhai have held
that the periad of limitation in such cases is three years from the date
of discovery of the mistake of law. ; |

With tﬁe greatest respect to the learned lmdges who said so, we find
ﬂursem unable to agree with the said proposition. Acpepmnce of the
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said proposition would do violence to several well accepted concepts of
law. One of the important principles of law, based upon public policy,
is the sanctity attaching to the finality of any proceeding, be it a suit or
any other proceeding. Where a duty has been collected under a
particular order which has become final, the refund of that duty cannot
be claimed unless the order {whether it 1s an order of assessment,
adjudication or any other order under which the duty is paid) is set
aside according to law. So long at that order stands, the duty cannot
be recovered back nor can any claim for its refund be entertained. ...

oK 4 4 o XXX

(79) ..Once this s so, it 15 ununderstandable how an
assessment/ adjudication made under the Act levying or affirming the
duty can be ignored because some years later another view of law is
taken by another court in another person's case. Nor is there any
provision in_the Act for recpening the concluded proceedings on the
aforesaid basis. We must retterate that the provisions of Central Excise
Act also mm!rrure “law" within the context of Bombay Sales tax Act
and the I.mennmg E_F‘f Art.265 and any collection or retention of tax in
accordance or purs!,mnt to the said provisions is collection or retention
under “the nuthﬂngg of law” within the meaning of the sguf article. In
short, no claim for refund is permissible except under and in
accordance with R.I1 apd S.11B. An order or decree of a court does
not become meﬂecuue or unenforceable simply because at a later point

of ume, a different view of law is taken. If this theory is applied
universally, it will lead to unimaginable chaos. ..

( ?9} WE are theréfore, of the clear and considered opinion that the
thenry qf mmjt{:zke of law and the consequent period of limitation of
three years frnm the I;iate of discovery of such misiake qf law cannot
be mm.‘:ed by an assessee taking advantage of the dc*crsmn in another
assessee’s case. AH qfrﬂ:ms for refund ought to be, and ﬂught to have
been, ﬁfed only. unr.’er and in accordance with R.11/8, HEI? and under
no other provision and in no other forum

His Lurdtalup theri summarized the majority view as follows in
paragraph 108 of the _;udqmc*m

108.  The discussion in the judgment yields the following propositions.
We may forewarn thdt these proposttiions are set out merely for the
sake of mnuemmu re_{egence and are nol supposed to be exhaustive. In
.' mse of fm_q dﬂubl or ﬂmbtgmry in these propositions, reference must
PAEI M
s o, be had to the d:sr:uss@n ﬂnﬁ propositions.in the body of the ju::fgmem

v }ﬂ;\t\ Where a ‘?e}'urid aftnx d’uq:} is rrmmed on the ground that it has
H s /} n E¢Hected frém tﬁe pﬂﬂﬁanﬂr,«" p.’mnrg}‘ - whether before the
f“_-u--- mmencemem -::9" the Cedtral FExcises and CuStoms Laws
' (Amendment) Act' 1991 or thereafter - by misinterpreting or
misapplying the provisions of the Central Excises and Salt Act, 1944
read with Central Excise Tariff Act, 1985 or Customs Act, 1962 re
with Customs Tnnffﬁfr or by misinterpreting or misapplying any of the
rules, regulations or notifications issued under the said enactments,

oF
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such a claim has necessarily to be preferred under and in accordance
with the provisions of the respective enactment before the authorities
specified thereunder and within the period of limitation prescribed
therein. No suit is maintainable in that behalf. While the jurisdietion of
the High Courts under Art. 226 and of this Court under Art. 32 cannot
be circumscribed by the provisions of the said enactments, they will
certainly have due regard to the legislative intent evidenced by the
provisions of the said Acts and would exercise thetr jurisdiction
consistent with the provisions of the Act. The writ petition will be
considered and disposed of in the light of and in accordance with the
provisions of S.11B. This is for the reason that the power under
Art. 226 has to be exercised to effectuate the rule of law and not for
abrogating it.

The said enactments including S.118 of Central Excises and Salt Act
and S.27 of the Customs Act do constitute “law” within the meaning of
Art.265 of the Constitution of India and hence, any tax collected,
retained or not refunded in accordance with the said provisions must
be held to be collected, retained or not refunded, as the case may be,
under the authority of law. Both the enactments are self contained
enactments providing for levy, assessment, recovery and refund of
duties imposed thereunder. S.11B of the Central Excises and Salt Act
and 8.27 of the Customs Act, both before and after the 1991
(Amendment) Act are constitutionally valid and have to be followed
and give effect to. 8.72 of the Contract Act has no application to such a
claim of refund and cannot form a basis for maintaining a suit or a writ
petition. All refund claims except those mentioned under Proposttion (i
below have to be and must be filed and adjudicated under the
provisions of the Central Excises and Salt Act or the Customs Act, as
the case may be. It is necessary to emphasise in this behalf that Act
provides a complete mechanism for correcting any errors whether of
fact or law and that not only an appeal is provided to a Tribunal -
which is not a departmental organ - but to this Court, which is a cwil
COourt.

fiij Where, however, a refund is claimed on the ground that the
provision of the Act under which it was levied is or has been held to be
unconstitutional. such a claim, being a claim outside the purutew of the
enactment. can be made either by way of a suit or by way of a writ
petition. This principle is, however, subject to an exception : where d
person approaches the High Court or Supreme Court challenging the
constitutional validity of a provision but fails, he cannot take
advantage of the declaration of unconstitutionality obtained by another
person on another ground; this is for the reason thdt so far as he s
concerned, the decision has become final .and cannot be reopened on
the btgﬁ'  of adecision on another pe@p_n;’% qﬁse_;_ this is the ratio of the
opiniop of Hidayatullah, CJ. i Tilokchand Motichand and we
respectfully agree with it. Such a claim i§ maintainable both by virtue
of the declaration contained in Art.265 of the Constitution of India and
also by virtue of S.72 of the Contract Act. In such cases, period of
limitation would naturally be calculated taking into account the
principle underlying Clause {c) of sub-section (i) of S.17 of the
Limitation Act, 1963. A refund claim in such a situation cannot be
governed by the provisions of the Central Excises and Salt Act or the
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s another person's case, Any proposition to the contrary not only results

Customs Act, as the case may be, since the enactments do not
contemplate any of their provisions heing struck down and a refund
claim arising on that account. It other words, a claim of this nature is
not contemplated by the said enactments and is outside of their
purview.

fiif) A elaim for refund, whether made under the provisions of the Act
as contemplated in Proposition (i) above or in a suit or writ petition in
the situations contemplated by Proposition (i) above, can succeed only
if the petitioner/plaintiff alleges and establishes that he has not
passed on the burden of duty to another person/other persons. His
refund clatm shall be allowed/ decreed only when he establishes that
he has not passed on the burden of the duty or to the extent he has not
so passed on, as.the case may be. Whether the claim for restitution is
treated as a constitutional unperative or as a statutory requirement, it
is netther an absolute right nor an unconditional obligation but is
subject 1o the above requirement, us explained i the body of the
Jjudgment. Where the burden of the duty has been passed on, the
clatmant cannot say that he has suffered any real loss or prejudice.
The real loss or prejudice s suffered in such a case by the person who
has ultimately borne the burden and it is only that person who can
legitimately claim its refund. But where such person does not come
forward or where it is not possible to refund the amount to him for one
or the other reasont it is just and appropriate that that amount s
retained by the State, te., by the people. There is no immorality or
imprapriety . involved, in-such a proposition. The doctrig@pof unjust
Enr#:bmgﬁf~§q-ﬂ- just and salutory doctrine. No person. ean seek to
collect ‘the duty from- both ends. In other words, he cannot collect the
duty from his purchaser at one end and -also collect the same duty
from the State on the ground that it has been collected from him
contrary to law. The power of the Court is not meant to be exercised for
unjustly enriching @ person. The doctrine of unjust enrichment is,
however, inapp!icﬂﬁ.!e to’ the State. State represents the people of the

country. -No mw can. speak of the people being unjustly enriched.

Tegl [ i i = DES, |

fiv). Itis not, ﬁpen o nrly;persﬂn to make a refund claim qﬁ the basis of
a dec.-,amn of a mt'r‘gurr ar Trbhunal rendﬁwd in the case af another
person. He mnna@ﬁﬂ.ﬁn nimm that the dff“!.ﬁ'mﬂ of the Court/ Tribunal in
another person’s, ase | has led him t::l disrmrer the mistake of law
under which he hﬂjipmd the tax nor r:qnjte claim that he is entitled to
~ -~ prefer a writ pem;:pn Hr to institute a swit within three years of such
D lleged :izscuuery af m;:smkr: of law. A person, whether a manufacturer
importer, must fighthis own battle and must succeed or fail in such
ceedings. Dnee the assessment or levy has become final in his
/thse, he cannot Se&kiﬂ reopen it nor can he claim refund without
ve"}"' reapening such assessment/order on the ground of a decision in

in substantial pre;ttdme to public interest but s offensive to several
well -established principles of law. It also leads to grave public
mischief. S.72 of the Contract Act, ar for that matter S.17(1)fc] of the
Lmumtmn A:-L I—?lﬁﬂ has no crypl‘tmimn to such a claim fqa; rg{und

3 e 1 '
) ArLEﬁS ::rf ths?. Cansﬂm:mn. !:m.s m be cnmzmed in the light of the

goal and the tdeals set out i t.'w Preamble to the Constitution and in
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Arz..}md 39 thereof. The concept of economic justice demands that in
the case of indirect taxes like Central Excises duties and Customs
duties, the tax collected without the authority of law shall not be
refunded to the petitioner - plamtiff unless he alleges and establishes
that he has not passed on the hurden of duty to a third party and that
he has himself borne the burden of the said duty.

() S.72 of the Contract Act is based upon and incorporates a rule of
equity. In such a situation, equitable considerations cannot be ruled
out while applying the said provision.

(vii) While examining the claims for refund, the financial chaos which
would result in the administration of the State by allowing such claims
s not an trrelevant consideration. Where the petitioner-plaintiff has
suffered no real loss or prejudice, having passed on the burden of tax
or duty to another person, it would he unjust to allow or decree his
claim since it is bound to prejudicially affect the public exchequer. In
case of large claims, it may well result in financial chaos in the
admirustration of the affaurs of the State.

fuiii) The decision of this Court in Income Tax Officer Benaras v
Kanhatyalal Mukundlal Saraf [1959] SCR 1350 must be held to have
been wrongly decided insofar as it lays down or (s understood to have
laid down proposttions contrary to the proposttions enunctated in (i) to
fuil) above. It must equally be held that the subsequent decisions of
this Court following and applying the said propositions in Kanhaiyalal
have also been wrongly decuded to the above extent. This declaration -
or the law laid down in Propositions (i) to (vi) above - shall not however
entitle the State to recover to taxes/duties already refunded and in
respect whereof no proceedings are pending before  any
authority/ Tribunal or Court as on this date. All pending matters shall,
howeuver, be governed by the law declared herein notuwithstanding that
the tax or duty hes been refunded pending those proceedings, whether
under the orders of an authonty, Tribunal or Court or otheruise.

fix) The amendments made and the provisions inserted by the Central
Excises and Customs Law (Amendment] Act, 1991 in the Central
Excises and Salt Act and Customs Act are constitutionally valid and
are unexceptionable.

x| By wvirtue of sub-section (3] to S.118 of the Central Excises and
Salt Act, as amended by the aforesaid Amendment Act, and by virtue
of the provisions contained in sub-section (3) of 8.27 of the Customs
Act, 1962, as amended by the said Amendment Act, all claims for
refund [excepting those which anse as a result of declaration of
unconstitutionality of a provision whereunder the levy was created)
have to be preferred and adjudicated only under the prouvisions of the
respective enactment. No suit for refund of duty 1s maintainable in that
behalf. So far as the jurisdiction of the High Courts under Art.226 of
the Constitution - or of this Court under Art, 32 - is concemned, it
remains unaffected by the provisions of the Act. Even so, the Court
would, while exercising the jurisdiction i.t'n'dér the said articles, have
due reg:,‘;rd to the legislative intent manifested by the provisions of the

Act. ﬂ‘w wnt petition would naturally be t‘:unsfdered and disposed of i ”'".
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the light of and ull aceordance with the provisions of S. 11B. This is for
the reason that l‘hel*:-'_pﬂuer under Art.226 has to be exercised to
effectuate the mgim&: of law and not for abrogating it. Even while
acting in exercise of the said constitutional power, the High Court
cannot ignore the law nor can it override it. The power under Art.226 is
concewed to serve !h_e-_md&_af law and not to transgress them.

(xi) 8. 1B applies to ::L[I pentling proceedings nnmxithstﬂr#ﬁ’lg the fact
that the duty may have been refunded to the petitioner/ plaintiff
pending the proceedings or under the orders of the
Court/ Tribunal/ Authonity or otherwise. It must be held that Union of
India v. Jain Spinners, 1992 (4) SCC 389 and Union of India v. I.T.C,,
1993 Suppl. (4) SCC 326 have been correctly decided. It is, of course,
obutous that where the refund proceedings have finally terminated - in
the sense that the appeal period has also expired - before the
commencement of the 1991 (Amendment] Act (September 19, 1991),
they cannot be reopened and / or governed by S.118(3) fas amended
by the 1991 (Amendment) Act), Tm.ﬁ however, does not mean that the
power of thﬂ“appéﬂatﬂ ‘authorities to condone delay m appropriate
cases is affected in any manner by this clarification made by us.

(xii) S.118B does provide for the purchase making the claim for refund
provided he is able to establish that he has not passed on the burden
to another persan.}'_,t_; therefore, cannot be said that S.11B is a dewice to
retain the ﬂ!eg:giﬂy ,f.gni!ecéed taxes by the State. This is egually true of
5.27 of the Cusl-mm-squﬂ, 1962,

8 HL Hung{érfn,;_y. concurred with K.S. Paripoorman, J.,, Suhas C.
Serk.f wrate 5 dﬁﬁ#ﬁfﬂﬁﬂg judgrrgem, holding the amended p-r-lnuisinns to
be i mﬁr}:_- ‘i‘?;’;’FE qgg’ a cloak to confiscate the property aof _tfgpfmxpﬂyer:
but concurred with K. 8. Paripoognan, J. on the questiunz"ﬁﬂﬂ action by
way of Sttt f::ir.u.:ti:_t_'__‘pé__ﬁnhn being maintainable. Ahmag J- 6..? though
concurring with’ B.P. :J.?gmn Reddy, J. expressed a dlﬁlerent view on
two aspects. In cases of the levy being held to be unconstitutional or
void for lack of. irjlhe_re:}r jurisdiction, the claim of refund as tax paid
under mistake of law, was held to be outside the ambit of the Excise
Act and the I:’mﬂnﬁnh applicable was held to be that specified under
Section 17{1)(c) of the Limitation Act. The other aspect on which dissent
is expressed, was with respect to an assessee's challenge to the
constitutionality having failed and later, the view being reversed. In
such eases Ahmadi; CJ., wqs of.the opinion that the assessee’s
remedy cqnnot be held to be foreclosed and he should be left to legal
remedies of review ete. of the earlier order.

The .{;reampf{_ﬁﬂg{éﬁﬁq@h wﬁa_};éjén:&*c{ the matter, nghtly noticed
e di,ﬁfer&nf-,_yfiﬂcwgr‘ expressed, . IWhir:}_: however on the question of
S 3 istake af Em_q,m.rhe_ manner in which refund has to'be applied for;
O\ :’::“ é‘?' have to mW& to the majority view of five Learned Jugdges. From
\Q -:/./ the abouve extracts, it has to be noticed that Justice B.P. .._J_ﬁféuan Reddy
n his. majority judgment; concurred to by a majority of five out of nine,

held the refund to be possible only under the prouisions of the Act. We

need only refer to the category of payment under a mistake of law. W,

do not agree with the Learned Single Judge that the facts of the case

discussed in WP (C) No. 18126/2015 do not fall under any of the
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categories. A payment made on a mistaken understanding of law
finding the levy to be exigible for the services rendered, would be a levy
made t.-ﬁr paid under mistake of law and not one categorized as an
mn%ﬂhﬁnna! levy or illegal levy, We cannot agree with the elastic
interpretation made hy the Learned Single Judge that the case would
be one on account of mistake of fact in understanding the law. The
mistake committed by the assessee may be one on law or on facts; the
remedy would be only under the statute. Here e are not concerned
with a case as specifically noticed in Mafatlal Industries Lintited (supra)
of an assessee trying to take advarntage of a verdict in another case.
Here the assessee had paid the tax without demur and later realised
that actually there was no levy under the provisions of the statute.
However, that again is a mistake of law as understood by the assessee
and for refund, the assessee has to avail the remedy under the
prowistons of the statute and concede to the limitation provided theren.

10. B.P. Jeevan Reddy, J. after elaborate discussion, finds the Excise
Act to be a self contained enactment with provisions for collecting taxes
which are due according to law and also for refunding the taxes
collected contrary to law, which has to be under Sections | 1A and 11B.
Both prowswons were found to contain a uniform rule of limitation,
namely six months at that time and then one year and now two years.
Relying on the decision in AIR 1965 SC 1942 [Kamala Mills Ltd. v. State
of Bombay/, it was held that where a statute creates “a special right or
a linbility and also provides the procedure for the determination of the
right or habdity, by the Tribunals constituted in that behalf and
provides further that all questions above the said nght and lability
shall be determined by the Tribunul so constituted, the resort to Ciwl
Court ts not avatlable, except to the limited extent pointed out in Kamala
Mills Ltd. (supra). Central Fxcise Act having prowided specifically for
refund, which provision also expressly declared that no refund shall be
made except in accordance therewith, the jurisdiction of the Ciil Court
was found to be expressly barred. It was held that once the
constitutionality of the provisions of the Act, including the provisions
relating to refund is beyond question, then any and every ground,
including violation of principles of natural justice and infraction of
fundamental principles of judicial procedure has to be urged under the
provisions in the Act, obuiating the necessity of a suit or a writ petition
in matters relating to a refund, The only exception provided was when
there was a declaration of unconstitutionality of the provisions of the
Act, in which event, a refund claimed could be otherwise than under
Section 11B. We. specifically, emphasise the underlined portion in
paragraph 79 of the cited decision as extracted hereinabove. The earlier
view that the limitation was three years from the date of discovery of
mistake of law was specifically differed from, since the refund had to
be under the remedy s prn:.r_i;ged n .ﬂr;_e .gt_m:r_.ue,;which prescribed a
limitation. gy, 3 i

11. At the risk of repetition, here, the assessees paid up the tax and
later realised that they are entitled to exemption. Going byithe mﬂ__;};-rizy
judgment, in Mafatlal Industries Limited (supra), we have to find such
cases being subjected to the rigour of limitation as pi-uhridqd under
Section 1 18B. The limitation, in the relevant pefriﬂd, being one year, there
could be no refund application maintained after that period. We, hence,

. i
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find the order impugned in the writ petitions to be proper and we
dismiss the writ petitions. We hold that the judgment dated 6-7-2015 in
WP (C) No. 18126/2015 [2015 (39] S.T.R. 706 (Ker.)] [M/s. Geojit BNP
Paribas Financial Services Lid. v. Commissioner of Central Excise| is
not good law, going by the binding precedent in Mafatlal Industries
Limited (supra), The writ petitions would stand dismissed answering
the reference in favour of the Revenue and against the assessees. No
costs.

5.23 Further | also!rely upon the decision of Hon'ble Tribunal,
Bangalore, in the wcase of KIRTHI CONSTRUCTIONS VERSUS
COMMISSIONER OF C. EX. & S.T., MANGALORE |2016 (43) S.T.R. 301
(Tri. - Bang.)|, wherein the Tribunal, Bangalore, relying on the decision
of Hon'ble Supreme Court in the case of Mafatlal Industries Ltd. v,
Union of India — [1997 (89) E.L.T. 247 (8.C.]], held that all claims of
refund except levies held to be unconstitutional are to be preferred and
adjudicated upon under Section 11B of the Central Excise Act, 1944
and subject to the claimant cstablishing that the burden of duty has
not been passed on to the third party. The rclevant paras are

reproduced as under:

“6 ThE agpe!t'ﬂnt ha:f cimmed that as they patd sepice tax by
miémke of Iﬂw they deserve to be granted the refund Of the said
service tax, . This order is holding that such activities/ ﬂmmﬁans and
the services. provided by the agpellant are not liable for payment of
service tax; the claim of refund, therefore, is required to be examined
as per the provisions of law of service tax on the subject of refund.
Here the :ippéeﬂan[;tirgues that as the tax has been paid mistakenly,
time-bar limitation is not applicable. Learned AR for the Revenue has
vehemently argued that provisions of law concerning the sanction of
refund'undér Service Tax law would be applicable and he has cited in
support various decisions of “Hon'ble Supreme Court as well as
CESTAT, Bangalore. It is made clear that when the refund claim s to
be examined, it would be necessary for the claim to pass all the tests
including the- timg. limitation-of, one. year as well us satisfying the
criterion that theliability of service tax-was not passed on to the
buyers 1e. passing the test of no gﬁirt.._':byl ‘unjust enrichment’. The
Hon’ble Supregme. Court.in the case of Mafatlal Industnes Ltd. (supraj
has clearly held that all claims of refund except levies held to be
unconstitutional are to- be preferred and adjudicated upon under
Section 118. of the Central Excise Act, 1944 and subject to the
claimant establishing that the burden of duty has not been passed on
to the- third party.. Hm}_bbie Supreme Court in this case has inter alia

o rpmnnunred as Jl"'::lih:.u.-:,'s,5L

 \ % 3y 3
‘ i? RE {m tili .ﬁH t.'!mm.s far reﬁmd ought to be, and ought to have
/ﬁ En, .ﬂed nn{y Hﬂdﬂfﬂnd in u{;Eprdance with Rule 11/ Section 11B

"'J 3 ,,.ﬁnr.i under no ﬂﬂ‘tr?ﬁ ?prqmsmn angd in no gther forum. Jn assessee

must sucteed ar fa;;‘, . his oun, proceedings. and the. M@ of the
proceedings in his oup case r:anuq! be ignored and refund ordered in

his favour just becauﬁﬁ' in urmlhﬂf assesseess case, a similar point is
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in favour of the munufacturer/assessee. (See the pertinent
wions of Hidayatullah, CJ. in Tilokchand Motichand extracted
37). The decisions of this Court saying to the contrary must be

held rn"\}}mye heen decided wrongly and are accordingly overruled
herewith.

7. From the above it (s clear that the service in question s not liable
for payment of service tax and the appellant’s claim for refund would
deserve examinaton and consideration as per the provisions of law
as applicable during the relevant period. It is made clear that service
is definitely under the exclusion category and not liabile for payment
of service tax. This appeal is allowed by way of remand ta the onginal
adjudicating authority for examination and consideration of refund
claim under the provisions of refund claims wherein the adjudicating
authority will also examine the claim under both the criteria i.e. time
bar as well as ‘unjust enrichment’. It is also directed that the original
adjudicating authority decide the subject claim within three months of
receipl of this order.”

3.24 Further, | have carefully gone through all the case laws submitted
by the appellant in written submission earlier during personal hearing
and find that facts and circumstances in all the case are not at par with
the present case and therefore distinguishable. It is further observed
that decision in the case CCE v Flow Tech Power- [2006 (202) ELT 404
(Mad)| relied upon by the appellant is in respect of composite price fixed
by the Ministry of Agriculture and the same has been distinguished in
the case of BPL Lid. -[2010 (259) E.L.T. 526 (Mad,)|. Similarly, in the
case Elantas Beck India Ltd v CCE - [2016 (339) ELT 325 (Tri Mumbai))
deals with the issue of Excise Duty paid on the intermediate product on
the insistence of department. Further, in the case of Birla Corporation
Ltd v CCE — [2008 (231) ELT 482 (Tri Mumbai)] and Shyam Coach
Engineers v [CCE - 2024 (1) TMI 245] refund was allowed only on the
basis of Chartered Accountant Certificate that the incidence of duty has
not been passed on to the customers. It is further observed that the
Hon'ble CESTAT, Ahmedabad in the in the case of Varsha Plastics Pvt.
Ltd. Vs Commissioner of Customs, Kandla [2019 (368) ELT 996 (Tri-
Ahmd)| has held similar view that the CA Certificate is not a concluding
document that shows the incidence of duty was not passed on but is
based on the books of accaunt.. In absence of any books of account for
the relevant period shnwing' the amount claimed as refund as
receivable, the CA Certificate cannot alone help the appellant to
overcome the aspect of unjust enrichment as held above in Para 5.6.
Thus, the case laws relied upon by the appellant are not applicable to

the present casc.
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5.25 Further the Hon'ble Supreme Court in the case of Sahakari
Khand Udyog Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181)
ELT 328 (SC)| has held that before claiming a relief of refund, it is
necessary for the appellant to show that he has paid the amount for
which relief is sﬁugh_‘t and he has not passed on the burden on
consumers. Further, the Hon'ble Supreme Court in the case of Union of
India ‘ur’s; Solar Pesticides Pvt. Lid. [2000 {116) ELT 401 (SC)| has held
that “the expression “incidence of such duty” in relation to its being
passed on to another person would take it within its ambit not only the
passing of the duty directly to another person but also cases where it is
passed on indirectly”. The burden of proof is on the appellant to
establish that .they had not passed on the incidence of duty paid.
Therefore, until the contrary 1s proved, there is a presumption provided
under the rstatute that the duty has been passed on te the buyer.
Therefore, the appellant in{the present cgse has failed to cross the bar

of unjust.enrichment. : -

5.26 From ll_'::: ahmfl;::, | am of the considered view Lhat had the
incidﬂnct_ of :{uly not br.:m; passed on, the same nughl‘tﬂ have been
reflected in the a]?pellaﬁ_l's Balance Sheet under Receivables' as
amounts due frﬂm the Customs Department. It is well established that
the burdﬂn of proof lies on the appLHEJ‘H to demonstrate that the

|
mr:ldf:nu uf duw haﬂl not been [:n-.issﬁd on to the buyer or cnd customer,

In thls regard the Crhar‘trrr:d hrcﬂuntﬂﬂ s certificate, IS nut sufficient
by 1tsl:|f m d1sr:hargL this bLlrdEn. ‘?-u[‘]‘l a m:rt:f'uit:.‘ is merely
E“”EPF’TE“'_“? rt_n_lr_lﬁpurr: and must hu_suppnru:d by pnmary evidence
such as accounting records, sale invoices, and other relevant financial
documents. Further, the subsequent reduction in the sale price of the
goods by the appellant does not, by itself; cstablish that the appellant
absorbed the duty burden. A mere price reduction does not lead to the
logical, conclusion that ‘the appellant bore the duty liability without
passing it on to the customer, éiun:uvcr* once the amount has been
paid as-duty whether egrrectly or erroneously, including on account of
a mistake of law the ul%';n: refund is subject to the mandatory test of
unjust enrichment }.l_nii._gl'l_-ﬁﬂtﬂﬂ{l 27 of the Customs Act, 1962. In view
~ of the failure to prq&dﬂa -E‘Liﬁ-lﬁ_iﬂ@r'{ evidence to overceme the bar of
unjust -enrichment, | am of the considered opinion that-the appellant
' ” | -'11;_,135 not-made put & case for refund. Accordingly, the appeals filed by
: the appellant are liable to-be rejected.
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6. In view of the above, | do not find any infirmiy with the unpugned
orders and the same are upheld. The appeals filed by the appellant are

dismissed.
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To,

1. M/s Alang Ship Breaking Corporation,
Plot No. 93, SBY, Alang/ Sosiya, Dist - Bhavnagar,

to:
..%. The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Commissioner of Customs, Customs (Prev), Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,

Bhavnagar.
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