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ISSUE IN BRIEF:

An intelligence  was developed by the Directorate of Revenue
Intelligence, Zonal Unit, Ahmedabad that a Delhi based company
namely M/s. . Zip Zap Exim Private Limited (IEC-
0516944 169)(hereinafter referred to a% "M/s.ZZEPL") in connivance
with its domestic buyers/actual importers had established a trading
unit in Special Economic Zone, Kandla (Gujarat) (hereinafter referred
to as "KASEZ" for.the sake of brevity) with a sole intent to bypass the
normal Customs Channels and clear the imported goods into domestic
area by resorting to gross undervaluation and thereby defrauding the
government exchequer by evading the payment of higher customs
duty. As per SEZ Rules, 2006, if a SEZ (trading) unit clears the goods
into Domestic Tariff Area (hereinafter referred to as "DTA" for the sake
of brevity), the sale proceeds should be in Foreign Exchange only but
intelligence indicated that M/s. ZZEPL was clearing the goods against
payment of Indian rupees only and thus they were not earning any
foreign exchange. Intelligence further suggested that all dealings with
foreign suppliers were being done by the. domestic buyers/actual

importers only and M/ s. ZZEPL was facilitating the domestic buyers -

~in getting the goods cleared through their SEZ Unit by resorting to
gross undervaluation for which they were charging commission.

2. M/s. ZZEPL was importing Knitted Polyester Fabrics under
Customs  Tariff Heading 6006 and varigus other Electrical Goods
such as Mosquito Bats, LED Rechargeable Search Lights, Fancy Mini
Torches, Small Rechargeable Batteries, Decorative Disco LED Par
Lights, Decorative Disco Focus Lights, Laser Lights, LED Rope Lights,
Led Christmas Lights etc., of assorted sizes etc. under Chapter 94 and

85 of Customs Tariff Heading and subsequently, clearing the same

into DTA to various DTA importers. While .importing the goods, M/s.
ZZEPL filed Bills of Entry with KASEZ authority for clearance of the
goods from Mundra Port to their unit in KASEZ. Subsequently, M/ s.
ZZEPL also filed DTA Bills of Entry in the name of various domestlc
buyers 86 cleared the goods on payment of Customs Duty.

3. Accordingly, - a Show Cause Notice = No.

GEN/ADJ/COMM/218/2021-Adjn- O/o Cummr-Cus-Kandla dated
08.09.2021 has been issued to Mis ZZEPL & others. Under the said
SCN, M/s. Daiwik Enterprises (IEC: 0516952030} is also one of the
noticee as they are one of the domestic buyers of the goods imported
by M/s ZZEPL. ‘ ‘

4, Further, M/s. Daiwik Enterprises has also imported and cleared
similar goods 1i.e., "Various electrical goods such as Recessed

Luminaries LED  Flood, Light, Fancy LED Strip Rope Light 50 Mtr,

Decorative LED Par Light 54L etc.” through Mundra Port. Details of
such imports are as under:
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Table-A

Sl No. Bill of Entry ,Item Description of Quantity Declared |Declared
No & Date [No. |goods (In . iprice per sse'ssable
: Pieces) Piece(In  |value (In Rs.)
USD)
1~ 8543056 dt. Recessed 3606 2.90 722439.00
"+ 114.02.2017 3 Luminaries LED
‘ , Flood nght
. e : : :
2 8549169 dt. | 77 Fancy LED Strip K608 7.10 . [2260207.41
14.02.2017 |1 Rope Light 50
Mtr
. B 631874 dt. | |Decorative LED - 680 1.29 60194 41
T [21.02.2017 -1 Par Light 54L N
" IDecorative Disco {2000 0.80 109647.79
2 LED Par Light -
Small
. [Moving Head 212 20.10 292013.64
i 3 Elite Beam LED ' '
4 9329172 dt. Decorative LED (3680 1.33 326586.38
17.04.2017 |1 Par Light S54L
9337131 dt. Decoration Strip 28000 [0 225 419322.90
17.04.2017 |1 Light for Car LED
6 19654025 dt. Decoration Strip 110000  0.225 1627337.84
11.05.2017 |1 Light for Car LED
Fancy LED strip [240 6.20 97837.49
2 Rope Light 42
MTR
‘{108 LLED SMD P63 8.00 138340.10
4 Rope light 100 .
Mtr
Total _ 60,53,927/-

5. Consequent to the above modus operandi adOpted by M/s ZZEPL
and the concerned DTA importers including M/s Daiwik Enterprises,
in connivance with Chinese suppliers, it appeared that M/ s Daiwik

Enterprises, importer of "Various electrical Goods" had also mis-

declared/undervalued the goods imported and cleared through
Mundra port under the Bills of Entry as per above mentioned Table-
A. ) -

6.” In continuation of the Show Cause Notice No. GEN/ADJ/COMM

/218/2021-Adjn-O/o Cummr-Cus-Kandla dated 08.09.2021 issued
to M/s. ZZEPL & others, the assessable value & Customs duty
thereon of the items of Bills of Entry as per ’I‘able A are also liable to
be rejected and redetermined.
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7.  Therefore, the misdeclared/under-assessed value of ' Rs
60,53,927/- {Rs. Sixty Lakh Fifty-Three Thousand Nine Hundred and
Twenty Seven Only) declared by M/s Daiwik Enterprises at the time
of clearance of goods i.e. "Various Electrical Goods", was required to
be rejected under Rule 12 of Customs Valuation (Determination of
Value of Imported Goods) Rules, 2007 and the same was required to
be re-determined to Rs. 5,71,27,525/- (Rs. Five Crore Seventy One
Lakh Twenty Seven Thousand Five Hundred and Twenty Five only) as
per ANNEXURE-A to the Show Cause Notice, under Section 14 of the
Customs Act, 1962 read with Rule 3, Rule 9 and Rule 10 of the CVR
2007.

8., Further, M/s Daiwik Enterprises allegedly hatched tht?
conspiracy to import " Various Electrical Goods", by declaring lower
values than the actual transaction values of the said goods to evade

‘the Customs Duty, as indicated in ANNEXURE-A to the SCN, and

discussed in the foregoing paras of this notice and also in the relied
upon Show Cause Notice issued to M/s ZZEPL. The differential
amount between the actual value of Electrical Goods and the value
shown in the commercial invoice, imported from said Chinese
supplier were allegedly paid by them through non-banking channels
/ the Bank accounts of third parties with the Banks outside India.
That they had full knowledge and were instrumental in mis-
declaration of the value of the goods at the time of their import. Thus,
they had knowingly, consciously and dehberately declared incorrect
low values in the impugned Bills of Entry at the time of imports and
backed them up with false and fabricated documents, with the sole
intention to evade the customs duty. The firm had therefore allegedly
indulged in undervaluation and mis-declaration of actual price of
said imports, which resulted in evasion of Customs duty as detailed
in ANNEXURE-A to the SCN. All the aforesaid acts of omission and
commission on the part of the importer had rendered the impugned
imported goods liable for confiscation under Section 111(m) and

111(d} of the Customs Act, 1962, Further, the firm/person had

consciously dealt with the said goods which they knew or had reasons
to believe, were liable to confiscation under the Customs Act, 1962,
Thus, as discussed at para above, M/s Daiwik Enterprises, had

rendered - themselves liable for penalty under the provisions of

Section 112(a) & (b)/114A and 114AA of the Customs Act, 1962,

9. Therefore, vide SCN dated 14.02.2022 issued vide F.no.
Gen/Adj/ADC/151/2022-Adjn, M/s Daiwik Enterprises (Proprietor:
Prem Madaan), 2085/18, 2#d Floor Chah Indara, Bhagirath Palace,
Bajarang Bazar, Chandni Chowk, Delhi- 110006 were called upon to
show cause to the Commissioner of Customs, Custom House Mundra,
having his office at Office of the Principal Commissioner of Customs,
Custom House, 5B, Port User Building, Mundra Port, Mundra,
Gujarat - 370421 as to why: -

‘(i) Total assessable value of Rs 60,53,927/- (Rs. Sixty Lakh
Fifty-Three Thousand Nine Hundred and  Twenty Seven Only)
declared by them/assessed at the time of clearance of goods
e., "Various Electrical Goods", as mentioned in ANNEXURE-

» A to the show cause notice, should not be rejected under Rule




- 12 of Customs Valuation (Determination of Value of Imported
Goods) Rules, 2007 and re-determined to Rs. 5,71,27,525/-
(Rs. Five Crore Seventy One Lakh Twenty Seven Thousand Five
Hundred and Twenty Five only) as mentioned in ANNEXURE-A
to the show cause notice, under sub-section (1) of Section 14 of

" the Customs ‘Act, 1962 and Rule 3 and 9 of the Customs
Valuation (Determination of Value of Imported Goods) Rules,
2007 read with Rule 10 of the of the Customs Valuation
(Determination of Value of Imported Goods) Rules, 2007, as
applicable, for Bills of Entry, as mentioned in ANNEXURE-A,

(it) Differential Customs Duty amounting to Rs, 97,35,461/-
(Rs. Ninety Seven Lakh Thirty Five Thousand Four Hundred and

Sixty One Only) on the goods imported i.e.; Various Electrical . .

Goods', under the Bills of Entry, valued (re-determined value)
as detailed in ANNEXURE-A ‘should not be demanded and
recovered from them, under Section 28(4) of the Customs Act,
1962, along with applicable interest under Section 28AA of the
Customs Act, 1962,

(iii) The goods i.e. Various Electrical Goods imported by them
under the said Bills of Entry and further valued (re-determined
value) as mentioned in ANNEXURE-A, should not be held liable
for confiscation under Section 111(m) and 111(d) of the |
Customs Act, 1962; :

(iv} Penalty should not be imposed upon them under Section
112(a) & (b)/114A and 114AA of the Customs Act, 1962.

PERSONAL HEARING AND WRITTEN SUBMISSION

10. Personal hearings were. fixed on '18:11.2022, 16.12.2022,

21.12.2022 and 05.07.2022 and informed to importer, M/s. Daiwik

. Enterprises. However, M/s .Daiwik Enterprises has not appeared on

any of the PH.

DISCUSSION AND FINDINGS

11, I have carefully gone through the facts of the case. The case
before me is to decide:

(i) Whether asses-sable value declared by importer/assessed at the
time of clearance of goods is liable for rejection under Rule 12 of
- Customs Valuation {Determination of Value of Imported Goods)

Rules, 2007 'if Yes, determination of re-determined value.

(11) Whether duty is to be dcmanded and recovered from them,

under Section 28(4} of the Customs Act, 1962

(iii) Whether the goods are liable for confiscation under Section

111(d) and/or 111 {m) of the Customs Act 1962 or not.

(iv) Whether penalty should be imposed on M/s. Daiwik
Enterprises, under Section 112(a)/{b), 114A and/or 114AA of the
Customs Act, 1962 or not. ‘




Rejection and redetermination of value:

12. In terms of Section 2 (41} of the Customs Act, 1962, “value” in

" relation to any goods, means the value thereof determined in

accordance with the provisions of sub-section (1) or sub-section (2)
of section 14 of the Customs Act, 1962. Relevant provisions of
Customs Act, 1962 and Customs Valuation (Determination of Value
of Imported Goods) Rules, 2007 (herein after referred to as the “CVR,
2007” for the sake of brevity) are reproduced herein below with

-regard to valuation of imported goods.

. Legal Provisions:

“Sec\tion 14 of the Cust'om's Act, 1962:

“SECTION 14. Valuation of goods. - (1) For the purposes of
the Customs Tariff Act, 1975 (51 of 1975), or any other law
for the time being in force, the value of the imported goods
and export goods shall be the transaction value of such goods,
that is to say, the price actually paid or payable for the goods
when sold for export to India for delivery at the time and place
of importation, or as the case may be, for export from India
for delivery at the time and place of exportation, where the
buyer and seller of the goods are not related and price is the
sole consideration for the sale subject to such other conditions
as may be specified in the rules made in this behalf :

Provided that such transaction value in the case of imported
goods shall include, in addition to the price as aforesaid, any
amount paid or payable for costs and services, including
commissions and- brokerage, engineering, design work,

~ royalties and license fees, costs of transportation to the place
of importation, insurance, loading, unloading and handling
charges to the extent and in the manner specified in the rules
made in this behalf:

Provided further that the rules made in this behalf may
provide for,-

(i) the circumstances in which the buyer and the seller shall
be deemed to be related; - :

(ii} the manner of determination of value in respect of goods
when there is no sale, or the buyer and the seller are related,
or price is not the sole consideration for the sale or in any
other case; ' : :

(iti) the manner of acceptance or rejection of value declared
by the importer or exporter, as the case may be, where the
proper officer has reason to doubt the truth or accuracy of
such value, and determination of value for the purposes of
this section : ’ o

. Provided also that such price shall be calculated with
reference to the rate of exchange as in force on. the date on



which a bill of entry is presented under section 46, or a
shipping bill of export, as the case may be, is presented under
section 50. ]

. (2) Notwithstanding anything contained in sub-section (1), if
. the Board is satisfied that it is necessary or expedient so to
. do, it may, by notification in the Official Gazette, fix tariff
- values for any class of imported goods or éxport goods, having
' regard to the trend of value of such or like goods, and where
- any such tariff values are fixed, the duty shall be chargeable
with reference to such tarsz value. :

Explanation. - For the purposes of this section -
(a) "rate of exchange"” means the rate of exchange -
(1) determined.by the Board, or |

(ii) ascertained in such manner as the Board may direct,
for the conversion of Indian. currency into foreign
- currency or foreign currency into Indian currency;

- (b) "foreign currency"” and "Indian currency" have the
meanings respectively assigned to them in clause (m) and
clause (q) of section 2 of the Foreign Exchange Management
Act, 1999 (42 of 1999)."

> Rule 2(f) of the CVR, 2007:

{a) "similar goods" means imported goods -

(i) which although not alike in all respects, have like
characteristics and like component materials which enable

, them to perform the same functions and to be commercially

. | interchangeable with the goods being valued having regard
o to the quality, reputation and the existence of trade mark;

(ii) produced in the country in which the goods bemg valued
were produced; and '

(fii) produced by the same person who produced the goods
being valued, or where no such goods are avazlable, goods
produced by a different person,

*  but shall not include zmported goods where engineering,
development work, art work, design work, plan or sketch
undertaken in India were completed directly or indirectly by
the buyer on these imported goods free of charge or at a
reduced cost for use in connection with the productzon and
sale for export of these tmported goods;




> Rule 3 of the CVR, 2007:

3. Determination of the method of valudtion..-'

(1) Subject to rule 12, the value of imported goods shall be
the transaction value adjusted in accordance with provisions
of rule 10; ’

"(2) Value of imported goods under sub-rule (1) shall be

accepted
. Prov:ded that -

(a) there are no restrictions as to the dzsposmon or use of the
goods by the buyer other than restrictions which -

(i) are . zmposed or requzred by law or by the publzc_

authorities in India; or

(i)  limit the geographzcal area in whzch the goods may be
resold; or

(iii}  do not substantzally affect the value of the goods

(b) the sale or price is not subject to some condition or
consideration for which a value cannot be determined in
respect of the goods being valued;

(c) no part of the proceeds.of any subsequent resale; disposal

or use of the goods by the buyer will accrue directly or
indirectly to the seller, unless an appropriate adjustment can .

be made in accordance with the provzszons of rule 10 of these
rules; and

(d) the buyer and seller are not related, or where the buyer
and seller are related, that transaction value is acceptable for
customs purposes under the provisions of sub-rule (3) below.

(3) ° (a) Where the buyer and seller are related, the

transaction value shall be accepted provided that the -

examination of the czrcumstances of the sale of the imported
goods ma’zcate that the relationship did not influence the

price,

(b) In a sale between related persons, the transaction
value shall be accepted, whenever the importer demonstrates
that the declared value of the goods being valued, closely
approximates to one of the followzng values ascertained at or
about the same time.

(i} - the transactwn value of ldentzcal goods, or of s;mzlar
goods, in sales to unrelated buyers in India; ' ’

- (ii) the deductive value for identical goods or similar goods;

| (iii) the computed value for identical goods or similar goods:




Proyided that. in" applying the values used for
comparison, due account shall be taken of demonstrated
difference in commercial levels, quantity levels, adjustments
in accordance with the provisions of rule 10 and cost incurred
by the seller in sales in which he and the buyer are not
related; = - ' : ' : '

(c] .substz'tute values shall not be established undér the
provisions of clause (b) of this sub-rule.

(4) if the value cannot be determined under the provisions of
sub-rule (1), the value shalhl be determined by proceeding
sequentially through rule 4 to 9. '

» Rule 9 of the CVR, 2007:

9. Residual method.- (1) Subject to the provisions of
rule 3, where the value of imported goods cannot be '
determined under the provisions of any of the preceding
rules, the value shall be determined using reasonable means
consistent with the principles and general provisions of
these rules and on the basis of data available in India;

Provided that the value so determined shall not exceed
the price at which such or like goods are ordinarily sold or.
offered for sale for delivery at the time and place of
importation in the course of international trade, when the
seller or buyer has no interest in the business of other and
price is the sole conisideration for the sale or offer for sale.

(2) . No value shall be determined under the provisions of"
‘this rule on the basis of - : :

- {i). the selling price in India of the goods produced in
India; - . o ‘ ‘ .

. (it)  a system which provides for the acceptance for customé,
purposes of the highest of the two alternative values;

(iii) the price of the goods on the domestic market of the
country of exportation; ‘ : o

(iv) the cost of production other than computed values which
have been determined for identical or similar goods in
accordance with the provisions of rule 8;

(v} the price of the goods for the export.to a country other |
than India; ' o - :

(vi) minimum customs values; or

- (vii) arbitrary or fictitious values.

> Rule 10 of the CVR,_2007:




10. Cost and services. -

(1)  In determining the transaction value, there shall be
added- to the price actually paid or payable for the 1mported
goods, -

(a}  the following to the extent they are incurred by

the buyer but are not included in the price actually paid or

payable for the imported goods, namely:-

(i) commissions and brokerage, except buying
commissions; '

(ii) the cost of containers which are treated as being one
for customs purposes with the goods in question;

(iii) the cost of packing whether for labour or materials;

. (b) The value, apportioned as appropriate, of the
following goods and "services where supplied directly or

indirectly by the buyer free of charge or at reduced cost for

use in connection with the production and sale for export of
imported goods, to the extent that such value has not been
included in the price actually paid or payable, namely: -

(i) materials, components, parts and similar 1tems
incorporated in the imported goods;

{ii) tools, dies, moulds and similar items used in the
production of the Imported goods;

(iii). ‘materials consumed in the product:on of the imported
goods;

(iv) engineering, development, art work, design work, and

plans and sketches undertaken elsewhere than in India and

necessary for the production of the imported goods; | '

(c) 'royalties and licence fees related to the imported
goods that the buyer is required.to pay,.directly or indirectly,
as a condition of the sale of the goods being valued, to the
extent that such royalties and fees are not included in the
price actually paid or payable; '

(d} The value of any part of the proceeds of any
subsequent resale, disposal or use.of the imported goods that
accrues, directly or mdtrectly, to the seller;

(e) all other payments actually made or to be made
as a condition of sale of the imported goods, by the buyer to
the seller, or by the buyer to a third party to satisfy an
obligation of the seller to the extent that such payments are
not included. in the price actually paid or payable..

Explanation.- Where the royalty, licence fee or any other
payment for a process, whether patented or otherwise, is
includible referred to in clauses (c) and (e), such charges shall
be added to the price actually paid or payable for the imported



goods, notwithstanding the fact that such goods may be

subjected to the said process after importation.of such goods.

(2) For the purposes of sub-section (1} of section 14 of the
Customs Act, 1962 (52 of 1962) and these rules, the value of
the imported goods shall be the value of such goods, and shall
include - ' :

(a) the cost of transport, loading, unloading and handling
charges associated with the delivery of the imported goods to
the place of importation;

(b} - the cost of insurance to the place of importation:

Provided that where the cost referred to in clause {a) is not
ascertainable, such cost shall be twenty per cent of the free
on board value of the goods: :

Provzded further that where the free on board value of the
goods is not ascertainable but the sum of free on board value
of the goods and the cost referred to in clause (b} is

ascertainable, the cost referred to in clause (a) shall be

twenty per cent of such sum;:

Provided also that where the cost referred to in clause (b) is

not ascertainable, such cost shall be 1.125% of free on board
value of the goods: ~

_ Provided also that where the free on board ualue‘of the goods-
Is not ascertainable but the sum of free on board value of the

goods ‘and the cost referred to in clause (a} is ascertainable,

' the cost referred to in clause (b) shall be 1.125% of such sum:

- Provided also that in the case of goods imported by air, where

the cost referred to in clause (a) is ascertainable, such cost
shall not exceed twenty per cent of free on board value of the
goods:

Provided also that in the case of goods imported by sea or air
and transshipped to another customs station in India, the cost
of insurance, transport, lolading, unlodding, handling charges
associated with such transshipment shall be excluded.

Explanation-

The cost of transport of the imported goods referred to in
clause (a) includes’ the ship demurrage charges on charted
vessels, lighterage or barge charges.

(3) Additions to the price actually paid or payable shall be
made under this rule on the basis of objective and quantifiable

_data.

(4) ' No addition shall be made to the price actually paid
or payable in determining the value of the imported goods
except as provided for.in this rule.

10




» Rule 12 of the CVR, 2007:
12. Rejection of declared value. — (1) When the proper officer
has reason to doubt the truth or accuracy of the value
declared in relation to any imported goods, he may ask the
importer of such goods to furnish further information including
documents or other evidence and if, after receiving such
further information, or in the absence of a response of such
importer, the proper officer still has reasonable doubt about
the truth or accuracy of the value so declared, it shall be
deemed that the transaction value of such imported goods
" cannot be determined under the provisions of sub-rule (1) of
‘ rule 3. o '

> Rule 13 of the CVR, 2007:
13. Interpretative notes.-
The interpretative notes specified in the Schedule to these
rules shall apply for the interpretation of these rules.

- The Schedule

. (See rule 13) Intérpretative Ijl,é)tes:'
Note to rule 9
1. Value of imported goods determined under the :
provisions of rule 9 should to the greatest extent possible, be
-based on previously determined customs values.
2. The methods of valuation to be employed under rule 9
may be those laid down in rules 3 to 8, inclusive, but a

- reasonable flexibility in the application of such methods
would be in conformity with the aims and provisions of rule
9' ” R . : .

'''' 13. ‘Rule 3, inter-alia, -of the CVR, 2007 provides the method of

“;rvaluation. Rule 3(1) of the CVR, 2007 provides that “Subject to Rule
1f2, the value of imported ‘goods shall be the transaction value
"’éj.j'(ij.usted in accordance with provisions of Rule 10”. Rule 3(4) ibid
s’ft{étes'that “if the value cannot be determined under the provisions
of sub-rule (1), the value shall. be determined by proceeding

sequentially through Rule 4 to 9 of CVR, 2007”,

14 Rejection of Value under Rule 12 of CVR,.2007 in respect of
the goods declared as per Table-A above:

14.1 I'find that Shri Manoj Madan, Authorized person of M/s Daiwik
Enterprises admitted vide his statement dated 26.02.2018 as brought
out in the SCN dated 08.09.2021 issued in case of M/s ZZEPL vide
F.No ‘GEN/ADJ/COMM /218/2021-Adjn-O/0 Cummr-Cus-Kandla
that they instructed their overseas supplier to.make two different set
of’invoices one showing the actual price and another showing the
lower price and the invoice showing original price was signed and
sent back to the supplier whereas the invoice with lower value was
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shall.be

N

presented to customs for clearance purpose. He Further admitted
that the payment of differential amount to the overseas supphers
over and above declared value was 'sent to the overseas supplier
through channels other than banking channels and that they had

- imported the aforesaid electrical goods from China, through M/s
ZZEPL (SEZ unit) by resorting to undervaluation and he was ready to
‘pay the differential duty on account of such undervaluation. Further,
from the mobile of Shri Manoj Madan, evidences were procured by
DRI in the form of guarantee letter from various DTAs, Payment
Confirmation through banking channel and payment confirmation
from non-banking channels wherein payment amount are different
from the amount declared before customs authority. Hence, the
undervaluation as admitted by Shri Manoj Madan in his statement
was also corroborated with documentary evidences procured from his
mobile. Therefore, in the instance case, the various Electrical goods
in respect of M/s. Daiwik Enterprises was not available for physical
verification and Customs documents are mani'pu'lated / forged and
cannot be relied upon to give exact valuation and description of goods
in terms of physical characteristics, quality, brand, model,
reputation etc as the documents presented to customs are different
to the original documents issued by the supplier as admitted by Shri
Manoj Madaan, Authorized person of M/s Daiwik Enterprises and
corroborated with evidences.

14.2 From the evidences on record, ] find that the price declared by

presenting undervalUed invoices in respect of Bills of Entry filed by

M/s. Daiwik Enterprises for procurement of subject imported goods

were. incorrect and the actual paid value of imported goods was

different and higher. Hence, the same cannot be considered as the

correct value/s for imported goods for the purpose of Section 14 of
" the Customs Act, 1962.

14.3 1 find that there is a reasonable doubt regarding the truth and
accuracy of the value declared, as discussed with evidences in the

- foregoing paras, the same is liable to be rejected in terms of Rule 12
and the actual transaction value cannot be ascertained on the basis
of Rule 3 of the Customs Valuation Rulés, 2007, the value is required
to be determined by proceeding sequentially through Rule 4 to 9.

15. Value re-determination in terms of proceeding sequentially
from Rule 4 to 9 of CVR, 2007 in respect of the poods declared
as per Table-A above:

15.1 As the Current SCN was issued on the basis of the
investigation conducted by the Directorate of Revenue Intelligence,
- Zonal Unit, Ahmedabad in case of M/s. ZZEPL, the evidences as -
-provided in that investigation are relied upon to reject and re-'
determine the value.

15.2 From the data retrieved from moblle of Shri Manoj Madan;
Authorized person of M/s Daiwik Enterprises, evidences were
procured by DRI in the form of guarantee letter from various DTAs,

12



Payment Confirmation through .banking channel and payment
confirmation from non-banking channels wherein payment amount

are different from the amount declared before customs authority.

These payments were made by DTA importer to foreign supplier
directly.

15.3 Further, from the e-mail messages received by Shri Manoj
Madan on his email ID i.e. manojmadaan1987@gmail.com received
from the concerned shipping lines, it is evident that the shipping line
is notifying all the updates directly to DTA importer instead of M/s
ZZEPL, Kasez. .

| 15’.4 In view of the above, it is evident that:

1) the goods are.imported by DTA importers keeping M/s ZZEPL,
Kasez in loop for name sake only for avoiding EDI port and
. routing the import through SEZ; and :
1) Resorting to huge undervaluation in .import of various
electronics goods. '

15.5 The Chartered Engineer - B.G. Bhatt & Co inspected the various

- electrical and electronic items which were detained by DRI under

detention memo dated 09.01.2018. during investigation and
submitted the valuation report dated 06.07.2018 containing the

~estimated FOB values for the electrical and electronic items imported

by M/s. ZZEPL, KASEZ.

15.6 Further, during the course of recording of statement of Shri
Vinod Kumar Bhasin, Authorized person of M/s GGS. Overseas, New
Delhi and Authorized person of M/s V K Veritures on 15.05.2019 and
statement of Shri Pawan Kumar Chotia of M/s Pride India Enterprises
and M/s Bharat Enterprises on"29.05.2018, they had confirmed that

- the value calculated in report of Chartered Engineer - B.G. Bhatt &

Co. dated 06.07.2018 is 'very near to actual transaction value, They
further confirmed the actual transaction value of the various
electronics goods. The re-determined values were indicated against
relevant items in respective annexures i.e. Annexure E-1, E-2, 8-2
and ‘B’ in respect of various ‘Electrical Goods’ attached to the SCN
in case of M/s ZZEPL, Kasez.

+15.7 Considering the evidences available from the investigation in
case of M/s. ZZEPL,the value is required to be determined by
-proceeding sequentially through Rule 4 to 9 of CVR, 2007. ‘

15.7.1 There are no identical or similar goods of neutral inmiporters
whose true and correct values are available and which can be’

considered to be arm’s length transaction values for the purpose of
Section 14(1) of Customs Act, 1962 and Rule 3(1) of CVR, 2007 and
therefore cannot be applied to determine the true transaction value
of the concerned undervalued goods which were imported by M/s.
Daiwik Enterprises. ' :

| 15.7.2 The following other aspects ére__also relevant for not using
their values in terms of Rules 4 and 5: :

e

o There have been multiple types of Various Electrical Goods

_-nature in all respects cannot be compared with other
goods imported in India by neutral importers.
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o The value of Various Electrical Goods supplied by the
foreign suppliers to other neutral importers in India or
abroad cannot be applied in the instant case with
reference to rule 4 and 5 keeping in mind the significant
variations in terms of physical characteristics, quality,
brand, model, reputation etc. Likeness in characteristics/
quality/ wusability and -interchangeability cannot be
established. - '

o It also appears that all the goods as mentioned in Table-A
do not fulfill the criteria for determining value under rule
4 and 5 of Customs Valuation (Deter’mination of Value of
imported goods} Rules, 2007 read with its .interpretative
notes as there have not been demonstrated evidence which
clearly establishes the reasonableness and accuracy of the
adjustments to be made under these rules. It appears that
in the absence of proper objective measure, recourse of re-
determining value under rule 4 and S of the said rules is
not appropriate. '

15.7.3 It also appears that the value in respect of the above .
referred ‘Electrical Goods’ cannot be re-determined as per Rules 7
and 8 of CVR, 2007 due to the following reasons: '

o It appears that deductive or computed value as discussed
in Rule 7 and 8 respectively of the said Rules respectively
cannot be determined in instant case for the reason that
deduction like profits and general expenses as prescribed

) under rule 7 are not ascertainable in instant case. It also
appears that as per the requirement of rule 8, cost or value
of materials in producing the imported goods along with
profit and general expenses are also not ascertainable in
instant case.

o Fabrication/manipulation - of import documents from
originatio]n stage i.e. at foreign suppliers’ end is also

- indicated in some cases. Hence, it appears that application
of deductive and computed value method in absence of all
relevant details would not be possible.

15.8 Residual method for determining transaction value is adopted
where the value of imported goods cannot be determined under the
provisions of rule 4 to 8 and then value has to be derived under rule
9 using reasonable means consistent with the principles.and general
provisions of CVR, 2007 and on the basis of data available in India.
In' the instant case since Rules 4 to 8 are not applicable for re-
determination of value, hence, Rule 9 of CVR, 2007 has to be resorted
to. C ' ‘ :

15.8.1 Factors considered for Redetermination of Assessable
value under Rule 9 of CVR, 2007: ' '

A Since goods were not physically available, value of the same has
been determined using reasonable means consistent with the
principles and general provisions of CVR, 2007.

14




.

B. During his statement dated 26.06.2019 to DRI under the
investigation of case of M/s ZZEPL (SCN No. GEN /ADJ /COMM
/ 218 / 2021 - Adjn - O0/o Cummr - Cus -Kandla dated
08.09.2021), Shri Manoj Madan, Authorized person of M/s
Daiwik Enterprises agreed to the Annexure A to report of
Chartered Engineer - B.G. Bhatt & Co. dated 06.07. 2018 and
he accepted to that as the actual/transaction. price - as
mentioned in Table-B below. DRI has proposed the same value
in SEZ Bill of entry number as mentioned in Table-B below in
respect of the goods imported by M/s. Da1w1k Enterprises and
other DTA importers. :

C. As the goods with same specification had been imported by the

- DTA importers in case of M/s ZZEPL and the value of the goods
stand corroborated with secondary evidences and the same have
also been admitted by concerned DTA importers, therefore,
value should be considered for the import of similar goods
1mported at Mundra port under Rule 9 of CVR, 2007

Intentionally left Blank
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Table-B
Import Buyer name & Item Description ' | Goods Corresponding | Curr | Basis of Re-determined
B/E No/ IECode- by zip zap Measu | Rate (in ency | Unit value of Goods
- Date . rement | USD/given (CE stands for
' Unit unit} as Chartered Engineer
finalised in and ST stands for
Investigation Statement)
in respect of
3 M/s Zip Zap
| by DRI .
A DAIWIK ~ : —
0007754/ LED STRIP ST of Manoj Madaan
i : ENTERPRISES- . PCS 0.86 USD .
20.05.17 0516085008 LIGHT. SMTR dtd 26.06.19
1018784/ |  DEVISALES L%Pﬁiiiyfgs '
CORPORATION- PCS 13.33 USD | AVG. Value Taken
20.11.17 LED FLOOD
0509094368
LIGHT
JIA LIGHTING & ;
: DECORATIVE : : :
0009863/ AUDIO CE Certificate dtd
22.06.17 | BQUIPMENT cO.. | LED PARTLIGHT | PCS 31.06 UsD 06.07.18,
0510056717
= JIA LIGHTING & ~
DECORATIVE .
8841/ AUDIO ' , CE Certificate dtd
. 07.06.17 | EQUIPMENT Co.- | LEDPARLIGHT | pCs 31.06 USD 06.07.18.
0510056717
. JIA LIGHTING &
DECORATIVE .
0009807/ AUDIO CE Certificate dtd
220617 | EQUIPMENT CO.- | UED PARLIGHT | PCS 31.06 UsDb '06.07.18. .
0510056717 . :
ST of Manoj Madaan
DAIWIK 108 LLED SMD .
0007758/ | ENTERPRISES- | ROPE LIGHT 96 | pos 33.62 usp | 9td 26.06.19 (as per
B 20.05.17 Letter of Guarantee
: 0516952030 MTR. of Gua
. mentioned in ST)
. : ST of Manoj Madaan
DAIWIK 108 L LED SMD
0007756/ | ENTERPRISES- | ROPE LIGHT 10 PCS 33.62 usp | 9id 26.06.19 (as per
20.05.17 Letter of Guarantee
0516952030 MTR. of Gua
mentioned in ST}
10106307 : — F,
10.07.17- DAIWIK 50 MTR LED gzd";gfgg?gmdaa“
-wrong ENTERPRISES- ROPE LIGHT. | PCS 58.14 USD | T itter of G (as per
inv. 0516952030 (CHAIN LIGHT) . : € Ot Guarantee
Inside mentioned in ST)
ST of Manoj Madaan
DAIWIK 50 MTR. LED
: 100113;8117’ ENTERPRISES- ROPE LIGHT | PCS 58.14 USD t‘téff{égf&g per
VO 0516952030 (CHAIN light) of Gua
: mentioned in 8T)
' : ST of Manoj Madaan
DAIWIK 50 MTR LED
oroan/ | ENTERPRISES- | ROPELIGHT | pes S8.14 | usp | Gt 26.06.19 (as per
0516952030 (CHAIN LIGHT) mentiond ot
0008715/ ENT‘;Q%IIEES_ MOVING HEAD | 61.45 Usp | ST of Manaj Madaan
» 06.06.17 051605005 ELITE BEAN LED dtd 26.06.19
JIA LIGHTING & | -
DECORATIVE ,
0008832/ | . AUDIO Ay _ CE Certificate dtd
07.06.17. | EQUIPMENT CO.- DI]JIS&?TL;? A}:iR PCs 121.12 USE 06.07.18
0510056717
"J1A LIGHTING & T
_ . DECORATIVE -
8593/ AUDIO ‘ CE Certificate dtd
02.06.17 | EQUIPMENT co.. | BIFCOLEDPAR | PCS t2l.1z 1 usp 06.07.18
0510056717 .
; JIA LIGHTING & : -
: DECORATIVE o
0009861/ AUDIO ‘ CE Certificate dtd
. 22,06.17 | EQUIPMENT CO.- Dﬁ?gHOTLSESAi?JR PCs 121.12 USD 06.07.18
0510056717 -
: _ DAIWIK DECORATIVE : o
%%ogg 1157/ ENTERPRISES- | DISCO LED PAR | pCS 121.12 usp| CE Coeg‘(‘)‘:‘,“l’*g did
06 0516952030 LIGHT SMALL 07.
JIA LIGHTING & |-
DECORATIVE : .
0008830/ AUDIO . CE Certificate dtd
07.06.17 | EQUIPMENT CO.- Dﬁfg&fﬁﬁ‘f PCS 121.12 USD 06.07.18
. 0510056717 ,-
e




15.9 In. the ‘instant -imports, I find that “Interpretative Notes” as
specified under Rule 13 of the said rules is relevant here.
Interpretative Note to Rule 9 specifies that the methods of valuation
to be employed under rule 9 may be those laid down in rule 3 to 8,
inclusive, but a reasonable flexibility in the application of such
_ methods would be in conform_lty with the aims and provisions of rule.

15.10 I find that considering the reasonable flexibility as
provided under Rule 9, various LED Light Products imported at
KASEZ under Bill of entry mentioned in Table B above are similar to- "~ °
the various LED Light Products imported at Mundra Port under Bill

of Entry mentioned in Table-A above.

15.11 . - Therefore, I find that the declared value is liable to be re-
‘ determined under Rule 9 of CVR,2007 and the re- determined value
of various LED Light Products is-as per annexure-A to the current
SCN. :

Duty demand under section 28(4) of customs act, 1962

16. The relevant legal provisions of Section 28(4) of the Customs
‘Act 1962 are reproduced below -

“28. Recovery of duties not levled or not paid or short lewed
or short-paid or erroneously refunded.—

(4)'Where any duty has not been levied or not paid or has
been short-levied or short-paid or erroneously refunded,
or interest payable has not been paid, part-paid or
erroneously refunded, by reason of,—

' (a) collusion; or
(b) any wilful mis-statement; or
(c) suppression of facts.”

. 17 From the comparison shown in.detailed manner in above paras,
it is apparent that M/s Da1W1k Enterprises suppressed the actual
transaction value

18.. [t is reasonable to assume that the mis-declaration of value has
- been done by M/s. Daiwik Enterprises willfully with sole purpose of
executing this modus of undervaluation and evasion of customs duty.

3

19. Therefore the undervaluation restored by Jmportcr is wxlful and
with suppressxon of the actual value.

20. Accopdzngly, I find that it is appropriate to invoke section 28(4)
of the customs act to demand the duty in the‘inst‘ance case. :




Whether the goods are liable for‘confiscation undér Section
111(d), 111{m) of the Customs Act 1962 or not

21. I find that it is alleged in the current SCN that the goods are
~liable for confiscation under Section 111{d) and 111(m) of the

Customs Act, 1962. In this regard I find that as far as confiscation

of goods are concerned, Section 111 of the Customs Act, 1962,

defines the Confiscation of improperly imported goods. The relevant

legal provisions of Section 111{(d) and 111(m) of the Customs Act,
1962 are reproduced below: -

“(d) any goods which are imported or attempted to be imported
or are brought within the Indian customs waters for the
purpose of being imported, contrary to any prohibition imposed
by or under this Act or any other law for the time being in force;

’ {m) any goods which do not correspond in respect of value or
in any other particular with the entry made under this Act or
in the case of baggage with the declaration made under section
77 in respect thereof, or in the case of goods under
transhipment, with the declaration for transhipment referred to
in the proviso to sub-section (1} of section 54;”

22. On plain reading of the above provisions of the Section 111(d)
of the Customs Act, 1962 it is clear that any goods which are

. imported and in violation of regulation prescribed by the law in force
or any prohibition in force in respect of the said goods are imposed
or non-fulfilment of any sanction imposed by the proper-officer will
be liable to confiscation.

+23. 1find that the restrictions/prohibitions are governed by Foreign.
Trade Policy and ITC (HS) based Import/export policy. Para 2.03 of
the Foreign Trade Policy 2015-2020 provides:

“2.03 Complidnce of Imports with Domestic Laws

(a) Domestic Laws/ Rules/ Orders/ Regulations/
technical specifications/ environmental/safety and.
_ health norms applicable to domestically produced
.goods shall apply, mutatis mutandis, to imports,
unless specifically exempted.”

24. I find that DGFT has issued General Notes regarding Import
Policy for Compliance of Imports with Domestic Laws. . Note 2A of
.the General Notes regarding Import Policy Provides:

2. Indian Quality Standards:

(C) Import policy for electronics and IT Goods: The import of
Goods (new as well as second hand, whether or not
refurbished, repaired or reconditioned) notified under the
“Electronics and Information Technology Goods {Requirement
of Compulsory Registration) Order, 2012, as amended from
time to time, is prohibited unless they are registered with the
Bureau of Indian Standards (BIS) and comply to the ‘Labelling
Requirements’ published by BIS, as amended from time to
time’, or on specific exemption letter from Ministry of




Electronics and Informatzon Technology (Meth) for a
particular consignment, as per provisions of Gazette
Notification SO No. 3022 dated 11.09.2013.”

25. 1 find that the Central Government, in exercise the power
conferred by sections 10(1){p) of Bureau of Indian Standards Act,
1986, issued Electronics and Information Technology Goods
(Requxrement of Compulsory Registration) Order, 2012. LED Light
Products are covered under Electronics and Information Technology .
Goods (Requirement of Compulsory Registration) Order, 2012 Under
standard Code 1S:16102 and 1S:10322. :

26. By virtue of Para 2A of general note regardmg import pohcy,
para 2.03 of the Foreign Trade Policy 2015-2020 and Electronics and
Information Technology Goods (Requirement of Compulsory
Registration) Order, 2012, I find that the BIS certxﬁcatlon s required
for import clearance of LED light products.

27 Now, Section 2(33) and section 11 of the Customs Act 1962 are
.relevant in deciding the prohlbltxon and both the sections are
reproduced below: " ' A

2(33) —prohibited goods means any goods the import or
export of which is subject to any prohibition under this Act
or any other law for the time being in force but does not
include any such goods in respect of which the conditions
éubject to which the goods are permitted to be imported or
exported have been complied with;

11. Power to prohibit importation or exportation of goods.—
(1) If the Central Government is satisfied that it is .
necessary so to do for any of the purposes specified in sub-
section (2), it may, by notification in the Official Gazette,
prohibit either absolutely or subject to such conditions (to
be fulfilled before or after clearance) as may be specified in
‘the notification, the. import or export of goods of any
speczfted description.

27.1 In view of the above it.is clear that goods notlfled under section -
11 of Customs Act; 1962 and goods where prohibition imposed under
other law are the goods which are considered prohibited while
applying provisions of Customs Act, 1962
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2'{.2 Section 3 of Foreign Trade.{Development énd ‘Regulation) Act,
1992 is also relevant here, section 3(3) of FTDA is reproduced below:

3(3) All goods - to which any Order under Sub-section (2)
applies shall be deemed to be goods the import or export of
which has been prohibited Under Section 11 of the Customs
Act, 1962 (52 of 1962) and all the provisions of that Act
shall have effect accordingly. :

27.3 The goods where any condition, restriction or prohibition
imposed under section 3 of FTDRA, 1992, may be deemed as a
prohibition imposed under Customs Act, 1962 if any of the condition
is not fulfilled. Therefore, as per definition under section 2(33) and
section 11 of the Customs Act, 1962, the goods, where import
conditions are not fulfilled, becomes prohibited under customs act,
1962. S

28. In the instant case, I find that the importer failed to produce
any BIS registration certificate for the LED Light Products, therefore, - -
the goods become restricted under import policy. By virtue of section
3(3) of Foreign Trade (Development and Regulation} Act, 1992, due to

above mentioned restriction under import policy, the goods under
import deemed to be prohibited goods under Section 11 of the
Cystoms Act, 1962. Therefore, the LED Light Products without BIS
certificate are prohibited under customs act, 1962.

29. Therefore, I find that the goods as mentioned in Table-A are LED
Light Products and these are prohibited and liable for confiscation
under section 111(d) of customs act, 1962. '

30. Further, on plain reading of the above provisions of the Section
111{m) of the Customs Act, 1962 it.is clear that any goods which are
imported by way of the misdeclaration, will be liable to confiscation,

-31. I find that the importer has imported various LED Light
Products by way of misdeclaration in terms of value, under the import
-co’nsig'nm'ent covered under bill of entry mentioned in Table-A,
therefore, the goods mentioned in Table-A are liable for confiscation.
~under section 111(m) of customs act, 1962,

Liability of Penalty under Section 112(a), Section 114A and/or
114AA of the Customs Act, 1962,

32. 1 find that section 112(a) stipulates the penalty for improper
importation of goods on any person who in relation to goods does or
omits to do any act, which act or omission would render such goods




liable to confiscation under :sjéctioh ‘111, or abets the doing or
omissions of such an act. S

-

33. In the instant case it is pertinent to mention that the importer .

has imported the subject goods in violation of Section 111 of the
Customs Act, 1962. For the said violation, the goods are liable to
‘confiscation under Section 111 of the Customs Act, 1962. Therefore,
- I find that for these acts and omissions, the importer is liable for
penal action under Section 112(a) of the Customs Act, 1962,

34. I find that M/s. Daiwik Enterprises, suppressed the actual
transaction value and willfully mis-declared the value with sole
- purpose of executing this modus of undervaluation and evasion of
customs duty, therefore, liable to pay duty under section 28 of the
customs act, 1962, : ‘

35. I find that section 114A stipulates that.the person who is liable
to pay duty by reason of collusion or any wilful mis-statement or
suppression of facts as determined under section 28, is also be liable
to pay penalty under section 114A. I find that for these acts and
‘omissions, the importer is liable for penal action under Section 114A
. of.the Customs Act, 1962. | '

36. However, I find that as per 5th proviso of section 1144, penaltiés
under section 112 and 114A are mutually exclusive. When penalty

under section 114A is imposed, penalty under section 112 is not -

imposable.

37. 1 find that there is a mandatory provision of penalty under
section 114A of customs act, 1962 where duty is determined under
section 28 of customs act, 1962. Therefore, I refrain from imposing
penalty under section 112(a) of customs act, 1962. '

38. I find that Penalty under Section 114AA is leviable in case of
any “material particular” being declared false or incorrect. In the
instance case, the importer knowingly or intentionally imported the
impugned goods to evade the custom duty and policy- conditions of
BIS -and importer was involved in importation of illegal goods.
Therefore, 1 find that for these acts and omissions, the importer is
liable for penal action under Section 114AA of the Customs Act,

1962.
ORDER

39.1 1 reject the declared assessable value of Rs. 60,53,927/-
(Rupees Sixty lakh, fifty three thousand, nine hundred and twenty
seven) for the goods mentioned in Table-A under Rule 12 of CVR,
2007 and order to re-determine the same as Rs. 5,71,27,525/-
(Rupees five crore, seventy.one lakh, twenty seven thousand, five
hundred and twenty five Only) in terms of Rule 9 of the CVR, 2007
" read with section 14 of Customs Act, 1962. - :

39.2 I confirm the demand of Rs. 97,35,461/- (Rupees ninety seven
lakh, thirty five thousand, four hundred and sixty one Only) for the
goods mentioned in Table-A under section 28(4) of Customs Act, 1962




aléng with épplicable interest under section 28AA of Customs Act,
1962. .

39.3.1 order to confiscate the impugned goods mentioned in Table-A

under Section 111(d) & 111(m) of the Customs Act 1962. However, |

give an option to redeem the same on payment of redemption fine of
Rs. 10,00,000/- (Rupees Ten lakhs only Only) under Section 125(1)

of Customs Act, 1962., subject to their getting BIS registration for
the goods. ’ : ' :

39.4.1 impose a Penalty of Rs. 97,35,461/- (Rupees ninety seven
lakh, thirty five thousand, four hundred and sixty one Only) on M/s.
Daiwik Enterprises, 2085/18, 2nd Floor Chah Indara, Bhagirath
Palace, Bajrang Bazar, Chandni Chowk , Delhi-110006 under Section
114A of the Customs Act, 1962.

39.5.1 impose a Penalty of Rs. 5,00,000/- (Rupees Five lakhs only)
on M/s. Daiwik Enterprises, 2085/18, 2rd Floor Chah Indara,
Bhagirath Palace, Bajrang Bazar, Chandni Chowk , Delhi-110006

.. under Section 114AA of the Customs Act, 1962.

This OIO is issued without prejudice to any other action that
may be taken against the claimant under the provisions of the
Customs Act, 1962 or rules made there under-or under any other law
for the time being in force.

-

\

(K. gl‘l"l\\eer)
Commissioner of Ctistoms
Custom House Mundra

V)

F.No. CUS/ADJ/COMM/ 122/2022-Adjn Date : 14.08.2023

BY SPEED POST/BY EMAIL/BY HAND/ NOTICE BOARD OR BY OTHER
LEGALLY PERMISSIBLE MEANS:

"To (The Noticee):

"M/s. Daiwik Enterprises,

2085/18, 2nd Floor Chah Indara,

‘Bhagirath Palace, Bajrang Bazar,

Chandni Chowk , Delhi-110006

Copy for mformatmn and further necessary actlon / mformatlon/ record
to:

a. The Chief Commissioner of Customé, CCO, Ahmedabad.
b. The Deputy/Assistant Commissioner (Legal/ Prosecutionj, Customs
House, Mundra

¢. The Deputy/Assistant Commlss1oner (Recovery/TRC), Customs House,

Mundra.
- d. The Deputy/Assistant Comm1sswner (EDI), Customs House, Mundra.
~ e. Notice Board -
f. Guard File
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