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1 q-{ Yfr ss qft t ftft sg+.r t frC tF fr A qrfi Q ffi tre T( qrft ftqr.rqr t
is copy is granted free of cost for the private use of the person to whom it is issuedTh

2 srtT 12e ff S trl tqqr d.ctB-{l } er*-{ ffikr +M +
rrmfr + wa;g { fr't "cft w ce{r t qct + cr6-( F{qs t<cr S fr qs E{rt{r ff xrfr ff
arfte t : q€ri + atsr qq-< qR-{zri3s sftq 1qrifi *iml , E-r {zrq-q, r<rqs ftqml
rix-E TFl, Tt frld +1 $terr qrt< rq-c +''{ t-+'i t.

mqrq-6 qGft'qq rgei ff

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/loint Secretary (Revision Application), Ministry

of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months

from the date of communication of the order.

(s( firg a sc * amrft-d frt qrq

(a) any goods imported on baggage

(b)

grrc+ t aTr.rrr fii t( ffrm 4rfl t qnr rrrtr +fr-{ qrca t sc+ q<ral rr{Fr q(

qrq qT B{r r<rar sl;r q< s-d,ft qri t frq qtBd'qm g-dft n wi w fl s( q<rar wm q-(

scrt rrg rrq ft qrrr i qtfre qm t +,ff' A

any goods loaded in a conveyance for importation into India,

unloaded at their place of destination in India or so much oF

as has not been unloaded at any such destination if goods unloaded at such destination

are short of the quantity required to be unloaded at that destination'

sflt { .rg

but which are not

the quantlty of such goods

(r(

3

(c)

made thereu nder.

aaflq.ft

* n-qc qe rrrff fts{fra Eirq rrq ffi6arqw arftR{q, 1962 + l{Erc x ilin Ts*

Act, 1962 and the rules
Payment of drawback as provided in ChaPter x of Customs

:[<ifu sFft qiqfiTr Etrn'trrttcgTSCGfiEEfr e-<(|ffiisqnT.tqrafi
rqrfi{qm ai qtQcffi.fra'{Tqggat(ff qr\nft

manner ashcS unT efi de ehS a bna dmhc ffoe sn Uboh u dt n) sa acre S onhT e pp
de bm naccoad besd oh u p

TU se nana teh re EVf ed tnS Ceam be p

4qrtcr{qMR-d fi{sRTgqff{ ftc+16(f(i81
.r-flff07ff+1, c4z ttqSIfritYfrFrffftYft-qi c{

(a)
fi Saono cenn pofta SEm ofSe tartU e pFCo p

ht Se os fC4 o p
07t 81certu eFeh oCfo tet 6mU 1l.lC dedn re SUdSTC C bep

cRAff a cftci,antcrilwa (Rrd h 3rqr4r qtq {f,

(b)

ft a vftqtSrtq.i h ftC qrt<4
OD

iion for Revision4 copies of the APP lic a(c)

+ {E'nilfr ffqh6c t'.1ooo/-

d{frB-O {fi-(qqfrft(ffidt29 6 (ccnqftftqqft{r{r'66-<i fic<r{RaTr?-fi5nt6"I 00 {sRc60 (Fcs{qTq1a {r{)200{ (Fcsfrqr{rqfi-{ tcft{+{frfrfisdris-drff$ rtqTqi"nq.racft.qta {-6ft63Ir{.ffq.Fir{e{rFr+frrd(-trI* Trarq{ITffff+tn aqI{ qr(Iqtrqt( c602{ 0t5Cff'(fr tfr6qsrtqT aqftrqt( cd(rRI 5cg(grrrnrcrqM

(q)

f

otwSeeuR0 p02fo Rsne tmacn ned pa e InhC a6Reh Tto tcoetU caeTh d p en dup a bee mSCAht eSanodnuo aste ho n
t ehnbe Iuo Sa enceSMdnaer srfe tuoftsceeeh rTfo t poH ae dht e

I

ffikt' srqfufr airt{r/order relating to :
I

I !{tu!r

qFITilr {qi fcic q{n A-{r qrftg 
'

order, bea rinq
l

4 coPies of the in add itio n to releva nt documents, if anY i

1

I

I

Hundred onlY) or Rs.1,000/- (RuPees
Items

(d)

fees, fines,
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In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Act,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at
the following address :

mrrg6 qfrFcq, 1eG2 ff fi<r 12e g (6) * qfi-{, mqrg-w s{fufrq-q, 1e62 ff sm 12e

C (1) t ir+{ irfr( * srrr ffifua go rivr Ai qrRC-

where the amount of duty and inte
Customs in the case to which the a
thousand rupees;

rest demanded and
ppeal relates is five

penalty levied by any officer of
lakh rupees or less, one

i{fr'tr + qqfu( {rq-& + q-d tuft ffqr$w, efrfirt drtr rirn rr+r qe; qt< arrs cn rr{r
'rcr {s ff Trq qh. qrs Fcg + qfu6 d nfr.{ w} q-sm vrc t qfur r d fr; Yrq Q-dRI.rg

where the arnount of duty and interest demandet and penalty levied by any officer ofCustoms in the case to which the appeal relates is more than five lakh rupees but notexceeding fifty Iakh rupees, five thousand rupees;

1...,t.\:

An appeat against
or duty and penal

this order shall tre before the Tribu; al on payment of 10% of the dutt demanded where dutyty are in dispute, or penalty, where penalw alone is in dispute

Under section 1 29 (a) of the sa id Act, every apptication made ba fore the Appetiate Trrbu n a I,(a) in an appeal for grant of stay or for rectification of mistake o r for any other purpose; or

panied by a fee of five Huodred rupees

4

fee prescribed in the Customs Act, 1962 (as amended

If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.200/- and if it is more than one lakh rupees/ the fee is Rs.1000/-.

T< d'. 2 + qd;r (tr-d qrq-d + qqFrT irq :nc'dt t rrtri"u t qft *t qft <q

cr€( Tffis rrrr S fr i frqRlG, ffiftqq 1e62 6t sr<r rzs g (1) t qfi-{ sfd ff.C.-
s fr dqrgtr, +dq serc E-6 dt{ +sl m c+d a{ftr<qr } qqa ffikd ct r< irfi-d
n< r+-c {

) for filing a Revision Application.

aracr t

frqr{6, **c e.qrE !1"+ q +fl ;nt

,45-o q.ff+rw, cM fffq ff-d

Customs, Excise & Service Tax Appellate
Tribuna I, West Zonal Bench

$-er rifr-d, qEqrfi l]-fi, n-r. ft-{?r.{rR

5O, sasra{r, 3r{q{rdr{- 3 B 0016

2^d Floo r, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asa rwa,

Ahmedabad-380 016

5

e Customs Act, 1962 an appeal under Section 129 A (1)
of the Customs Act, 7962 shall be accompanied by a fee of -

Under Section 129 A (6) of th

(o Er(t qtrn rr{[ tffi' dk qrs dql qrnqT
rr{r iig ff Frq qi-{ imr 6cg cr sst 6.q O fr \rtr EfR trq.

qfi'{ t (qfu'{ xrq-+ i s-d ftffi'mqru-s qBlrrt

(a)

(q)

(b)

q$q t Eqffd
rrfi (s 6i ({"q

qrrn { il{i Efr
C=rr{I Enq FCg t

mqlg-*'
qEr A

;rfu*;r,ft ara
d; rc 6rrc

{irn wr {-6 fi
wc.

<Ilr qr T{rrqT

)4
where the amount;
Customs in the case
thousand rupees

f duty and interest de
to which the appeal r

manded and penalty iev
elates is more than fifty

ied by any officer oi
Iakh rupees, ten

Fq qe$+ f€a
+{d i< Fi{r{ t

+3IlEff,.'rr qrr+ crn .rg % 0 ,?T,JEi {r} TiT 1'i{ ,l-{ E-{r< qT i %,L0 .l?J3rf-d qrqrlT

(d )

6

c-grq'dn.

s6 Brfufrcq' ff fi(r 2 9 (q) s{-<riil q+{ rrB-$@r + Fqer !-+s,<t{R s,rqTt<-{ i-s in?cr(o qTrr(ffi+] ftcCTgsr<i tuff.fts qRI t!-+s{ fi\ q+dftcqs i[srEr 3rffi{ qI(q) qTnfi T{ frI+ Erq{frc afl+fi mq+ Ect ciqd 6T fr fl!ffiT-+- a+ STRC

(b) for restoration of an appeal or an applrcation shall [s ssqsrn
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s/49-297 /cUS/ AHD /2.024-75

M/s. Chiripal Poly Films Ltd., 3d & 4th Floor, Chiripal House, Shivranjarii

Cross Roads, Satellite, Ahmedabad - 380 015 (hereinafter referred to as'the Appellant')

have filed the present appeal challenging the Order-ln-Original No.

59/AC/CHH/REFUND|2024-25, ,dated 19.02.2025 (hereinafter referred to as 'the

impugned order') passed by Assistant Commissioner of Customs, Adani Hazira Port,

Hazira (hereinafter referred to as'the adjudicating authority').

2. Facts of the case, in brief, are that the Appellant vide letter dated NIL

[recerved on2O.0B.2O24 and revised letter dated 12.09.2024 (received on 18.09.2024)]

have submitted a refund claim of Rs. 3,34,87,037/- under Section 27 of the Customs Act,

1962, in respect of interest paid by them. The Appellant have submitted that for imports

made under exemption of Advance Authorization Scheme sub,iect to ''Pre-import

condition", they had requested for re-assessment of 06 (six) Bills of Entry filed at Hazira

Port, Surat under Circular No. 16/2023 - Cus., dated 07.06.2023. The reassessment of

the concerned Bills of Entry were made by the officers in charge of the Port of lmpori

(POl) and electronic challan was gengrated in the Customs EDI System for tax and

interest thereon

2.1 The Appellant have submitted that the said Bills of Entry were re-assessed

and they have paid the IGST amounting to Rs 4'41'59'678/- along wth 
l:terest

amountingtoRs.3,34,BT,03Tl.ThesaidamountwasautomaticallycalculatedbytheEDl

system, leaving no room for them to make adjustment Consequently' they were

compelledtoremitanamountofRs.3,34,ST,03T/-equivalenttoauto-computedinterest

amount at the time of paying IGST during the re-assessment of the Bills of Entry'

2.2 The Appellant submitted that in the challan' interest was also tn*1 
'

because it is observed at Para 5 2 (c) of the Circular dated 07 06'2023 that payment of

tax, along with applicable interest shall be made against the electronic challan bi the

importer. They further submitted that they have deposited the entire amount of tax as

recorded in the challan, because it was not possible to deposit only the amount of tai

without interest. The EDI system would not accept the payment if the amount being paid

wasnotequaltothetotalfrgure/,amountintheelectronicchallan.Paymentofonlythe

taxamountWasnotpossibleunderthechallane|ectroniiallygeneratedinEDlsystem.

ButinterestwasnotapplicableinthiscaseTherefore'theyrequestedforwaiveof

interestchargedintheelectronicchallan,andalsorequestedtoreassesstheBillsofEntry

for the amount of tax'

2.3

under the

importers.

The Appellant have submitted that the Government of lndia has clarified

above Circular that tax, alongwith the applicable interest' shall be paid by

lf interest was not applicable, then payment of interest cannot be insisted

Page 4 of 161
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upon. The tax that they have to pay was IGST, which is levied under sub-section (7) of

Section3of the Customs Tariff Act, 1962. IGST under Section 3(7) of the Customs Tariff

Act is not,,customs duty" charged under section 12 of the customs Act, 1962, but it is

an independent levy under a separate statute and an independent charging section.

Under sub-section (12) of Section 3 of the customs Tariff Act, 1962, it is laid down bythe

Parliament that the provisions of the Customs Act, 1962 and the Rules and Regulations

made thereunder, including those relating to Drawbacks, refunds and exemption from

iluties shall be applicable, so fai as may be, to the tax chargeable under Section 3 of the

Tariff Act. Theire is no provision under Section 3 of the Customs Tariff Act or any other

law for the time being in force, for charging interest in case of payment of IGST levied

under sub section (7) of Section 3 of the Customs Tariff Act. Further, the Appellant relied

on the decision of Hon'ble Bombay High Court in the case of M/s Mahindra & Mahindra

Ltd., reported in2022(10)fMl212 (Bombay High Court), wherein it has been held bythe

Hon'ble High Court that interest and penalty were not chargeable on tax levied under

Section 3 of the Customs Tariff Act, because there was no specific provision under this

Section of the Tariff Act for charging interest or imposing penalty in respect of duty

chargeable under that section. The said judgement of the Hon'ble High Court was upheld

by the Hon'ble Supreme Court while dismissing the Revenue's Special Leave Petition as

reported in 2023(8) TMI 135 and the review petition filed by the Revenue in this case was

also dismissed by the Hon'ble Supreme Court vide Order dated 09.01 .2024. Thus, the

fppellant have requested for refund of interest amounting Rs. 3,34,87,0371 (vide their

revised refund claim letter dated 12.09.20 24) paid by them.

2.4 The Appellant had filed 06 (six) Bills of Entry at Hazira Port Surat during the

relevant period where they appeared to have violated the pre-import condition and

requested for re-call and re-assess the said Bills of Entry filed by them during the period

1B to 05.1 1 .2018. The request for re-calling and re-assessment of said BEs

that the Appellant had requested for the subject re-assessment so as to

(as provided under Para 5.2 (b) of the Circular); to generate the electron jc

Customs EDI System (as provided under para 5.2 (c) of the Circular) for

for making the payment; to follow the further procedure of making notional

t of charge (ooc) etc. (as provided under para b.2 (d) of the circular). Therefore, in
u

view of the request of the Appellant, the subject Billq of Entry were re-called and re-
assessed and the Appellant had paid the IGST alongwith interest as complying the order
of Hon'ble Supreme Court and Circular No. 16/2023-Cus, dated 2 .6.2023.

2 5 lt appeared that the said Circular had not been declared ultra vires tiil date
by the competent authority and assessment was made final on the request of the
Appellant and therefore, now craiming the refund without chalenging the assessment was
not permitted in view of the judgment of Hon'ble supreme court in the case of lrc Limited
Vs. commissioner of central Excise, Kolkata-rV reported in 20.1 9 (36g) E. L.T. 216 (s c.).
Therefore, it appeared that the interest of Rs.3,34,g7,037t- had correcfly been paid by

Page 5 of 16
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the said Appellant, while paying IGST as per the,iudgement of the Hon,ble supreme court
of lndia in case of civil Appeal No.290 of 2023 (Uol and others Vs. cosmo Films Ltd.)

and CBIC Circular No. 16/2023-Cus, dated 07-06-2023.

2.6 Accordingly, a Show Cause Notice under F. No. CH/32IHAZIRA/REFUND/

2024-25, daled 10.12.2024 was issued to the Appellant proposing to reject the claim of

refund of interest of Rs. 3,34,87,0371- paid by them along with payment of IGST under

Section 27 ol the Customs Act, 1962,

2.7 The adjudicating authority has vide the impugned order rejected the refund

claim of Rs. 3,34,87,037/- under.Section 27 of the Customs Act, 1962.

3. Being aggrieved with the impugned order passed by the adjudicating

authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,

raised various contentions and filed detailed submissions as given below in support of

their claims:

> They have become entitled for Refund as consequential relief on implementation

of the Final Order No. 11628-1163012024, dated 23-07-2024 and cash release of

the payment of lnterest amount of Rs. 3,34, 87,037t- paid in 2023;

) There was no provision, at the material time, under section 3 (7) or 3 (12) of

Customs Tariff Act '1975 for any recovery of short paid, non paid IGST and ArticlE

265 of Constitution of lndia, stipulates that no tax shall be levied or collected

except by authority of law. Thus, amount of lnterest deposited by them in 2023

for the Bill of Entry of' Ahmedabad and retained by Customs authbrity at

Ahmedabad is also not justified and amount of interest recovered and retained

by the Government requires to be returned to them. The settled law shows that'

unstayed orders of Higher Authorities have to be unreservedly followed and

implementedbyfieldofficers.ThereisnostayfromanyCompetenthighercourt

against implementing Tribunal's Final Order daled 23 '07 '2024;

} When the Hon,ble Tribunal has allowed Appeals with consequential reliefs, the

adjudicatingauthorityshouldhaveimplementedthesaidFinalorderdated

23.07 .2024,first and returned amount of lnterest of Rs 3'34'87'0371' recovered

from the them during the pioceedings in 2023' which was not payable under

existing law at the material time in 2023: 
:004

>Thead,iudicatingauthorityhasnotadheredtotheCBECCircularNo'802/35i2

- CX., dated 08.12.2oo4,wherein it has been directed to all the field officers thai

the refund of deposit must be returned within 3 months irom the date of the order

passed by the Appellate iribunal / court or other Final Authority, unless there is

a stay on the order of Final Authority or CESTAT or Court' by Supreme Court;

} The CBEC,s circular No. 984/8/2014 - CX., dated 16.09'2014 and Circular No.

1053t212017-CX.'datedlo.o3,2olTarebindingCircularsandshouldbe

t Page 6 of 15
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followed as by all the field formations under CBIC;

F Thus, it is clear mandate that where appeal is decided in favour of the assesse,

he shall be entitled to refund of the amount deposited along with the interest from

the date of making the deposit to the date of refund.

F The adjudicating authority have not followed the CBEC's directives through

Circulars daied22.02.2001 ,08.12.2004, 15.01.2015, 16.09.2014 and 10.03.2017

etc., on refund claims filed after unstayed judicial orders by higher authorities. This

type of actions by the adjudicating authority is violation of judicial decisions and

violation of administrative mandate by CBEC, which they were mandatorily required

to follow. They relied upon the decision of Hon'ble Supreme Court of lndia in the

case of M/s. Kamalakshi Finance Corporation reported in [1991 (55) ELT 433 (SC)]

in support of their claim;

! They have strong objection that though HON'BLE CESTAT ORDER was issued on

23.07.2024 in their favour, Hazira Port have not yet refunded total lnterest amount

of Rs. 3,34,87,037 l- paid since 2023 in spite'of their Application for Refund and

subsequent requests made. Hence, this application may be allowed and revenue

may be directed to return the lnterest amount, when there is no stay against the

Final Order dated 23.07.2024. Revenue has already recovered the interest of Rs. 
'

3,34,87,037 l- deposited since 2023. Hence, equity of justice is in their favour. This

conduct of the Customs Officers al Hazira amounts to gross inlustice to the

Appellant caused by these officers to give effect to orders of authorities higher to

them,

They have strongly objected the SCN dared 10.12.2024, participated in pH with a
request to release the Refund. However, the.impugned order has re.lected the
refund with unjustified, unsustainable and incorrect view, which is disobedience of
orders by this Hon'ble Tribunal and abuse of powers and process of law;
The actlons of authorities at Hazira in not imprementing the Tribuna|s order dated
23 '07 '2024 are excise of powers by misusing and abusing process of raw by
unjustified actions; that whire craiming "consequentiar Rerief, after judiciar order by
Higher authority, it is not their responsibirity / obrigation to get rerevant Biil of Entry
Re-assessed or modified estabrishing erigibirity for refund in terms or oecision ni ;

the Hon'bte Supreme Court in ITC Ltcl vs CCE [2019 (368) ELT_ 216 (S.C.)] which
has held that in case any person is aggrieved by any order which wourd incrude
self-assessment, he has to get order modified u/s 12g or under other rerevant
provisions of the customs Act 1g62. rn this case, such serf-Assessment was
avairing exemption @ NrL duty and its Re-Assessment of rerevant Bi, of Entry was
done with "duty + ;n1s1s.r in 2023" by the proper officers, which was upherd by
commissioner of customs, who has adjudicated the case on 1g-04-2o24and such
orderln-originar dated 18.04.2024 was modified by Tribunar on 23.07.2024 [as

ln facts of this Refund craim, after the .ESTAT's order dated t.23.07.2024, no
obligation is cast by the raw on them to get said Biil of Entry Re-assessed to craim

1i-'\
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Refund as a consequential Relief. Refund claim does not require any re-

assessment of Bill of Ent! to be obtained by them. The self-assessment and orders

of Re-assessment, stand modified by the Hon'ble CESTAT's Final Order dated

23.07.2024. Hence, relied upon decision in case of ITC Ltd vs CCE [2019 (368)

ELT- 216 (S.C.)l is stand complied with in this refund claim. This is not a logical

view by AC Customs al Hazia to delay the Refund claim under unjustified

assumptions and presumptions:

They further relied upon the following decision in support of their claim:-

i 2007 (218) E L.T. 647 (5.C.) - UOI vs. Vicco Laboratoies;

ii. 2015 (324) E.L.T. 417 (5.C.) - CC (Port), vs. Cosmo Steel (P) Ltd;

iii. 2003 (158) E.L.T. 3 (S C,) - UOI vs. Ahmedabad Electricity Co. Ltd.;

iv. 2011 (269) E.L.T. 307 (S.C.) - Commissioner of Customs, Calcutta vs.'

G.C. Jain;

v. 2015 (319) E.L.T. 597 (5.C.) - Commissioner of C. EX., Guiarat vs. Aditya

vii.

Yams Pvt Ltd.;

2020 (374) E.L.T. 175 (Bom )- Mangalnath Developers vs UOI;

2018 (361) E.L.T. 890 (Tri. - Mumbai) - lmtiyaz Eqbal Pothiawala vs

Commissioner of Customs, Mumbai;

2018 (8) G.S.I.L. 101 (Gui.) - Manishkumar Batukbhai Kathiiva vs'

Principal Commissioner Of Cus.;

2023 (384) E.L.T.8 (5.C.) and (2023) 3 Centax 49 (S'C')- Godrei Sara Lee

Ltd vs. Excrse And Taxation Officer-Cum-Assessing Authoity;

2018 (361) E.L.T. 73 (Rai.) - CCE, Jaipur-t vs Jaipur Syntex Ltd':

2017 (358) E.L.T. 1058 In. - All.) Tycon Automation PvL Ltd'' vs Commr'

of Cus. C.E. & S.I., Notda;

2018 (8) G.S.I.L. 179 (Tri. - All') - M & B Footwear Pvt Ltd vs CCE;

tx

x

xl

xlt

3.1 Copy of the appeal was sent to the adiudicating authority' i e 
'

commissioner, customs, Hazira Port. The adjudicating authority vide h

1g.03.2025 submitted the comments on the grounds of appeal as under:-

The Assistant
l

is letter dated

They had not challenged the assessment / re-assessment of the said 
"l!" :t.t"1

before claiming refund of interest paid by them Claiming of such refund is not

admissible in terms of iudgment of the Hon'ble Supreme Court in the case of ITC

Limited Vs. Commissioner of Central Excise' Kolkata-lV reported in 2019 (368)

E.L.T. 216 (s,c.);

The observations of the Hon'ble Supreme Court in the case of ITC Limited clearly

mandate that before applying for refund ' the Appellant needs to challenge the

order of assessment / self-assessment' if he is aggrieved' and get the said order

modified under Section 128 or under other relevant provisions of the Customs

Act. The Appellant was at liberty to file an appeal before the Commissioner of

Customs (Appeals) at the relevant time challenging the assessment / self-

assessment, but they chose not to do so' lt therefore' clearly implies that the

Appellant has accepted such assessment / self-assessment mandating paymeni

of interest amount along with IGST in terms of Circular No 16/2023-Cus' dated

Page 8 of 16
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4. Personal hearing in the matter was held on 26.03.2025 in virtual mode.

Shri. P. P. Jadeja, Consultant, appeared for hearing on behalf of the Appellant. The

Advocate reiterated the submissions made at the time of filing of appeal. The Advocate

has also submitted comments on the letter dated 19.03.2025 of the adjudicating authority

and has also submitted written submission as under:-

The letter dated 19.03.2025 of the adjudicating authority has reiterated the

fildings of the impugned order taking shelter from the decision of the Hon'ble

Supreme court in the case of rrc Ltd reporteii in rrc Ltd vs ccE -2019 (368)

ELT- 216 (s.c.). However, it is crear mandate that where appear is decided in
favour of the assessee, he shall be enti ed to refund of the amount deposited
with interest from the date of making the deposit to the date of refund in respect l

of unstayed orders of the higher authorities. The adjudicating authority have not
followed CBEC's directives in Circulars dated 22.02.2001 , 08.12 2004,
1501.2015, 16.09.2014 and 10.03.2017 etc., on refund craims fired after
unstayed judicial orders dated 23.07.2024 by the Hon,ble CESTAT Ahmedabad.
such actions by the adjudicating authority are vioration of judiciar decisions and
violation of administrative mandate by GBEC, which they were mandatoriry
required to fo[ow. such view in the impugned order is not correct, justified and
sustainable in the Tax Administration in rndia. Revenue is required to first
implement the Hon'bre CESTAT order dated 23-07-2024 as raw raid down by
Flon'bre supreme court in Kamarakshi Finance corporation-{.r gg 

1 (55) ELT-
a33(SC));

The adjudicating authority has rejected refund under unsustainabre view thar
refund cannot be entertained unless Order of assessment, ,, no, ,oO,iuO, ,-.-
held in case of tTC Ltd vs CCE -2019 (36S) ELT_ 216 (S.C.)1. However, the

t

*

1

.,.
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07.06.2023. Thus, the refund claim in question has been filed by them without

following the due procedure and legal provisions which mandates challenging the

assessment under Section 128 of the Customs Act, '1962;

> They also relied upon the decision of the Hon'ble CESTAT, Chennai in order

dated 28.06.2023 in the case of M/s Tamil Nadu Generation in Customs Appeal

No. 41713 of 2013, wherein it has been held that the refund claim is not

maintainable in the absence of any challenge to assessment order;

) ln view of the above, it is evident that the Appellant filed the instant claim without

taking recourse to legal remedies available to them against the assessmenUself-

assessment relating to payment of interest in tgrms of Circular No. 16/2023-Cus

dated 07.06.2023. Thus, the refund claim has been filed in clear violation to the

horms set by the Hon'ble Supreme Court vide its judgme4t in the case of ITC Ltd.

(cited supra). Hence, the refund claim filed by them was non-maintainable and

rejected;
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adjudicating authority have not correctly interpreted the said decision and

incorrectly applied in this case, when it is already complied with in this case and

applicable as the officers have applied in the facts of this case. ldentical view is

taken by both the authorities to reject refund, when the AC Customs ACQ,

Ahmedabad has allowed such refund on 24.10.2024 and the other Customs

Commissionerate at Mundra and JNCH have allowed such consequential refund

on 11.12.2024 and 18.12.2024 respectively;

It is a settled law that while claiming "Consequential Relief' after judicial Order by

Higher authority, it is not the responsibility / obligation or any such requirement

on their part to get relevant Bill of Entry Re-assessed or modified establishing

eligibility for the refund in terms of decision by the Hon'ble Supreme Court in case

of ITC Ltd vs CCE [2019 (368) ELT- 216 (S.C.)]. ln this case, such self-

assessment was availing exemption @ NIL duty and its Re-Assessment of

relevant Bill of Entry was done with "duty + lnterest in 2023" by proper officers,

which was upheld by Commissioner of Customs, who has adjudicated the case

on 18.04.2024 and the said order dated 18.04.2024 has been modified by the

Hon'ble CESTAT. Ahmedabad on 23.07.2024. Needless to mention that the

Hon'ble CESTAT is the highest fact finding supervrsory authority in terms df

provisions of the sub-section (6) of section '129C of Customs Act, 1962 read with

Rule 40 0f GESTAT Procedure Rules 1982. After Hon',ble cESTAT',s order dated

23.O7.2024,there is no obligation cast by law on them to get said Bill of Entry Re-

assessed to claim Refund as a consequential Relief. Refund claim also does not

require any re-assessment of Bill of Entry to be obtained by claimant The Order

of assessment, stand modified by the Hon'ble CESTAT's Final Order dated

23.07.2024. Hence, decision in ITC Ltd vs CCE -2019 (368) ELf -216 (SC) stand

complied with in claim. The relevant Bill of Entries were part of the SCN which

was adjudicated vide O-l-O dated 18 04 2023 and set aside by the Final Order

daled 23.07 .2024. Ihe self-assessment and orders of Re-assessment' stand

modified by the Hon'ble CESTAT's Final Order daled 2307'2024 Hence''

decisioninlTCLtdvs.CCE.2olg(368)ELT-216(S.C-)standcompliedwithir,l

th is.claim;

They submitted the below mentioned

appeals in view of the directions of the

documents and requested to allow theii

Hon'ble CESTAT daled23'07 2024

O/O No. 8O/AC/ACC/O lO/Chiripalpolyfilms/2024-25' dated 24' 1 0'2024

issued by ACC, Ahmedabad, allowed refund of Rs' 4'73'657/-;

O-tO tto.' UCil\|78/ARi</DC/REF/2024-25' dated 12'11 2024 issued by

iiC, curtorn", Mundra, allowed refund of Rs 1'43'38'992/-;

OtO No. 877n024'25/AM(0-NS-ltt, dated 18'122024 issued by AC'

Customs, JNCH, altowed refund of Rs' 1 '13'48'980/-;

Protective demand issued from F' No CIJS/RFD/MISC/672/2024/CRC'

dated 10.01 .2025 by the AC, Customs' JNCH who allowed the refund;

Page 10 of 16
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5. I have carefully gone through the impugned order, appeal memorandum

filed by the Appellant and submissions made by the Appellant during course of hearing

as well as the documents and evidences available on record. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority

rejecting the refund claim for an amount of Rs. 3,34,87,037/- under Section 27 of lhe

Customs Act, 1962, in the facts and circumstances of the case, is legal and proper or

othenarise.

6. lt is observed that Appellant had vide letter dated NIL [(received on

20.08.2024 and revised letter dated 12.09.2024 (received on 18.09.2024)l have

submitted a refund claim for an amount of Rs. 3,34,87,037/- under Section 27 of the

Customs Act, 1962, in respect of interest of IGST paid by them. The Appellant have

submitted that for imports made under exemption of Advance Authorization Scheme

subject to "Pre-import Condition", they had requested for re-assessment of 06 (six) Bills

of Entry filed at Hazira Port, Surat under Circular No. 16/2023 - Cus., dated 07.06.2023.

It is observed that they had filed 06 (six) Bills of Entry al Hazira Port Surat during the

relevant period where they appeared to have violated the pre-import condition and

requested the jurisdictional office for re-call and re-assess the said Bills of Entry filed by

them during the period from 27.03.2018 to 05.11.2018. Therefore, in view of the their

[equest, the subject Bills of Entry were re-called and re-assessed and the Appellant had

paid the IGST alongwith interest in compliance of the order of Hon'ble supreme court

a nd Circular No 1612023-Cus, dated 02.06.2023

,037/- was filed by the Appeilant as a consequence of the Hon'bre CESTAT,

abad Final Order No. 11628 11630 / 2024, dated 23.07.2024 passed in their
se. However, the adjudicating authority was of the view that since the circurar dated

07.06.2023 had not been decrared urtra vires tiil date by the competent authority and
assessment was made finar on the request of the Appe[ant, therefore, craiming the refund
without chailenging the assessment was not permitted in view of the judgment of Hon,bre
supreme'court in the case of rrc Limited Vs. commissioner of centrar Excise, Korkata-
lVreportedin20lg(368)E.1.T.216(s.c.). Therefore,theinterestofRs.3,34,87,037/-

had been herd to be correcry been paid by the Apperant,. whire paying ,GST as per the
judgement of the Hon'bre supreme court of rndia in case of civir Appear No. 290 of 2023
(Uol and others Vs. cosmo Firms Ltd.) and the cBrc circurar No. 16/2023-cus, dated
07 -06-2023 ' Thereafter, a show cause was issued to the Apperant, which was
adjudicated vide the impugned order rejecting the refund craim of Rs 3,34,87,03 7t- paid
by them along with payment of |GST under the provisions of section 27 of the customs
Act, 1962.

Page 1L of 16

It is further observed that the instant refund craim for an amount of Rs.
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"13. ln view of the abovei, it is evident that the claimant filed the instant
claim without taking resource to legal remedies available to them against the

assessmenl e/f-assessrnenf relating to payment of interest in terms of
Circular No. 16/2023 - Cus, dated 07.06.2023. The refund claim has been .

filed in clear violation to the norms set by the Hon'ble Supreme Court vide its
judgment in the case of ITC Ltd. (cited supra). Hence, I am constrained to

reject the refund claim filed by them as non-maintainable. The case law cited

by the claimant are not applicable as the instant case is squarely covergd by

the said judgment of the Hon'ble Supreme Court in the matter of ITC Ltd."

6.4 The Appellant on the other hand has contended that the order of

assessmentStandsmodifiedbytheHon'bleCESTATAhmedabadFina|orderdated

23.oT.2024.lthasbeenfurthercontendedthattherelevantBillsofEntrywerepart

of the SCN which was adjudicated by the Pr' Commissioner of Customs'

Ahmedabadvideo.|-odated,lS.04.2023whichhasbeensetasidebytheHon,ble

CESTAT Ahmedabad Final Order daled 23'07'2024 Thus' the self-assessment ' 'l

and orders of re-assessment, stand modified by the Hon'ble CESTAT Onrnud'5'd1::l

Finalorderdaled23.OT.2024.Hence,decisioninlTCLtdvs.CCE.20lg(368)ELT..:..:

216(SC.)standcompliedwithinthisclaimlnthisregard'itisrelevanttoreferto-'

the Hon'ble CESTAT Ahmedabad Final Order No ll623 -'1 1630 t 2024' daled"'

23.07 .2024, which is reproduced below for ease of reference:-

'5.20 We find that interest is recovered as per Para 5 2(c) of Circular No"'

16/2023-cus dated 07-06-i0is, iip"itu,,t nad no option' but' to pav "tnterest''

alono with IGST, if they wisiii'av'a'it option to pay lpS.T in compliance to para

"r:i 

""r 
i"rt"ii',t" ;'i:64-20;; w A,pei co''t'we rind that rn this case' rssue

is IGST teviabte under sectiin-itti'of cuta's T{l A.ct 1975' Section 3(7) is

"l,rrli, ""itii 
for tGSr ;; s;4" imqolted ilb!?!:'' and it is a separate

i;;;;";;";;;;.nt of custois Bitv teviatte under section 12 of Customs Act

Thus, the Circular No tAiOZS-Cus daled 0706-2023 directing to charge

;;;;iir;;;i. initi*rt i" .r-rr"i", iiitrary to provisio.n ror charsins "interest" u/s

3(7) of Customs Tariff Act idll- un'a du"itions of the Hon'ble Supreme Court'

ii,i,iZl"t iZiiZi" iligi clri Ciu,it n'gn courL, Bombav High couft and

Page 12 of 16

6.2 lt is observed that the adjudicating authority while rejecting the refund claim

of Rs. 3,34,37,87,0371- has in the impugned order held that:-

6.3 On perusal of the impugned order, it is observed that the adjudicating

authority has not considered and given any findings on the order of the Hon'ble

CESTAT Ahmedabad dated 23.07.2024, during the course of adjudication, which

was required to be examined by him and record specifically his findings on the said

order dated 23.07.2024. However, the adjudicating authority rejected the refund

claim merely on the ground that the refund claim was not maintainable in view of the

judgement of the Hon'ble Supreme Court in the case of ITC Ltd supra Thus, the

impugned order insofar it relates to rejecting the refund claim is concerned suffers

from legal infirmity as being non-speaking order.



5.25 We also note that adjudicating authority has relied upon a few
lecisigns in the impugned orders, which are on different facts and appficabre
in such facts. The facts and issue in the present cases are not identicaitio those
cases. Therefore, the ratio of the decision is not directty appricabre in the
present case.

6 Since we-.decile these Appears on the multipre counts, on merits andlimitation, thr_,?ilu, rssues.rarsed by the appeltant are niiia*en up or. drscus sed and the same are left open.
, - : all'

-l-----.-I+]:, rn view of our above discussion and findings, the impugned orders on'." ...,;rfl) wli{mation of demands for interest ana apprzp,ria:i.;; i;;r".t, order of

'$"#,ii,iiiiy{;;x"-:xi;;:,;":ii,ir:'i"i.,:*yi;i;
E 
5 rt is observed that the Hon'bre .ESTAT, Ahmedabad, vide Finar order No

11628 - 11630 / 2024, dared 23.07.2024 has set aside the order of the pr. commissioner
df customs, Ahmedabad dated 18.04.2023, confirming the demands for interest,
appropriation thereof, order of confiscation of goods, and imposition of Redemption fine.
There is no stay on the operation of the order of the Hon,bre Tribunar, Ahmedabad.
Therefore, r am of the considered view that since there is no stay on the said Finar order
daled 23.07 .2024, this order of the jurisdictional Hon,ble CESTAT, Ahmedabad is binding
upon the rower quasi-judiciar authorities. The impugned order has been passed by the
adjudicating authority in crear viorations of principles of judiciar disciprine. The
adjudicating authority has vide retter dated 19.03.202s, while offering comments on the
appear memorandum, stated that the Apperant has fired Misceraneous Apprication

s I 4s -297 / CUS I AHD I 7074'25

other decisions, as mentioned above. We observe that any Circular issued by

CBIC would reftect only the views of Officers on any issue, but, law is also

seftled that decision by Coutt will always prevail dver the views expressed in

a CBIC Circutar. The decisions of Hon'ble Supreme Couft in lhe cases of 2002

(139) ELT-3(SC) - CCE, Vadodara vsDhiren Chemical lndustries and 2008

(12) STR-416(SC) - CCE, BolpurvsRatan Melting & Wire lndustries shotvs fhaf

circular contrary to the statutory provisions has really no existence in the law."

5.21 xxx

5.22 xxx

5.23 xxx

5.24 ln view of the above mentioned provisions of law and judicial
pronouncements, rt ls settled that in the absence of specific provision relating
to levy of lnterest, Redemption Fine and Penalty in respective legislation for
levy duty, the same cannot be demanded or imposed or recovered by taking
recourse to machinery provisions relating to recovery of 32 C/10228-
10230/2024 the duty. Therefore, the orders for recovery of "lnterest,
Redemption Fine and Penalty" in these cases are not sustainable considering
charging provisions of the Customs Act 1962 and relevant provisions under
the Customs Taiff Ac4 1975 and the decisions rendered thereon as mentioned
above. The issue on imposing lnterest, Redemption Fine and penalty is no
longer Reslntegra.
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6.6 ln view of the above, I am required to follow the precedence laid by

judgment of the Hon'ble CESTAT, Ahmedabad daled 23.07 .2024 supta, in light of the law

laid by Hon'ble High Court of Gujarat in case of Lubi lndustries LLP [2018 (337) E.L.T.

1 79 (Guj )l on .ludicial discipline and binding nature of judgment of superior court : i

"6. ln our opinion, the Asslstanl commissioner committed a serious error

in ignoing the binding iu'dgment of superior Courl that too in case of'the

same assesse e. The principle of precedence and iudicial comity are well

6.7 lt will not be out of context to recollect the observations of the Hon'ble

SupremeCourtincaseofKamlakshiFinanceCorporationLtd.[1991(55)E.L'T.433

(SC)], on the issue :

'6. .....1t cannot be too vehemently emphasised .that 
it is of utmgst

importance that, in disposing of the quasi-iu.dicial issues before them'

revenue officers are OounO iftne aecisions oithe appellate authoities' The

order of the Appetlate Coiector is binding,o' tt"..At"i"tunt Collectors

iroiing *ni, his junsdiction and the order of the Tibunal is binding upon

the Assistant Collectors uia tn" Appetlate Collectors *h"..tu!i,'::'-::!:
-in" 

juriraor^, of the Tribunal' The pinciples of iudicial discipline requtre
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bearing No. C/Misc/1001512025 in Appeal No. Cl1o22gt2024 before the Hon,ble

CESTAT, Ahmedabad. The Hon'ble CESTAT vide Order dated 19.02.2025 allowed time

to the adjudicating authority to correct the situation as per law till the next date

(24.03.2025). On perusal of the facts and circumstances of the case, it is apparent that

the impugned order is a non-speaking order and has been passed in violation of the

principles of judicial discipline. The same is not legally sustainable and is liable to be set

aside.

esfab/lshed in our legal system, which

by the decrsions of the Coordinate Benches or of superior Courts' Time and

agatn, this Couri has held that the departmental authoities would be bound

by the iudicial Pronouncements of the statutory Tribunals. Even if the

An order that the adiudicating authoritY maY Pass is made appealable, even

at the hands of the DePaftment' if the order haPPens to aggrieve the

Depaftment. This is cleartY Provided under Section 35 read with Section

35E of the Centrat Excise Act. Therefore, even after the adiudicating

authoritY Passes an order in favour of lhe assessee on the basis of 'the

judgment of the Tribunal, it is alwaYs o1en to the DePaftment to file aPPeal

against such judgment of the adiudicating authoritY "

(emphasis suPPtied)

.;3iui,p!./

l--



.,ffU#r):, lt is pertinent to mention that in the simirar matters, the refund craim fired by

i ,,io ii$o/lFtt have been sanctioned bv the Assistant commissioner, Air cargo comprex,
i;i \ $*db'ao, tne Assistant commissioner of customs, cRc - r, NS - ilr, JNCH and the

\:-*pltlr'Commissioner of Customs (IGST / Refund), Mundra.
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that the orders of the higher appellate authorities should be followed

unreservedly by tho subordinate authorities. The mere fact that the order of

the appellate authoity is not "acceptable" to the depaftment - in itself an

objectionable phrase - and is the subject-matter of an appeal can furnish no

ground for not following it unless its operation has been suspended by a

competent Cout7. lf this healthy rule is not followed, the result will only be

undue harassmen, lo assessees and chaos in administration of tax laws.

7. ........The position now, therefore, is that, if any order passed by an

Asslsfan, Collector or Collector is adverse to the interests of the Revenue,

the immediately higher administrative authoity has the power to have the

matter satisfactoily resolved by taking up the issue to the Appellate

Collector or the Appellate Tribunal as the case may be. ln the light of these

amended provisions, there can be no justification for any Assistant Collector

or Collector refusing to follow the order of the Appellate Collector or the

Appellate Tibunal, as the case may be, even where he may have some

reservations on its correctness. He has to follow the order of the higher
appellate authority. This rnay instantly cause some prejudice to the

Revenue but the remedy ls a/so rn the hands of'the same officer. ....."

7. ln view of above discussions and respectfully following the judgment of

Hon'ble cESTAI, Ahmedabad, I am of the considered view that the Appellant is eligible

for refund claim for an amount of Rs. 3,34,g7,037/- under the provision of Section 27 of
the custcims Act,1,962. The impugned order is regaily not sustainable and is, accordingly,
set aside.
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9 rt is further observed that the aspect of doctrine of unjust enrichment has
not been examined in the impugned order. Hence, thd matter needs to be remanded to 

l

,..l: :-Ojr.:r.r,:g 
authority to onty verify the aspect of unjust enrichment and to dispose of 

],the refund claim of the Appellant accordingly. 
I

l o rn view of the above observations, I find that remitting the present appear toadjudicating authority for deciding the aspect of unjust enrichment in the case, hasbecome sine qua non to meet the ends of .1ustice. Accordingry, the case is remanded
back to the adjudicating authority, in terms oi sub-section of (3) of section 12gA of the"customs Act, i962, for passing a fresh order by foilowing the principres of naturar justice.
ln this regard, I also rely upon the judgment of Hon'ble High court of Gujarat in case ofMedico Labs- 2oo4 ('173) ELT 117 (Guj.), Judgment of Hon,ble Bombav High court incase of Ganesh Benzoprast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and Judgments ofHon'bre Tribunars in case of prem steers pvt. Ltd. r2012-TroL-1317-CESTAT_DELI and

L-
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Hawkins Cookers Lld. 12012 (284) E.L.T. 677 (Tri.-Del)l holding that Commissioner

(Appeals) has power to remand the case under Section - 35A (3) of the Central Excise

Act, 1944 and Section - 12BA (3) of the Customs Act, 1962.

11. ln view of the above, I set aside the impugned order and allow the appeal

filed by the Appellant by way of remand to the adjudicating authority, for passing fresh

order, after examining the aspect of unjust enrichment, after taking the submission made

by the Appellant in the present appeal on record, after following principles of natural

justice.
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