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is copy is granted free of cost for the private use of the person to whom it is issuedTh

2

(a)

III gfi r-rdr 13{r{ rr{ 3-fl1 qr+ } frs sfirdrd qrq fitt q qr+ w qT 3E rrirdr prI;I q{ silt
?rg qrm61 qrrrfr srtGra qrct ofr d.

FII

qr{d 3IIqKI Er6{ rrf,dq B{r{ rR a rlq r{rm

/Order relating to

any goods exported

l{r{il

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

FI) ,1962 3{tqIII X drlr il-6d1I@
3fTqlft

3

ent of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

s+ qrgfr s{tr B-s b wq FrsftEd orq--ilrd €ffi d+ qrBs :

q:T TTIIA rrqld s-{irCTFII GIIq

Paym

thereunder

The revision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accompanied by :

manner as

(6)

fus+1 c'6' qfr + q-qrs tS at qrqmq gw. Rqrc e'rr +{r qrfds.

(rfE, r 870 TT( TI.6 1

(a)

(s)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

Frl 4

(c)

m
crq r$-8, qts,su-s,qffi cilr frfrE cql $ lft{ * orfi-r sn-dr ? + T. 2ool-{r-qo 11fi ur4ur
o., ooo r -{-* * 6qlir qEr 

), *sr fr crq-dr d, t sq fuc Urr*n +. sqrFr6 qcrn E. em.o
qft d qPdqi. qft gco., rTiTr rrqr qrq, ernqr rrfi (s at Tft ofu Fqg \16 err€{ qr sse 6-q

d * t0 ots + Fq d t.2ool - eil-t qfr ('+- mrcs t orfYo 6 6 *1* &' sq fr u. r ooo/ -

, 1962 lqqlEruI Erqt

(d) ate copy of the T.R.6 challan evidencing payment of Rs.20O/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

(as amended) for filing a Revision Application. If the

The duplic

prescribed in the Customs Act, 1962

Td ETI ftesF Trc q6

1962 qRT 129 (1) (q?n

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
under Schedule 1 item 6 of the Court Fee Act, 1870.

prescribed

lCEe 3Rlrfl rflq qf, 4

4 copies of the Application for Revision

TTqT

qrmit*'sq+r fr o,li qft gg onecr * orq+ 6) ofl-cfr c-fqs 6-rdr A d{s qt{r qff llft
+1 ffics t a c-&+ + .liet ortr sfuE/ rigqil ufuo 1vr*6< €rfrtrl), ft-f, d?rf,q, FrsE ftrrrrr)
ris( c'rd, q-{ ffi e} g-{ffqrur on}ct q-qa oc sa+ t.
Under Section 129 DD( 1) ofthe Customs Act, 1962 (as amended), in respect ofthe following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament street, New Delhi within 3 months from the rlate of
communication of the order.
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.l000/-.

4 rs €. z +. i{fi{ qfud qrffit b orf,rqr Grq qrq-d + stria{ fr qfr dt qR w o{re{r * orr6-d

Ir6-qE sr{dr d ai A mqr$ffi Brftftqc 1e62 iht qr{I 12e S (1) + o{fin si{ rft.q.-s fr

Sqr{w., ir*q serc gmofut*oo-tqfte rd}o,'{ur} sqa ffiRq-a qetr{ irftf, 6T

H-s.* t
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A. 3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Sqr{@, ffiq soqTa {@ E +Er 6{ o{frfrq

Grf}fr-rlr, qfBm frfrqfid
Customs, Excise & Servlce Tax Appellate
Tribunal, West Zonal Bench

qsfrqBo, qgcffirr*{, fto-e frt'fil-fiTRgd,

3fglfqt, 3f6rfElqr{-3800 1 6
Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

5 mrlgtr crflqfrqq, 1e62 Efr qrrl 12e g (6) +'B{tn-{, SqrEto, orfuftqq, 1e62 o1 snr 12e

g ( 1) S. 3{fi-{ s{fi-d + srq ffiR'd g-tr Tiffi fr+ qrBs

Under Section I29 A 16) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

(6) 3{fi-d dswfud qrtreC q6ifrrfrScrE-ff 3dt6rffgffiqlrn qqr {6.rfuqrq dqr lrnqr
Tl.qr (s e1 r6c qYE drc{ *rqq qr s-{r$ Ec d * \rs ElrR FqS.

(a) where the amount of duty and interest demanded and penalty levied by any ofhcer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupcesi

" (Ed) irfif, * swfud qrrd t s-6i frd $qrgtr idM Ertr qirn rrar {w, cfu qrq aqr drnqr
rrqr Ts sft r-q-q frE drcr Fqg * 3dt-6 d am< FqA c-{rs ffq * .]rftro q d d; ciq EsR

I Fqg
. 
.lrt

:/
(rr) o{fi-s t {RRa qrrd fr sdi frd fiqrgtr odfro-rff Ercr qrrn rrqr {@ sll* qrq rrn ornqr

rrqr {s +1 T.F.q qqrfl Er€r Frrg * 3fqtr. d fr; Tfl Etrr{ Fqg.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(E W G{rtsr b EFe rt|r]-rrur + qrqi, qii rrq {-6 } roz srA o€ qr, s6r {@ qr {-@ qii Eg f+qE S e, qr Cs + ro"z"

orl 6{i q{, fdi +{d es ft-qE fr t, orffo rqt qr\nn 
r

An appeal against this order shall lie before the Tribunal on pa),ment of 1070 of the duty demanded where duty or

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6 sm erftftcc sff trrur rzg (q & crmrid offie wfuorur t'sca Erw c-+o, 3fr+fi qr- (ol
n-o- rnt{r }. ftSqr rrofrd ol Uurr+S fteqr frtfi 3rer r+q-{ t' ffrS frS rrq srfi-(: - or{dr

1rq erfi-e qr sfi+fi rrr or u-sr+f{ ts frq Erq-r srtfi s. sr{ Tq} fs q} 6T Ew fr ier
dAqrR's.

Under section 129 (a) ofthe said Act, every application made before tie Appellate Tribunal-

(a) in .uI appcal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of ai appeal or a.n applicatioD shall be accompaiied by a fee ol rive HuIrdred rupees
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than live lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(d)



Appeal has been filed by Amit Bellani , Partner of M/s Transmarine Shipping

and Logistics, 282, Meadows, Gokuldham, Shantipura, Ahmedabad - 382210,

(hereinafter referred to as 'the Appellant') in terms of section 128 of the customs Act,

1 962, challenging the Order-in-Originat No. 1 82IADCA/M1O&N23-24, dated 0S. 1 2.2023

(hereinafter referred to as 'the impugned order') passed by the Additional commissioner,

Customs Ahmedabad (hereinafter referred to as the'adjudicating authority').

2. Facts of the case, in brief, are that a specific intelligence was received by

the Directorate of Revenue lntelligence (Hereinafter referred to as "DRl"), which indicated

that Red Sanders was being smuggled out through a container bearing No. BSIU

3151184 covered under Shipping Bill No. 1578745, dated 23.05.2022 fited at tCD

Sabarmati, Ahmedabad by M/s. Kusum lndustries, 401 Krishnashary Flatsl, Arya Kanya

Road, Karelibaug, Vadodara (lEC No. DJMPB3863E) (For the sake of brevity herein after

also referred as "M/s. Kusum lndustries" or "the Exporter"). The intelligence further

suggested that the Red Sander Logs was being exported in the guise of declared cargo

"Prestine Assorted Toiletries 4-5 LTR (White & Blue) HS Code 34025000" of M/s. Kusum

lndustries. The said consignment got Let Export Order (LEO) on 24.05.2022 from lCD,

Sabarmati, Kaligam, Ahmedabad. The suspected container was lying at Mundra Port.

Hence, on 25.05.2022, the container was put on hold by DRI for further examination. The

particulars of the Container and the Shipping Bill is as under: /'r*:-
a

*: HShipping Bill No. and Date I
1 57 87 45 daied 23.05.2022

Name of the Exporter

IEC No. of the exporter DJMPB3863E

GST lN No. of Exporter 24DJ IVIP83863E12D

BIN No./lT PAN No. DJMPB3863E

Name of the Customs broker, who
filed Shipping Bill

Name and address of the
Consignee

M/s. Right Ship Agency
Khaqan General Trading LLC, 104, Brothers
Tower AL Taawun Street, Sharjah, UAE, PO
Box -22165

Buyers Name and Address

Port of Loading

Khaqan General Trading LLC, 104, Brothers
Tower AL Taawun Street, Sharjah, UAE, PO

Box -22165

lNSB16 (lCD Sabarmati)

Port of Discharge AEMKH (Mina Khalid)

No. of Packages 675

Gross Weight (Kgs) 14519

Net Weight (Kgs)

Quantity 13500 LTR

lnvoice Value 9985.95 USD

FOB Value 9475.95 USD

lnvoice No. and Date Kl I 1 05 12022-2023 dated 23.0 5.2022
Drawback Claimed RS 9473.11

Page 4 of 25
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lntention to claim MEIS reflected in Shipping

Biil

Descrip tion of Export Goods

CTH No

Prestine Assorted Toiletries 4x5 LTR (white

& Blue)

34025000

Whether a ainst LUT?

Yes, against the LUT- ARN - No.

AD2402220037 7 20 daled 08.02.2022.

Size of Container 20 feet

139620

100% advance payment

Seal Type Warehouse sealed

Vehicle No., through which the
container was removed from the

factory of the exporter to ICD to

Mundra Port GJ-122-1209

LEO Date

2.1 Based on the above intelligence, the cargo covered under Shipping Bill No.

1578745, dated 23.05.2022 in Container No. BSIU 3151184 was put on hold and placed

in MICT, CFS, Mundra. The consignment was scanned at Container Scanning Division,

Mundra on 26.05.2022 wherein it was reported as mismatched. Then the consignment

was examined thoroughly by the officers of DRI under Panchnama dated 26.05.2022

at MICT, CFS, Mundra. During examination of the goods, the container was found

ith 840 Logs of wood - total weighing 14.634 MTs, instead of declared cargo

Assorted Toiletries 45 LTR (White & Blue) HS Code 34025000". Officers of

epartment were called on the spot and after examining the logs, the officers of

Department opined that the wooden logs appear to be Red Sander Logs. Nothing

except Red Sander Logs were found stuffed in the said container. Thus, the consignment

for export through Mundra Port of M/s Kusum lndustries, Vadodara was found to be

misdeclared and prohibited cargo of Red Sanders, was found attempted to be exported

in guise of export of "Prestine Assorted Toiletries 45 LTR (White & Blue) HS Code

34025000". The inventory of the wooden logs was prepared and it was noticed that there

were 840 numbers of Red Sander Logs weighing 14.634 MTs stuffed in the said container

in place of declared goods i.e. "Prestine Assorted Toiletries 4-5 LTR (White & Blue) HS

Code 34025000", as per the following particulars:

Shipping Bill No. and Date 1 57 87 45 dated 23.05.2022

Container No BStU 3151 184

Weight as declared in Shipping Bill 14519 Kgs Gross, '13433.50 Kgs Net

Weight noticed during examination on

26.05.2022

Goods found actually contained in the
Container
Value of the Goods @ Rs.80 Lakhs/MT for
Red Sander

14634.09 Kgs

840 Logs of Red Sander with weight of
14.634 MTs

Red Sander Rs.1 1 .70 Crores

As per Sr No. 1BB of Chapter 44 of Schedule 2 of the ITC (HS) Export

a
tr

ll

22
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Policy 2015-2020, export of Red sander wood (RSW) in any form, which is classifiable

under HS code 44039918, is prohibited. Further, in terms of Notification No. 56/2015-
2020, dtd.18.02.2019 issued by the central Government under Section 3 of the FTDR

Act, '1992, export of Red sander wood (RSW) in any form, failing under HS code
44039918 has been made prohibited again in the Amended Export policy also. As per

Section 3(3) of the FTDR Act, 1992, the goods to which an order issued under Section

3(2) of the FTDR Act, 1992 applies, shall be deemed to be the goods, the export of which

has been prohibited under section 'l 'l of the customs Act, 1962 and all the provisions of
the customs Act, 1962 shall have effect accordingly. Therefore, the attempt made for

export of Red Sander logs was in violation of the prohibition imposed under Section 11 of
the customs Act, 1962 as well as the Foreign Trade policy 20 j s-2020 and the provisions

of FTDR Act, 1992. Red sanders, which is known as "pterocarpus santalinus" has also

been declared as "endangered species" covered underAppendix ll of clrES (convention

on International rrade in Endangered Species), hence the export ofthe Red sanders out

of lndia is restricted by virtue of the said Treaty/convention. Hence, the said undeclared

and concealed 840 number of Red sander Logs weighing 14.634 MTs, which were

recovered from abovementioned container, having value of Rs. 11,70,72,000/-, which

were attempted to be illegally exported by circumventing export prohibition, which were

liable for confiscation under the provisions of section 'l 13 of the customs Act, 'l 962, were

placed under seizure under section 1 10 (1) of the customs Act, 1 962 vide panchnama

dhd.26.052022 and representative samples of the Red Sander wood attempted for export

were also drawn. ln this regard a separate seizure Memo dated 26.0s.2022 was also

issued. The seized consignment was handed over to the custodian M/s. Mlcr, cFS, Mgg

sEZ a container Freight station of M/s. Adani Port and sEZ, Mundra under Supratnama

dated 26.05.2022. During the Panchnama dated 26.05.2022 the container was lldr
inspected by a surveyor, who opined that there is possibility that the container ha

tampered as the screws and bolts at the latch portion of the front door where t J-1

.-.:

seals are locked appear to have been mishandled recently

2.3 Pursuant to the above, searches /examination were conducted by)#:'':ij-t'
officers of DRI at following premises: -

2.3.1 Principal Place of Business of the exporter i.e. M/s Kusum lndustries (GST

No. 24DJMPB3863E1ZD) at 401 Krishnashary Flats-1, Arya Kanya Road, Karelibaug,

Vadodara was searched on 27.05.2022 by the team of DRI Officers wherein Shri Manish

P. Barot informed that M/s Kusum lndustries was a proprietorship firm in the name of hrs

daughter Ms. Mahima Manish Barot and he was looking after all the activities of the firm

and his daughter was not indulged in any work of the firm. Further Shri Manish P. Barot

informs that M/s Kusum lndustries was engaged in manufacturing of Prestine brand

toiletries and also informed that the manufacturing unit is situated at beside Randhava

Transport, Savali Road, Dumad Village, Distt. Vadodara and accordingly the said

premises was searched and a running Panchnama dated 27.05.2022 was drawn; during

\

i'.{i ,d
)

Page 6 of 25



the Panchnama dated 27 .05.2022 various incriminating documents were recovered

2.3.2 [Vl/s Transmarine Shipping & Logistics, 1019, City Centre 2, Nr. CIMS

Hospital, Science City Road, Sola, Ahmedabad was searched on27.05.2022 by the team

of DRI Officers in the presence of Shri Amit Bellani, Partner in M/s Transmarine Shipping

& Logistics (Appellant) and a Panchnama dated 27.05.2022 was drawn; during the

Panchnama dated 27.05.2022 various incriminating documents relating to the export

were recovered.

2.3.3 Godown at Plot No. 17,Uma lndustrial Estate, Behind Bhagyodaya Hotel,

Vasana, Sanand,Ahmedabad -382170 wassearched on09.07.2022&10.07.2022.fhe

owner of the godown informed that the he had rented the said godown to Shri Sameer

Khan on a monthty rent of Rs. 20,000/- and the agreement was made in the name of his

wife Ms. Hasina Samir Shaikh. During the search, 03 liquid bottles of "Prestine Cleanei'

were found in labour / care taker room named Shri Sukhdev Rajak. Shri Sukhdev Rajak

told that he had done work of loading of goods and had loaded the Prestine brand cleaner

in boxes in the truck of Shri Sammer Khan in another premise near Natraj Estate and had

taken out the said 03 cans of cleaner from there. Therefore the Panchnama was closed

for the day and the DRI team went to another godown for search. Again on 10.07 .22, the

godown was searched and all the 50 kg cattle feed bags were stacked systematically.

Beneath those bags were found concealed 164 Red Sander wood logs weighing 4.229

The identity of the wooden logs was confirmed by the Range Forest Officer, Sanand

the course of Panchnama dated 1 0.07.2022the 164logs of Red Sanders weighing

T were seized along with other covering materials viz. Cattle feed, lron Bars,

leaner vide Seizure [Vlemo dated 10.07.2022. Thereafter, the seized 164 logs

ng 4.229 MT were taken to the Thar Dry Port, ICD Sanand and handed over to Shri

rvesh Tripathi Sr. Executive, Thar Dry Port vide Supratnama dated 1 0.07.2022 and lhe

covering goods of Red Sanders were handed over to the godown owner for safe custody

vide Supratnama dated 10.07.22 which were later transferred to lCD, Viramgam for safe

custody under Panchnama dated 14.10.2022 and handed over to Shri Bharat Gupta,

Assistant Manager, ICD Viramgam vide Supratnama dated 14.10.2022.

2.3.4 Godown at Plot No. 198, Natraj Estate, Vasana(E), Sanand, Viramgam

Road, Distt. Ahmedabad was searched on 09.07 .2022, the godown was identified by Shri

Sukhdev Rajak who does work of labour and had informed that he had loaded the toilet

cleaner with the brand name of "Prestine" in the truck and from that consignment had

taken out 03 loose cans from the goods. The godown was found empty and the owner of

the godown informed that this godown has been given on rent to Shri Sameer Khan.

arched on 08.07.2022 and a Panchnama dated 08.07.2022 was drawn

I

I

400605 was se
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2.3.5 Residence of Shri Firoz Chichwelkar @ Sameer Khan, Jafir Apartment, A-

Wing, Room No. 303, Near Jumma Masjid, Kalwa Naka, Thane West, Maharashtra-
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during the Panchnama dated 08.07.2022, various incriminating documents and 03 mobile

phones were recovered.

2.3.6 Search at office of M/s Sai Transport and Logistics, 22, Hilton Tower,

Jijamata Road, Sher-e-Punjab Colony, Andheri (E) - 400093 was conducted on

08.07.2022 and Panchnama dated 08.072022 was drawn. During the search, invoice

raised by Shri Rohan Kumar in the name of M/s. Sai Transport & logistics at the given

address was shown to the Branch head of Mis Sai Logistic, to identify whether they have

issued such invoice which they replied in negative. Further, they failed to identify from the

photograph of Shri Rohan Kumar, driver Vishal / Majhark Firoz Abdul Rehman

Chinchwelkar. Therefore, it appeared that Shri Rohan Kumar had issued the fake invoice

of M/s. Sai Transport & Logistics using address of M/s Sai Transport and Logistics at 22,

Hilton Tower, Jijamata Road, Sher-e-Punjab Colony, Andheri (E)-400093.

2.3.7 The GSTIN number used in the invoice raised by Shri Rohan Kumar

27APOPA5522N'1ZM pertained to M/s Sai Transport, 001, Lalji Compound, Janata

Colony, Gilbert Hill Road, Andheri West, Mumbai, Maharashtra - 4O0OS8. Hence, office

of M/s Sai Transport, 001, Lalji Compound, Janata Colony, Gilbert Hill Road, Andheri

West, Mumbai, Maharashtra-400058 was searched on 08.07.2022 but the said address

was not traced out and it was found that the said Lalji Compound had gone into

redevelopment and the same was under construction.

2.3.9 Search at residence of Shri Rohan Kumar @ Aryan Ganesh Thorat @
Ganesh Laxman Ujhagrae at M/s Om Sai Transport, 8-403, Radhesham Complex, plot

No. 28, sector No. 08, Kamothe-410209 was conducted vide visit Note dated og.09.2022

and found that the said flat was recently occupied by some other person in the month of

June-2022 and shri Rohan Kumar @ Aryan Ganesh rhorat @ Ganesh Laxman Ujhagrae

was not found at that address.

2.4 The data stored in some mobiles phones / electronic devrces voluntarily

surrendered by the persons involved in this case is pending extraction from Forensics. In

the course of investigation, Statements recorded and submissions of certain persons are

as under:-

Shri Bhamar Ram Bhai Wagha Bhai: Statement recorded on June 2, 2022,

confirming that Shri Rohan contacted him and he provided shri Rohan Kumar with

Amit Bellani's (Appellant) contact details.

2.3.8 Address of M/s Aryan Logistics, Shop No. 45/46, Suyash p^rk, {ilft;jr:^j-)..
11, sector23, Utwe -41021a was searched on12.07.2022. During the visit dX-"pffi*;: ':il
Suyash park, it was found that there were onty 34 shops having Shop No. 1 to SkIa\Jffiit'-i: -t $ I
Shop No. 45/46 does not exist. t.-Li) ---.-.-,' ,,'

''\._a E't i;,..? ,/"
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Shri Manish P. Barot, Authorized person of M/s Kusum Industries: Statement

recorded on July 28,2022, where he stated he did not know M/s Khaqan General

Trading LLC, and Shri Rohan Kumar contacted him for export. He also mentioned

that his employee Dipak Yadav was informed about the proposed examination of

their consignment at Mundra by Amit Bellani, but failed to inform him.

Shri Amit Bellani, Partner of M/s. Transmarine Shipping & Logistics (Appellant):

Statement recorded on June 2,2022. He stated that his firm started in 2016 and

handled three consignments for M/s. Kusum lndustries destined for UAE, with

"Pristine assorted Toiletries" as the main export product. He received instructions

from Shri Rohan Kumar for the third shipment.

Shri Adidravid Rakesh Kumar, Prop. M/s Abhi Container Services: Statement

recorded on July 25, 2022, regarding the delivery of Container No. BS|U315i184

to M/s Sai Transport on May 21 ,2022.

Shri Manish R. Barot and Miss Mahima M. Barot: They presented identical

submissions on December 26,2022, and February 11,2023, regarding the export

of "Prestine assorted Toiletries" which were replaced with Red Sanders during

transit.

Representative of M/s Right Ship Agency: Submissions made on Odobet 4,2023,

stating they were unaware of Red Sanders being stuffed in the container and their

ftr, role was limited to filing documents.

ri Pathan Mazhar Khan: His culpability was assessed, where it was found that

engaged in replacing container contents, transported prohibited Red Sander

s, and willfully did not appear during investigation and personal hearing, thus

accepting his fault and rendering himself liable for penal action

2.5 Therefore a Show Cause Notice F. No. Vlll/10-123/DRI-RU-

GandhidhamiO &NHQ1202223 daled 23.11 .2022 was issued to M/s. Kusum lndustries,

Vadodara, M/s. Khaqan General Trading LLC, Sharjah, Dubai and / or any other person

or persons having claim over the seized quantities of Red Sander logs caUing upon them

to show cause to the Additional Commissioner of Customs, Custom House, Ahmedabad

as to why:-

i
I

t tr,

I
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(a) '1004 Nos. of Red Sander logs, weighing 18.863 MT having market value of about

Rs. 15,09,04,0001 @ Rs. 80 Lakhs/MT, which were attempted for export in

vrolation of the prohibition imposed on the same, and which were seized from the

Container No. 8S1U3151184 covered underthe Shipping Bill No. 1578745, dated

23.05.2022 filed at Mundra Port by the Customs Brokers M/s. Right Shipping

Agency in the name of the exporter as M/s. Kusum lndustries, Vadodara and from

the Godown No. 17, Uma lndustrial Estate, Behind Bhagyodaya Hotel, Vasana,

Sanand Ahmedabad should not be confiscated under Sections 113(d)' 113(h)'

1 1 3(e) and '1 13(i) of the Customs Act, 1962; and

(b) 312 bags of 50 kg of Animal feed, 204 bags of 32 Kgs of Powderfor animal feed,
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220 Nos. solid lron Rods, which were used for concealing the 164 Red sander

logs in the godown No. 17, Uma lndustrial Estate, Behind Bhagyodaya Hotel,

Vasana, Sanand Ahmedabad, which were attempted for export in violation of the
prohibition imposed on the same, and which were seized on i 0.07.2022, should

not be confiscated under Section 1 19 of the Customs Act, 1962; and

(c) one 20 feet container No. BSIU 31s1184 which was used for the smuggling of

840 Red sanders logs seized on 26.0s.2022, should not be confiscated under

Section 1 1 8 of the Customs Act, ,'1g62; 
and

(d) The Let Export order issued under Section 51 of the customs Act, 1962 for the

Shipping Bill No. 1578745 dated 23.0s.2022 on the basis of wrong declarations

should not be cancelled, being obtained fraudulenfly; and

(e) The claims for drawback of Rs. 9473/- electronically filed by M/s. Kusum

lndustries, Vadodara white filing the Shipping Bill No. .1578745 dated 23.05.2022

filed by them at lcD Khodiar are not permissible for sanction in favour of the

exporter in view of the apparent discrepancies noticed during the examination,

and hence the same should not be rejected under the provisions of section 75A

(2) of the Customs Act, 1962 read with Rule 16 of the Customs, Central Excise

Duties and Service Tax Drawback Rules, 199S/ Rule .17 
of the Customs, Central

Excise Duties and Service Tax Drawback Rules, 2017; and

(0 Penalty should not be imposed on each of them individualty under Section 114(i)

and 114AA of the Customs Act, 1962; and

(S) Any other person claiming ownership of the seized goods are

specifically directed to produce the evidence of legal possession an

of the seized goods along with their reply to the Notice. ln case

submission of such evidence, their claim may not be entertained an

may be proceeded ahead accordingly

2.5.1 Shri Shrikant Rayshibhai Maheshwari who was the registered owner made

the vehicle no. GJ-12-z-1209 liable for confiscation under the provisions of section 1 15

(2) of the Customs Act, 1962 in light of his allowing usage of the said conveyance as a

means of transport in the smuggling of Red Sander logs. Therefore, vide the

aforementioned show cause notice, shri shrikant Rayshibhai Maheshwari was called

upon to show cause to the Additional Commissioner of Customs, Custom House,

Ahmedabad as to why the Vehicle No. GJ-12-Z-1209, which was used for transportation

of the Red sander logs, should not be ordered for confiscation under section 11s(2) of

the Customs Act, 1962.

2.5.2 Vide the aforementioned show cause notice, the following further persons/

companies/firms/ concerns as appearing in column 2 of the following table, were

individually and separately called upon to show cause in writing to the competent

authority, Additional commissioner of customs, custom House, Ahmedabad, as to why

Penalty should not be imposed on each of them individually under below mentioned penal

Y6\
lFlrE Ini

Page 10 of 25
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provisions, separately, for the acts of omissions and commissions in the smuggling of the

red sander logs out of lndia in violation of the prohibition imposed on the same under the

Customs Act, 1962: -

26 The adjudicating authority vide the impugned order has passed the order

as detailed below.-

Penal provisions under

Customs Act, 1962

Name (S / Shri/ Ms. / Smt. / M/s)S.

No

(3) (4) (5)(1) (2)

117114 (i), 11444,Shri Manish Pravinchand Barot, Authorized

person of [VI/s Kusum lndustries, Vadodara

11444,114 (i),Ms. Mahima M. Barot, Prop. M/s Kusum

lnd ustries, Vadodara

1

2

114 (i), 11444,.>
Shri Flroz Abdul Rehman Chinchwelkar

@Sameer Khan

114AA,114 (i),4

114 (i), 114AA,

Shri Ganesh Laxman Ujhagare @Rohan

Kumar @Aryan Ganesh Thorat

Shri Amit Belani, partner of M/s Transmarine

Shipping & Logistics, Ahmedabad (Appellant)
5

114 (i)6 Shri Anwar Sheikh, Gowandi, Alumbal,

Mumbai

114 (i)7

11444,114 (i),

Shri Pathan Mazhar Khan s/o Sher Khan

Pathan, Iliyas colony, Near Jameel Masjid,

Harsool, Aurangabad-431 001
,

b_ )

# 114 (i), 114AA,hri Shrikant Rayshibhai Maheshwari, Bhuj

(Owner of Trailer No. GJ-12-Z-1209)

11444,114 (i),10 I\//s. Khaqan General Trading LLC, 104,

Brothers Tower Al Taawun Street, Sharjah,

UAE P.O. Box No. 22165

114(i)M/s. Right Ship Agency at Ahmedabad11
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He ordered absolute confiscation of the goods i.e. 1004 logs of Red Sanders

weighing 18.863 MT and having market value of Rs. 15,09,04,000/- seized from

Container bearing No. BSlU3151184 covered under Shipping Bill no. 1578745

dated 23.05.2022 and from Godown no. 17, Uma lndustrial Estate, behind

Bhagyodaya Hotel, Vasana, Sanand, Ahmedabad under Section 1 13(d), 113(e),

1 1 3 (h) and 1 13 (i) of the Customs Act, 1 962;

He ordered absolute confiscation of 312 bags of 50 kg of Animal feed, 204 bags

of 32 Kgs of Powder for animal feed, 220 Nos. Solid lron Rods, which were used

for concealing the 164 Red Sander logs in the godown No. 17, Uma lndustrial

Estate, Behind Bhagyodaya Hotel, Vasana, Sanand Ahmedabad, which were

attempted for export in violation of the prohibition imposed on the same, and

i

ii

..Shri Gunvant Kanubhai Nakrani, Godown

gqwner Plot No. 17, Uma lndustrial Estate,

tbr,inO Bhagyodaya Hotel, Vasana, Sanand,

fllstt. Ahmedabad, Gujarat-382 1 7O
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which were seized on 10.07 .2022, under Section 1.lg of the Customs Act, 1962;

He refrained from confiscating the Container Nos. BSIU 3151 1g4 under the

provisions of Section 118 (a) of the Customs Act, 1962, in view of the reasons

mentioned at para 15.C of the impugned order;

He ordered cancellation of the Let Export order issued under section 51 of the

Customs Act, 1962 for the Shipping Bill No. 1S7B745 dated 23.05.2022 on the

basis of wrong declarations and on being obtained fraudulenfly;

He rejected the claims for drawback of Rs. 94731 electronically filed by M/s.

Kusum lndustries, Vadodara while filing the Shipping Bill No. 1578745, dated

23.05.2022 filed by them at ICD Khodiyar being not permissible for sanction in

favour of the exporter in view of the apparent discrepancies noticed during the

examination under the provisions of the 75A (2) of the Customs Act, 1962 read

with Rule '16 of the Customs, Central Excise Duties and Service Tax Drawback

Rules, 1995/ Rule '17 of the Customs, Central Excise Duties and Service Tax

Drawback Rules, 20'17;

He imposed a penalty of Rs.25,00,000/- on Shri Manish p. Barot, authorized

person of M/s Kusum lndustries, Vadodara under section 1 i4 (i) of the Customs

Act, 1962;

He imposed a penalty of Rs. 25,00,000/- on Shri Manish P. Barot, authorized

person of M/s Kusum lndustries, Vadodara under section 1 14 AA of the Customs

Act 1962;

He imposed a penalty of Rs. 25,00,0001 on Shri Manish P Barot,

person of M/s Kusum lndustries, Vadodara under section 117 ol th

Act, 1962;

He imposed a penalty of Rs.25,00,0001 on Ms Mahima M. Barot, Proprietpr-of .

'..':'.1.''
M/s Kusum lndustries, Vadodara under section 114 (i) of the Customs Act, 1!62;*
He imposed a penalty of Rs. 25,00,000/- on Ms Mahima M. Barot, Proprietor of

M/s Kusum lndustries, Vadodara under section 1 14 AA of the Custom$ Rct, 't OOZ;

He imposed a penalty of Rs. 1,00,00,0001 on Shri Firoz Abdilrl Rehman

Chinchwelkar @ Sameer Khan, who planned, monitored and executed the

consignments of smuggling of Red Sanders in guise of "Prestine Assorted

Toiletries 4*5 Ltrs." under 114 (i) of the Customs Act, '1962;

He imposed a penalty of Rs. 1,00,00,0001 on Shri Firoz Abdqrl Rehman

Chinchwelkar @ Sameer Khan, who planned, monitored and executed the

consignments of smuggling of Red Sanders in guise of "Prestine Assorted

Toiletries 4.5 Ltrs." under section 114 AA of the Customs Act, 1962;

He imposed a penalty of Rs. 1,00,00,000/- on Shri Ganesh Laxman Ujhagare @

Rohan Kumar @ Aryan Ganesh Thorat, who planned, monitored and executed

the consignments of smuggling of Red Sanders in guise of "Prestine Assorted

Toiletries 4.5 Ltrs." under 114 (i) of the Customs Act, 1962;

He imposed a penalty of Rs. 1,00,00,000/- on Shri Ganesh Laxman Ujhagare @

Rohan Kumar @ Aryan Ganesh Thorat, who planned, monitored and executed

16
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the consignments of smuggling of Red Sanders in guise of "Prestine Assorted

Toiletries 4-5 Ltrs." under section 114 AA of the Customs Act, 1962;

He imposed a penalty of Rs. '10,00,000/- on Shri Amit Belani Partner in M/s

Transmarine Shipping and Logistics (Appellant), who in connivance with Shri

Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan Ganesh Thorat arranged

for container used for smuggling of Red Sanders under section 114 (i) of the

Customs Act, 1962;

He imposed a penalty of Rs. 10,00,000/- on Shri Amit Belani Partner in M/s

Transmarine Shipping and Logistics (Appellant), who in connivance with Shri

Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan Ganesh Thorat arranged

for container used for smuggling of Red Sanders under section 114 AA of the

Customs Act, 1962;

He imposed a penalty of Rs. 1,00,00,000/- on Shri Anwar Sheikh, Gowandi,

Alumbal, Mumbai, who financed the smuggling of goods and in connivance with

Shri Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan Ganesh Thorat and

Shri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan planned, monitored and

executed the consignments of smuggling of Red Sanders under 114 (i) of the

Customs Act, 1962;

He imposed a penalty of Rs. 1,00,00,000/- on Shri Anwar Sheikh, Gowandi,

Alumbal, Mumbai, who financed the smuggling of goods and in connivance with

Shri Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan Ganesh Thorat and

hri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan planned, monitored and

xecuted the consignments of smuggling of Red Sanders under section 114 AA

of the Customs Act, 1962;

He imposed a penalty of Rs. 5,00,000/- on Shri Pathan Mazhar Khan s/o Sher

Khan Pathan, lliyas colony, Near Jameel Masjid, Harsool, Aurangabad-431001 ,

who in connivance with Shri Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan

Ganesh Thorat and Shri FirozAbdul Rehman Chinchwelkar @ Sameer Khan and

Shri Anwar Sheikh monitored and transported the consignments of smuggling of

Red Sanders under 114 (i) of the Customs Act, 1962;

He imposed a penalty of Rs. 5,00,000/- on Shri Pathan Mazhar Khan s/o Sher

Khan Pathan, lliyas colony, Near Jameel Masjid, Harsool, Aurangabad-431001 ,

who in connivance with Shri Ganesh Laxman Ujhagare @ Rohan Kumar @ Aryan

Ganesh Thorat and Shri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan and

Shri Anwar Sheikh monitored and transported the consignments of smuggling of

Red Sanders under 114 AA of the Customs Act, 1962;

He imposed a penalty of Rs. 5,00,000/- on Shri Gunvant Kanubhai Nakrani,

Godown owner Plot No. 17, Uma lndustrial Estate, Behind Bhagyodaya Hotel,

Vasana, Sanand, Distt. Ahmedabad, Gujarat-382170 who provided his godown

to Shri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan and connived with

him to execute the smuggling of Red Sanders under Section 1 14 (i) of the

Customs Act, 1962;

I
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He imposed a penalty of Rs. 5,00,0001 on Shri Gunvant Kanubhai Nakrani,

Godown owner Plot No. 17, Uma lndustrial Estate, Behind Bhagyodaya Hotel,

Vasana, Sanand, Distt. Ahmedabad, Gujarat-382170 who provided his godown

to Shri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan and connived with

him to execute the smuggling of Red Sanders under section 1 14 AA of the

Customs Act, 1962;

He imposed a penalty of Rs. 2,50,000/- on Shri Shrikant Rayshibhai Maheshwari,

Bhuj, the owner of Trailer No. GJ-12-Z-1209, who provided his said Vehicle to

Shri Firoz Abdul Rehman Chinchwelkar @Sameer Khan and connived with him

to execute the smuggling of Red Sanders under Section i 14 (i) of the Customs

Act, 1962;

He imposed a penalty of Rs.2,50,000/- onShri Shrikant Rayshibhai Maheshwari,

Bhuj, the owner of Trailer No. GJ-12-Z-1209, who provided his said Vehicle to

Shri Firoz Abdul Rehman Chinchwelkar @ Sameer Khan and connived with him

to execute the smuggling of Red Sanders under section 114 AA of the Customs

Act, 1962;

He imposed a penalty of Rs. 50,00,0001 on M/s. Khaqan General Trading LLC,

104, Brothers Tower Al Taawun Street, Sharjah, UAE P.O. Box No. 221654 for

importing and attempting to import, for consideration, Red Sanders from lndia

under Section 11a (i) of the Customs Act, 1962;

He imposed a penalty of Rs. 50,00,0001 on A/l/s. Khaqan General Tra

104, Brothers Tower AI Taawun Street, Sharjah, UAE P.O, Box No. 2

importing and attempting to import, for consideration, Red Sanders f

under section 114 AA of the Customs Act, 1962;

He imposed a penalty of Rs. 1,00,000/- on M/s. Right Ship Agency at

Ahmedabad, the Customs Broker for failing to discharge his obligation as

customs broker and aiding in export of illegal export of Red Sanders from lndia

under Section 1 14 (i) of the Customs Act, 1962;

He imposed a penalty of Rs.1,00,000i- on Mis. Right Ship Agency at

Ahmedabad, the customs broker for failing to discharge his obligation as customs

broker and aiding in illegal export of Red Sanders from lndia under section 114

AA of the Customs Act, 1962'

He ordered denial of any further claim by any other person over seized goods

mentioned in para supra, as no one has claimed ownership of the seized goods

and has not presented any documentary evidence to support their claim during

the course of investigation and adjudication proceedings;

He ordered confiscation of Vehicle bearing No. GJ-12-Z-1209 that was used for

smuggling of 840 logs of Red Sanders under Section '1 15(2) of the Customs Act,

1962. He gave an option to Shrikant Rayshibhai Maheshwari, Bhuj, the legal

owner of the said Vehicle, to redeem the truck bearing no. GJ-12-Z-1209 on

payment of redemption fine of Rs. 50,000/- under Section 125 (1) of the Customs

Act, 1962.

Page 14 of 25
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3. Being aggrieved with the impugned order, the Appellant has filed the

present appeals wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted that the impugned order passed by the

adjudicating authority is in gross violation of the principles of natural justice in as much as

the ad.iudicating authority has not considered and has not given any findings as regards

the various decisions and case laws relied upon by the appellant during the course of

adjudication. The appellant had relied upon various case laws, as is evident from

paragraph 6 of the reply dated 21.12.2022, these case laws were on the point that penal

action cannot be taken against agencies like Customs House Agent or a C&F agent or a

shipping line only because there was a case of smuggling of prohibited goods, if such

agencies were not involved in smuggling and that they had no knowledge about

smuggling proposed to be done by their clients. The appellant had during the course of

adjudication also pointed out that in the facts of the present case, no cogent evidence has

been relied upon by the department to show that the appellant was aware of substitution

of goods and mis-declaration being undertaken by M/s. Kusum lndustries. The

adjudicating authority has not considered the submissions made by the appellant as

\3r
f,r. s these points and has merely held that the actions of appellant indicates of willful

of duties resulting in attempt of export of Red Sanders and hence is liable for

ction. Therefore, the impugned order passed by the adjudicating authority, being

violation of the principles of natural justice is liable to be set aside on this ground

3.2 lt is submitted that on a perusal of paragraph F.7 of the impugned order, it

is apparent that the only reason given by the adjudicating authority is that the appellant

played a vital role in this planned strategy to export the prohibited goods i.e Red Sander

logs, by way of concerning themselves in facilitation of smuggling of Red sander logs.

Furthermore another reason canvassed by the adjudicating authority is that appellant

relied upon the information and did not verify the details earlier when for the first time Shri

Rohan Kumar has contacted him. On the basis of these reasons the penal liability has

been fastened on the appellant, however, none of the reasons canvassed by the

adjudicating authority justify or warrant the imposition of any penalty. lt is submitted that

the appellant's role was limited to container booking and customs clearance (out-source)

and the transportation of this container was not in appellant's control during the course of

shipment. The fact that the goods in the nature of Prestine Assorted Toiletries Liquid were

stuffed in the container from the premises of Mis. Kusum lndustries and that such goods

were replaced in the godown when the container was being transported to the Port is

established on record of this case. The adjudicating authority other than given reasons

like carelessness and failure in due diligence has not canvassed any other reason to

justify the imposition of such d isproportionate penalty. The adjudicating authority while

rendering its findings has also further substantiated the appellant's stand that the

I
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appellant acted as a foMarder in this case and were involved in booking of container

freight, customs clearance, etc. The adjudicating authority has also not given any such

findings as regards that the appellant actually connived with M/s. Kusum lndustries to get

some undue advantage by exporting prohibited goods. Therefore, in absence of any of

such findings in the impugned order, the adjudicating authority could not have imposed

penalty to the tune of Rs. 20,00,000/- in total on the premise that the appellant did not

exercise due diligence and did not verify the particulars given by M/s. Kusum lndustries

and shri Rohan Kumar. The impugned order which seeks to impose d isproportionate

penalties on the appellant is liable to be set aside in the interest of justice.

3.3 lt is an undisputed fact that in the past also the Appellant had handled

shipments for M/s Kusum lndustries on the directions of shri Rohan Kumar. That after

agreeing to the rate for appellant's services, one shipment of liquid cargo in the nature of

toiletries was handled by appellant for export, the exporter was M/s. Kusum lnd ustries,

but all the documentation and instructions were given to appellant by shri Rohan Kumar.

The Appellant's bill for the seryices was raised on M/s. Kusum lndustries as instructed by

Shri Rohan Kumar, and payment of Rs.'1,98,985/- was also received in appellant's bank

account from M/s. Kusum lndustries through RTGS from their Axis Bank account. Another

shipment of the same type of cargo was handled by appellant for export for M/s, Kusum

lndustries, and invoice No. EXP/065/0312022 was raised by appellant on 24.3.2022 on

M/s. Kusum lndustries, and a payment of Rs.1,05,446/- was received in appellant's bank

account from M/s. Kusum lndustries on 25.3.2022. ln this case also, documents and

instructions were given to the appellant by Shri Rohan Kumar, but the goods were

exported in the name of M/s. Kusum lndustries, and the payment for services was also

received by appellant from M/s. Kusum lndustries. Thus the appellant handled export

related activities for the goods of M/s. Kusum lndustries on two occasions; on both the

occasions, the documents and instructions were received by the appellant from Shri

Rohan Kumar, though the payment was received from the exporter M/s. Kusum

lndustries; and no issues or difficulties of whatsoever nature arose in this work. ln the

present case the appellant was instructed by Shri Rohan Kumar by WhatsApp message

on 16.5.2022 for handling a third shipment, and for booking a vessel on 27.5.2022.

Appellant was also instructed by Shri Rohan Kumarfor booking a container on 21 .5.2022,

for stuffing the export cargo on 25.5.2022 and to clear the goods from Customs on

24.5.2022. ln the normal course, the container loaded with the export goods from the

premises of M/s. Kusum lndustries was transported to the lCD, Khodiyar and were

examined at ICD Khodiyar premises by the Customs and after completing the customs

check and other formalities container was allowed to move for further movement to

Mundra for loading. The Shipping Bill no. 1578745 dated 23.05.2022 clearty shows that

the goods being transported from lCD, Khodiyar were Pristine Assorted Toiletries. The

appellant was not aware that the Export cargo of pristine toiletries were switched during

transit from lcD Khodiyar to Mundra port and Red sander logs were stuffed after

removing the original export cargo. The appellant only came to know about these facts

Page 15 of 25
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when the DRI officers seized the goods, therefore the appellant was not at fault in the

present case so as to warrant imposition of penalty.

The adjudicating authority has imposed penalty of Rs.10,00,000/- under3.5

Page 17 of 25

3.4 The law about imposition of penalty on the agencies like a Customs House

Agent or a C&F agent or a shipping line and the like and under what circumstances

penalty under Section 114 and 114AA can be imposed has come up for consideration

before the Hon'ble Tribunal and various High Courts on many occasions. The Hon'ble

Tribunal, Mumbai in the case of M/s. Savithri Jewellers Pvt. Ltd. reported at2020 (374)

ELf 754 has held that when the department has not produced any evidence to establish

thatthe cHA had any knowledge about mis-declaration, and when the cHA has prepared

documents in a bona-fide manner based upon the declaration made by the exporter, the

cHA cannot be penalized under sections 114(iii) and 114AA of the Customs Act, 1962.

ln another case of M/s. Apson Enterprises reported at 2017 (358) ELT 817, the Hon'ble

Tribunal, Mumbai has again held that when the department has nothing to show that the

cHA was concerned with or aware about the valuation of goods, the cHA cannot be

penalized under Section 114(iii) of the customs, Act, 1962. ln the case of Nirmal Kumar

Agarwal reported at 2013 (298) ELT 133 the Hon'ble Tribunal has again held that until

and unless it is proven that the CHA was aware of the mis-declaration and the ingredients

of section 114(iii) are complete, no penalty can be imposed on the cHA. The Hon',ble

Tribunal, Chennai in the case of M/s. Moriks Shipping and Trading Pvt. Ltd. reported at

. 
20OB (227) EIT 577 has categorically held that the customs house agent is not required

to go into the authenticity of the declaration made by the exporter in the export documents

i. and in absence of any evidence to show that the CHA not only participated in mis-

' ,declaration, penalty under section 114(iii) cannot be imposed. The department went in

appeal against the decision of the Hon'ble CESTAT and the Madras High court in its

decision reported at 2015 (317) ELT 3 has vide a detailed order confirmed the findings

given by the Hon'ble Tribunal and has held that in absence of any positive evidence that

the cHA was actually involved in mis-declaration, penalty under Section 114 of the

customs Act, 1962 cannot be imposed. Thus the law about imposition of penalty on the

agencies like a Custom House Agent or a C&F agent or a shipping line and the like is

very clear that only when such agency was well aware and actually participated in

facilitating the mis-declaration of goods or value, can the agency be held accountable.

Furthermore, it is also clear that the agency is not supposed to go into and verify each

and every detail provided by the exporter about description and value of goods, and

therefore, the findings of the adjudicating authority that the actions of appellant indicates

of willful neglect of duties resulting in attempt of export of Red Sanders and hence penal

liability should be fastened is a finding which the contrary to law and perverse in nature.

The impugned order is not in accordance with the judicial precedents which are on the

subject matter and hence such order does not have any legs to stand. The impugned

order hence is illegal in the eyes of law and liable to be set aside in the interest of justice.
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section 114(i). lt is pertinent to note that in the facts of the present case penalty under

section '1 14(i) could not be imposed. section 114(i) provides for penalty when an attempt

to export goods improperly has been made, when the goods in respect to which some

prohibition is in force. ln the present case, it has been the case of the department that the

appellant played a vital role in the planned strategy to export illegally the prohibited goods

by way of concealing themselves in facilitation of smuggling of Red sander logs in the

instant occasion. For invoking section 114 of the Act, the condition precedent is that act

or omission of any person, or abetment for any act or omission of such act, should be

such that the goods were liable to confiscation under Section 113 on account of such act

or omission. ln the present case, Sections 114(d), 113(h), 113(e) and 113(i) of the Act

are invoked for proposing to confiscate 18.863 MTs of Red Sander logs. The export goods

are liable to confiscation under section 1 13(d) when the goods were attempted to be

exported contrary to any prohibition imposed by or under the Customs Act or any other

law for the time being in force. Since export of Red sander is prohibited under the Foreign

Trade Act and also several other statutory provisions, Section 1 13(d) of the Customs Act

is invoked for confiscation. But the prohibited goods in the nature of Red sander logs are

liable to confiscation under Section 113(d) of the Act, because the export thereof is

prohibited, and not because appellant did not cause any verification of the website or

other details appearing on the e-mail dated 10.2.2022 received by appellant from Shrr

Rohan Kumar. Appellant therefore submits that even if the allegations levelled at para

9.1 (e) of the Notice are considered to be true and correct, it is not that because appellant

did not cause verification about the antecedents of Shri Rohan Kumar, the export goods,

are liable to confiscation under Section 1 1 3(d) of the Act. lt is emphasised that the ulnoif I .: l:")'.
goods are liable to confiscation under Section 113 of the Act, because they;/{rg'rqg*_6. rrt'

proposed to be smuggled by the owners/exporters, and not because verification qbtqfifji 
,i,

Shri Rohan Kumar's antecedents was not carried out by appellant. Therefore, the-.f?.S _ =_ j ,
that appellant has not caused verification of such details is not a valid reason or leglttf r1-1',.'r-.. ''
tenable ground for which the goods are liable to confiscation under Section 1'13 of the

Act; and consequently penal provision of Section 114 of the Act is not applicable against

appellant. Therefore, the impugned order proposing to impose penalty under section

114(i) is not sustainable and hence liable to be set aside in the interest of justice.

3.6 The appellant further submits that penalty under section 114AA is also

unjustified and unwarranted in the facts of the present case. lt is nowhere in the show

cause notice or the impugned order stated that how the appellant was having any

knowledge that the goods are not declared correctly or there was any deliberate attempt

to mis-declare the goods. ln absence of any evidence penalty of Rs.10,00,0001 is

unjustified and illegal. Section 114AA of the said Act provides for penalty if a person

knowingly or intentionally makes, signs or uses or causes to be made, signed or used

any declaration, statement or document which is false or incorrect in any material

particular, in the transaction of any business for the purposes of the Act. However, jt is

not established in this case that the appellant had knowingly or intentionally made, signed

I:l
I
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or used or caused to be made, signed or used any declaration, statement or document

which was false or incorrect in any material particular. Thus, it is clear that the said

provision comes into play only in cases where material particulars have been found to be

incorrect and false. Section '1 14AA could be justifiably invoked against the appellant only

if it was established by the Revenue that appellant knew that the impugned cargo was

Red Sander Logs, and still however, appellant made or used documents with false and

incorrect description of the cargo, by intentionally mis-declaring it as "Prestine Assorted

Toiletries 4-5 LTR (White & Blue)". As aforesaid, there is no evidence to show that

appellant knew that the cargo in question was Red Sander logs, and there is also no

evidence to show that appellant intentionally used false informatlon about description of

such cargo while transacting business for the purpose of the Customs Act. ln the

documents and declarations that are submitted or caused to be filed, the impugned cargo

was described as Prestine Assorted Toiletries because this was the description and

declaration given by the exporter while entrusting the goods for transportation, and

appellant had no reason to doubt such declarations made by the exporter in the normal

course of business. It is not shown in the show cause notice or in the impugned order as

to how appellant had knowledge about the above referred description being incorrect and

still appellant intentionally used such description for the cargo in any of the declarations,

documents or the like submitted for fulfilling the obligations under the Customs Act. The

mandatory condition of Section 1144A of the Act about knowledge and intention on part

of the person while using false or incorrect declaration and documents is conspicuously

issing in the present case, and therefore Section 1 14AA of the Customs Act is not

in the present case. This being the case, Section 1 14AA was not at all applicable

acts of the present case and the impugned order for imposition of penalties under

Section is also liable to be set aside in the interest of justice

SONAL HEARING:

4. Personal hearing in the matter was held on 07.05.2025, following the

principles of natural justice in virtual mode. Shri Amal Dave, Advocate appeared for the

hearing on behalf of the Appellant and re-iterated the submission made at the time of

filing the appeal.

5. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Customs Ahmedabad and the defense put forth by the

Appellant in their appeal memorandum. Ongoing through the material on record, lfind

that following issues required to be decided in the present appeals which are as follows:

Whether the impugned order suffers from any violation of the principles of natural

6
t,
t,

I

justice;
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Whether there is sufficient evidence on record to establish the Appellant's

culpable knowledge or active involvement (mens rea) in the attempted illegal

export of Red Sander logs.

5.1 Being aggrieved, the Appellant has filed the present appeal on 19.01 .2024.

ln the Form C.A.-1, the date of communication of the Order-ln-Original dated 05.12.2023

has been shown as 12.12.2023. Thus, the appeal has been filed within normal period of

60 days, as stipulated under Section 128 (1) of the Customs Act, 1962. The Appellant

has submitted copy of the T.R.6 Challan No. 8871, dated 04.01.2024 for Rs. 1,50,000/-

towards payment of pre-deposit calculated @7.5% of the disputed amount of penalty of

Rs. 20,00,000/- under the provisions of Section 129E of the Customs Act, 1962. As the

appeal has been filed within the stipulated time-limit and with the mandatory pre-deposit,

it has been admitted and being taken up for disposal on merits.

6. The Appellant's contention regarding violation of natural justice, specifically

non-consideration of their cited case laws, requires careful examination. A speaking order

must address material contentions and rely on relied-upon documents. However, simply

not explicitly mentioning every case law cited does not per se amount to a violation of

natural justice, as long as the core arguments are addressed and a reasoned finding is

provided. The adjudicating authority has given specific reasons for its findings regarding

the Appellant's role and culpability in the impugned order. The Appellant was afforded a

personal hearing and had submitted a detailed reply. Therefore, the argument of gross

violation of naturaljustice merely on the basis of non-citation of specific case laws, witho

demonstrating how the core arguments were ignored or misconstrued, is not sustai

The essence of natural justice is a fair opportunity to be heard, which was provided:it

The crucial aspect here is the extent of responsibility of an intermedia

the Appellant (a forwarding agenUcustoms clearance firm on an outsourcing basis)

cases of smuggling. While the Appellant claims lack of knowledge and involvement in the

actual substitution of goods, the impugned order correctly relies on significant

circumstantial evidence:

Direct Contact with Conspirators: The Appellant was in direct contact with Shri

Rohan Kumar, who was later identified as a key conspirator (Ganesh Laxman

Ujhagare / Aryan Ganesh Thorat). This fact is not disputed by the Appellant.

[.

Failure of Due Diligence: The adjudicating authority specifically highlights the

Appellant's failure to verify basic details like the authenticity of the email lD

(saitransportl002@gmail.com) and the website (vww.sailogisticsindia.com)

provided by Rohan Kumar, which were found to be fake/incorrect upon

investigation. This amounts to a "willful neglect" of duties. A forwarding agent,

entrusted with the movement and clearance of goods, has a higher degree of
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responsibility to ensure the genuineness of their clients and the declarations,

especially when dealing with new parties.

iS t,

tq
tr
!t

I

I

Therefore, the evidence on record, particularly the Appellant's direct contact

with the conspirators and his conspicuous failure to verify critical details, is sufficient to

infer his culpable involvement, whether through active participation or willful neglect,

which facilitated the illegal act.

6.2 The judgments cited by the Appellant (e.9., Maruti Transports, R.S. Travels,

Glory Agencies, Sai Shipping Services, Commissioner Vs. Moriks Shipping and Trading

Pvt.Ltd., Prime Forwarders, Premier lnstruments and Controls Limited) often emphasize

the need for "positive evidence" of knowledge or abetment, and some state that CHAs

are not required to delve into the authenticity of declarations provided by exporters.

However, the present case d iffers significantly:

Orchestrated Fraud: This is not merely a case of an exporter mis-declaring goods,

but a sophisticated, orchestrated fraud involving the replacement of goods after

inrtial customs clearance, using tampered containers and fake identities.

P age 2\ of 25

Modus Operandi and lntegral Link: The sophisticated modus operandi (initial

stuffing with toiletries, transit to godown for replacement with prohibited Red

Sanders, then movement to port) suggests a well-planned conspiracy requiring

multiple facilitators. The Appellant's role in booking, documentation, and arranging

clearance for the consignment makes him an indispensable link. The Hon'ble

Supreme Court in K.l. Pavunny v. Asst. Collector (HQ), Excise, Cochin [1997 (90)

ELI 241 (SC)l held that mens rea can be inferred from the surrounding

circumstances and the role played by the individual.

Rebuttal to Appellant's Precedents: While judicial precedents cited by the

Appellant (e.9., M/s. Savithri Jewellers Pvt. Ltd., M/s. Apson Enterprises, Nirmal

Kumar Agarwal, M/s. Moriks Shipping and Trading Pvt. Ltd.) generally hold that

mere preparation of documents based on client's declarations, without knowledge

of mis-declaration, does not attract penalty, these cases also emphasize the

absence of positive evidence of knowledge or involvement. ln the present case,

the adjudicating authority has inferred "willful neglect" and "active role" not from

mere document preparation, but from the Appellant's failure to conduct basic

verifications concerning the source of instructions. ln plethora of judgments, the

Hon'ble Court has held that where due diligence is not exercised, penalty can be

imposed. The facts here, where the exporter was apparently a conduit for a larger

smuggling operation, and the Appellant did not verify the critical details about the

person instructing him, indicate a failure of due diligence that actively facilitated

the smuggling.



ii. Active Facilitatlon: The Appellant's firm was direcily involved in arranging transport

and handling documentation where the instructing party used demonstrably false

information (fake company, fake address, fake website). This is not simply relying

on exporter's declarations but facilitating transactions based on suspicious

credentials that a reasonable business person would verify.

iii. Beyond "Mere Omisslon": The Adjudicating Authority's findings go beyond ',mere

omission" or "negligence per se" (as argued by the Appellant citing S.L.A. Steels

Pvt. Ltd. and Serco Trans Ltd.). lt has found "willful neglect,,and implications of

aiding and abetting an illegal act. When a party ,'connives,' or exhibits ,,willful

neglect," the lower threshold for penalizing agents without direct knowledge of the

contraband is breached.

iv. Precedent Distinction: Many of the cited judgments focus on situations where the

exporter's declaration was false at the point of filing, and the agent had no reason

to doubt it. Here, the issue extends to the identity and bona fides of the instructing

party (Shri Rohan Kumar/Ganesh Laxman Ujhagare), whose details were readily

verifiable (website discrepancy) and whose instructions led to the container being

diverted for illegal stuffing. This distinction is crucial.

v. Circumstantial Evidence: While direct "knowledge" may be hard to prove, the

sequence of events, including the fake identity, the use of the Appellant's firm,s

bond for road transit, and the failure to verify details that were readily available,

constitute strong circumstantial evidence of "willful mis-statement,, or ',abetment,,

under Section 114, and causing false documents to be used under Section ,1OOtr..__*

'i.."" 'ii." . .

6.3 Section 114 (i) of the CustomsAct, 1962, imposes a penalty on 
"ny 

p"rlO-n ,f,-\'\
who, in relation to any goods, does or omits to do any act which would render sr"n g*d;Ri1i. .l
liable to confiscation. The Red Sander logs were prohibited goods, making tfrem f ianfito\#'.'f,i
confiscation under Section 113 (d) of the Customs Act, 1962. The Appellant,. r"tS,of;1-{'*i'
booking the container, preparing documentation based on false informatton, and 

-* -
arranging for clearance, coupled with the failure to exercise due diligence in verifying the

client, directly contributed to the movement of prohibited goods. such acts and omissions

are instrumental in rendering the goods liable to confiscation. The Appellant's argument

that the goods were liable to confiscation due to their prohibited nature, and not his

actions, is misplaced. His actions and omissions facilitated the attempt to export these

prohibited goods, thereby directly contributlng to their confiscation liability under Section

1 13 of the Customs Act, 1 962.
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6.4 The Adjudicating Authority's finding that the Appellant's ',willful negtect of

duties" resulted in the attempt to export Red Sanders is a strong basis for imposing

penalty under section 114 (i) of the customs Act, 1962. while the Appellant did not

physically concealthe goods, his actions (or inactions) as a crucial intermediary facilitated

the movement of the prohibited goods through the cusloms process. This facilitation, even

if by "willful neglect" and not active participation, can be construed as an omission that

A/L
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contributed to the goods becoming liable for confiscation. The term "abets the doing or

omission of such an act" in Section 114 also covers such facilitation. Thus, the penalty

under Section 1 14(i) of the Customs Act, 1962 is appropriate.

6.5 Section 114AA imposes a penalty for knowingly or intentionally making'

signing, or using a false or incorrect declaration/document. The declaration in the

Shipping Bill that the goods were "Pristine Assorted Toiletries" was patently false, as they

were Red Sander logs. While the Appellant claims lack of knowledge, the adjudicating

authority's finding of "willful neglect" implies a state of mind where basic checks were

deliberately overlooked. This facilitated the preparation and use of a false shipping bill

and associated documents. lf the Appellant consciously chose to disregard the need for

proper verification, despite suspicious elements, then the element of "knowingly" can be

reasonably inferred. The phrase "knowingly or intentionally" can cover situations where

knowledge is imputed due to a deliberate avoidance of facts. By allowing a false

declaration to be filed through his services without proper checks, the Appellant can be

held to have facilitated the "use" of a false document.

6.6 The Appellant contends that there is no evidence to show he "knowingly or

intentionally" made or used false documents or knew that the cargo was Red Sanders.

He claims that he had no reason to doubt the declarations made by the exporter.

However, the SCN clearly highlights that the Appellant received emails from Rohan

Kumar with a fake address for "M/s. Sai Transport & Logistics" and a website

(www.sailogisticsindia.com) that actually pertained to "Sai Logistics," a different entity.

eAppellant admitted verifying this discrepancy only after the goods were seized. This

d verification, had it been done earlier, would have revealed the false particulars

sed. The deliberate choice not to verify, despite having the means to do so, when

with new clients and potentially high-value international transactions, can be

.>
lt:
.F

G
It

reted as a conscious disregard for the accuracy of information

6.7 The Adjudicating Authority found that the Appellant's actions indicate "willful

neglect" and that he "did not bother to visit the said website to verify the fact that the

website mentioned is of M/s Sai Logistics, Mumbal and not Sai Transport & Logistics and

their address is 22, Hilton Tower... and not what is mentioned by Shri Rohan Kumar."

This points to a failure to verify material particulars, which can be interpreted as causing

false documents (shipping bills, etc., based on this false information) to be used. While

direct "knowledge" of Red Sanders might be difficult to prove, the "intentional" omission

to verify details that would have exposed the fraudulent identity of the orchestrator can

still attract Section 114AA. The very reliance on a demonstrably fake identity for a crucial

aspect of the transaction (logistics arrangements) suggests a level of culpability.

6.8 The role played by the Appellant is more active than merely processing

documents based on exporter declarations. He failed to conduct basic due diligence on

I
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6.9 The markel value of the prohibited goods (Red Sander logs) seized was

approximately Rs. 15,09,04,000/-. section 114(i) allows a penalty not exceeding three

times the value of the goods (or declared value, whichever is greater, if prohibition is in

force). section 114AA allows a penalty up to five times the value of the goods. The

imposed penalties of Rs. 10,00,000/- each under section 114 (i) and Section 1 14AA of

the customs Act, 1962 are significantly less than the maximum permissible limits. Given

the gravity of the offense (smuggling of prohibited goods), the substantial value of the

goods, and the Appellant's critical facilitating role in a sophisticated smuggling operatron,

the imposed penalties, while substantial, are not disproportionate or arbitrary within the

statutory framework.

6.10 Based on the comprehensive review of the facts, the detailed investigation

findings, and the legal provisions, it is evident that the Appellant's actions and omissions

constitute a culpable role in the attempted smuggling of Red sanders. The Adjudicating

Authority's findings of "willful neglect" and "facilitation of smuggling,,are well-supported

by the evidence on record. The Appellant's arguments, while raising valid legal principles

in general, fail to address the specific circumstances and the chain of events that clearly

implicate his firm in the broader conspiracy. The imposition of penalties ,n0"r. Se'cii#.; 6. .

114(i)and 114AAof theCustomsAct, 1962is,therefore, justified. .:1,'-.r,. 
' \

' :: .tt:I:t, ' ;l
7. ln view of the detailed discussions and findings above on each of t[8qdS; is,i''i .i]:,i
and in exercise of the powers conferred under Section 128A of the Customs n"t)\G2, I : 

",.:''

pass the following order:

I find that the impirgned order does not suffer from any violation of the principles

of natural justice, as the Appellant was afforded a personal hearing and their core

arguments were considered;

lfind that there is sufficient evidence on record, including the Appellant's direct

contact with conspirators and his failure to exercise due diligence in verifying their

credentials, to establish his culpable involvement and facilitate the attempted

illegal export of Red Sander logs;

The acts of omission and commission attributed to the Appellant are indeed

sufficient to warrant the imposition of penalty under Section 1 14(i) of the Customs

Act, 1962, as his actions directly contributed to rendering the prohibited goods

liable to confiscation.

The conditions for imposing penalty under Section 1'14AA of the Customs Act,

1962, are met, as the Appellant's "willful neglect" and failure to verify crucial

IV
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shri Rohan Kumar, who was clearly operating under a fake identity. This failure, coupled

with his firm's logistical arrangements, direcfly facilitated the illegal export. The argument

of "bona fide belief' becomes tenuous when basic checks on new clients are ignored,

especially when dealing with international trade and large consignments.
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details allowed for'the knowing or intentional use of a false declaration in the

Shipping Bill;

The quantum of penalties imposed under Section 1'14(i) and Section 114AA of

the Customs Act, 1962, is found to be proportionate to the gravity and scale of

the offense and the Appellant's role therein, and is well within the statutory limits.

B. Therefore,theimpugnedOrder-in-OriginalNo.l82IADCNMIO&N2023-24,

dated 05.12.2023 is found to be legally sustainable on its merits.

Accordingly, the appeal filed by the Appellant is hereby rejected.

upta)
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Date: 30.06.2025
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