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Under Section 129 DD(l) ofthe Customs Act, 1962 (as amended), in respect ofthe following categories of
cases, any person aggrieved by lhis order can prefer a Revision Application to The Additionat Secretary/Joint
Secretary (Revision Application), Ministry ofFinance, (Department ofRevenue) Parliament Street, New
Delhi within 3 months from the date ofcommunication ofthe order.
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(tr)

(a) any goods imported on baggage

(tr)

(b)
any goods loaded in a conveyance for
destination in India or so much ofthe
ifgoods unloaded at such destination

importation into India, but which are not unloaded at their place of
quantity of such goods as has not been unloaded at any such destination
are short ofthe quantity required to be unloaded at that destination.

(IT) , t962 sfulrg x iffi q-flq?fS a-6(1I@'

as provided in Chapter X ofCustoms Act, 1962 and the rules made thereunderPayment ofdrawback

3.

cation should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by
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(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed under Schedule
I item 6 ofthe Court Fee Act, 1870.
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(b) 4 copies ofthe Order - In - Original, in addition to relevant documents, ifany

ED

(c) 4 copies ofthe Application for Revision

(q)

The duplicate copy ofthe T.R.6 challan evidencing payment ofPs. 2001 (Rupees two Hundred only) or Rs.

1,000/- (Rupees one thousand only) as the case may be, under the Head ofother receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. Ifthe amount ofduty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs. 2001 and if it is more than one lakh rupees, the fee is Rs- 10001,
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tsdflrl Customs, Excise & Service Tax Appellate Tribunal,
W€st Zonal B€nch

3fgtfdl, 3r6qqlqra-3 800 I 6

g-d.l{tl{. Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,

Asarwa, Ahmedabad-380 016
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(d)

In respect ofcases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(l) ofthe Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appeltate Tribunal at the following address :

I

,
I
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Under Section 129 A (6) ofthe Customs Acl, 1962 an appeal under Section 129 A (l) ofthe Customs Act,

1962 shall be accompanied by a fee of-

(e) t+( + fiqfud cIf,& + q6t ffi +qr5ffi arfffi grrl qiqr rql {@' ofu qrq d?r FIrqI
rrqr qs dI roq qrE 6s 5-qq u 3si oq a m q6' Egn rw.

(a) where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to

which the appeal relates is five lakh rupees or less, one thousand rupees;

(g) qffd * qwfud qrrd d q6t frffi murg-tr qfrrorfi ErtI qirfi rrql E@'
qq1 qs fr rsq fr il-s sqg t B{fu6, a tfuq rqt tr{rq Er€ H GrlU-6,

ofrtqrqarnernql
cdd: qiqFsrtd'qq

(b) where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case

to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand

rupees ;

(TD orftd + sqfud crrd fr wi frE* *qr{w. qfM ErtI qfu Tqr {ffi' ot}t qrq arn rrnqt
rrqr Es ib1 Ts-q q{rs Erq Fqs i' srfq-(r, 6I d; tis rgr* wq.

(c) where the amount of duty and interest demanded and penalty levied by any officer ofCustoms in the case to

which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(s) Wurtv$669
it,qrasft'ro x

orfY6-rq & qrqi,qifr rrq {-tr & r 0 % 3rdl d€ rR,v-6i go' rt go. cs' cs frsl<
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I

(d) An appeal against this order shall lie before the Tribunal on payment of l0% ofthe duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6 qRT l2e (g) ffi s{ffiffi&'sca Errr c-+6 qr+fi rrr- co,l t+,STEI

ortqr&ftsqrrrdffiat
(Tr1 erfte uont6<u-*or
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Under Section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for r€ctification of mistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupees.



ORDER-IN.APPEAL

1. M/s. Vimalachal Print & Pack Pvt. Ltd., 5, Saket Industrial Estate, Survey

No. 437, Near Changodar-Bawla Highway, Moraiya - ge22l3, Tal. Sanand, Dist.

Ahmedabad (hereinafter referred to as 'the appellant') has liled the present

appeal under Section 128 of the Customs Act, 1962, against the O.I.O. No.

30/DC/ICD/IMP/ /Ref /2O2a dated 29.05.2O24 (hereinafter referred to as the
impugned orderJ passed by the Deputy Commissioner, ICD-Khodiyar,

Ahmedabad (hereinafter referred to as 'the adjudicating authorityl

2. Facts involved in the appeal, in brief, are as under:

2.L The appellants had imported goods i.e. 1400O kg EXCEED 1O18EA

(LLDPE granules), under Bill of Entry No. 4479313 dated 2T-O8-2011. Officers

of Directorate of Revenue Intelligence, Ahmedabad, searched the factory

premises of the appellants and withdrew records pertaining to import

consignments under seizure memo dated 29-O8-2OLL. Further, the imported

goods valued at Rs.9,63,888=00 were seized under seizure memo dated 29-08-

20rt.

2,2 Thereafter, a show cause notice bearing F. No. DRI/AZU IINV-26l2Oll
dated 07-08-2012 was issued to the appellants calling upon them as to why

goods imported under Bill of Entry No. 4479313 dated 27-O8-2011 should not

be reclassified under CTH 3901 1090 and differential dut5r amounting to

Rs.3,37,073=00 should not be demanded and recovered under Section 2S(1) of

the Customs Acl, 1962.

2.3 The appellant had paid differential customs duty of Rs.3,37,075=00 and

interest of Rs.54,9O1=00 vide TR-6 Challan No. 619 dated t3-8-2012. In

adjudication, the Additional Commissioner, Customs, Ahmedabad, vide OIO No.

I 2 /ADC-KVS/ ICD-KHOD / O&A/ 20 1 3 dated 08-04-20 1 3 con{irmed the demand

among other things.

2.4 The appellants filed an appeal against the said OIO dated 08-04-2013. The

commissioner (Appeals), vide oIA No. 88 to 93 /2o14-cus/ commissioner
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(A)/Ahmedabad dated l2-O2-2O14 set aside the said OIO and allowed the appeal

with consequential relief, if any.

2.5 The matter was carried by the department before the Honourable Tribunal

by filing Customs Appeal No. 11927 of 2014. Honourable Tribunal, vide Final

Order No. Al lo34ll2O23 dated 22-02-2023, dismissed the appeal filed by the

department due to low moneta4r effect (i.e. amount involved is below Rs.50 lakh).

No appeal has been frled by Department against the said Final Order of the

Tribunal.

2.6 Thereafter, the appellants submitted a letter dated 27 -03-2023 (which has

been received in ICD-Khodiyar on l2-O4-2O23) for refund of the amount of

Rs.3,91,776=00. In response, vide letter F. No. VIII/20-08lICDl Ref/2023 dated

24-04-2023 issued by the Deputy Commissioner of Customs, ICD-Khodiyar, the

appellant was asked to clarify as to whether amount was paid as pre-deposit or

it was a payment of duty. Further, if it was a pre-deposit, appellant was asked

to submit proof/order issued by Department for pre-deposit.

2.7 A show cause notice bearing F. No. VIII/2O-1O/ICD/REF 12024 dated 29-

O4-2O24 was issued to the appellant calling upon them as to why their claim for

refund for an amount of Rs.3,91,776=00 should not be rejected under Section

27 of the Customs Act, 1962.

2.8 The appellants under their letter dated 14-05-2024 filed a detailed reply

to the show cause notice inter alia submitted ttrat deposit made under Section

1298 of Customs Act is not a payment of duty; that in respect of deposit,

provisions of Section 118 are not applicable; that as per CBEC Circular dated

08-12-2004 pre-deposits shall be returned within a period of three months of the

disposal of the appeals; that pre-deposit for liling appeal is not payment of duty

and that it is well settled law that amount deposited during investigation or

pending litigation is ipso facto pre-deposit. Further, appellants relied on relevant

decisions of Honourable Tribunal and CBEC circulars.

2,9 However, the Deputy Commissioner, Customs, ICD, Khodiyar, rejected the

refund claim of Rs.3,91,776=00 under the provisions of Section 27 of Customs

Act, vide impugned OIO No. 30IDCIICDIIMP/RE ted 29-05 -2024.
',6
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3. Being aggrieved, ttre appellant has filed the present appeal. As the appeal

has been filed against rejection of refund claim, pre-deposit under the provisions

of Section 129E for filing appeal is not required. In the Form C.A.-l, the date of

communication of the impugned Order-In-Original dated 29.05.2024 has been

shown as 31.O5.2O24, whereas, the appeal has been frled on 18.07.2O24. As the

appeal has been filed within normal period of 60 days, as stipulated under

Section 128(1) of the Customs Act, 1962, it has been admitted and being taken

up for disposal on merits.

4. Main grounds of appeal submitted by the appellant are mentioned below:

4.1 It is the case of the department that appellants claimed refund of duty of

customs, as such claim filed ot 09-02-2024 in respect of order of Commissioner

(Appeals) dated L2-O2-2014 is beyond the prescribed time limit of one year as

stipulated under Section 27 of Customs Act. Whereas, appellants claimed that

refund was filed in respect of pre-deposit made during the litigation and for

availing the right of appeal.

4 .2 Since appellants challenged the order of Additional Commissioner towards

confirming differential duty and imposition of penalty, it clearly establishes that

amount paid by the appellants was a pre-deposit. It is not necessary that the

pre-deposit is made only on communication from the appellate authority. In this

connection reliance is placed on the decision of Honourable Tribunal in the case

ofCCE, Aurangabad V/s. Enzo Chem Laboratories P, Ltd. cited at 1996 (831

ELT 494 (Tribunalf . The Honourable Tribunal in para 5 of their decision has

held as under:

5. After heaing both tle sid.es, we are unable to agree uith the

contention rai.sed bg Shn K.M. Mondal, the ld. SDR. Ang demand

confirmed by the lower adjudicating auttoritV, if challenged bg uay of

appeal, as prouided under the lau, th.e appeal itself auld be construed

to be a protest against demand. Moreouer, as per the stahttory

requirements, if the amount is required to be deposited, so tlnt the

appeal could be leard on merits, that paAment cannot be construed to

be a uoluntary pagment and ha,s to be construed onlg as a pagment for

a)

a
tr
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fulft\ing the statutory obligations. When the assessee succeeds in the

appeal and the amount paid in fulfiUing the stahttory requirements

under Section 35F of the Act becomes refundable to them, tLrc question

of bringing in the time limit prescibed under Section 118 or insisting on

a separate letter of protest before payment, does not arbe. We therefore

see no merit in the appeaL Hence ue dismiss the appeal and the stag

application may also be treated as disposed of accordinglg.

From the above decision of Honourable Tribunal, it establishes that if any order

of lower authority is challenged by way of appeal, the appeal itself could be

construed to be a protest against demand and if the payment is made in fuihlling

statutory requirements, the question of time limit would not arise. In the present

case also appellant had paid the amount to meet with statutory requirement and

filing of appeal against ttre confirmation of demand is an evidence of protest

against the demand. Therefore, order of Deputy Commissioner, rejecting refund

of pre-deposit, may please be quashed and set aside.

4.3 It is submitted that appellants while contesting show cause notice

specifically relied on the decision of Honourable Tribunal in the case of Eamar

Mfg. Construction Rrt. Ltd. In this connection para 9 of the reply to the show

cause notice is reproduced herein below:

9. It is well settled laut that amount deposited duing inuestigation and /
or pending litigation is ipso facto pre-deposit. Inasmuch as the amount paid

during pendency of litigation serues pre-deposit for ftling tLrc appeal. In this

connection reliance is placed on the decision of Honourable Tibunal in the

cose of Pr. Commr. of CGST, New DelhiV/s. Emmar Mgf Constructlon

htt. Ltd. clted at 2021 (55) GSTI-371 (Tri.-Del,). As such shaut cause

notice does not hold the ground.

1 3. The claimant has cited uaious Circulars and judgments in supports of

its contention that period of limitation r Section 27 of the

Customs Act, 1962 is not opplicable in of pre-deposit. As I

qr

Page 1 of 22
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However, learned adjudicating authority in para 13 of the order discarded the

judgment by holding as under:

case
/ .i!

)
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haue already held tLat tlre amount of Rs.3,37,075=00 paid bg tlLe claimont

taas toutards dutg and not pre-deposit, I do not propose to examine and

drlscuss those circulars and judgments.

With respect to above finding, it is submitted that learned adjudicating authority

has discarded the submissions and specifically the decision of Honourable

Tribunal without comprehending the same. Inasmuch as the issue as to whether

amount paid during the investigation is to be considered as deposit has been

decided in catena of decisions and accordingly appellants placed reliance on the

decision of Honourable Tribunal in the case of Emmar Mfg. Consttttctlon htt.

Ltd., wherein it has been affirmed that amount deposited during investigation

and or pending litigation is ipso facto pre-deposit. Therefore, when it has been

held that amount paid during the investigation or pending litigation is to be

construed pre-deposit, the order passed by learned Deputy Commissioner,

discarding the decision of Honourable Tribunal, may please be quashed and set

aside.

4.4 It is submitted that issue as to whether amount paid during the pendency

of litigation is to be construed pre-deposit, has been decided in catena of

decisions. In this connection reliance is placed on the decision of Parle Agro Rrt.

Ltd. V/s. CCE, Noida cited at 2018 (360) ELT 1OOS lTri.-AIl.). The Honourable

Tribunal in para 6 of their decision has held as under:

Hauing considered tle iual contentions, we find that as held bg Hon'ble

hmjab and Haryana High Court and a.s earlier held bg this Tibunal, ttte

amounts, which are deposited during th.e pendencg of inuestigation and

proceedings, if the same are not adjudged as dutg, fine or penaltg then tLrc

amount that is not adjudged as dutg, jlne and penaltg is to be treated as

reuenue deposit and the proui.sions of refund of dutg shall not be applicable

to tLe same.

4.5 Similarly, Honourable High Court of Madras in the case of CCE,

Coimbatore V/s. Pricol Ltd. cited at 2O15 (39) STR 19O (Mad.) in para 7 of

their judgment has held as under:

f,

tr

"r
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4.6 The Honourable High Court of Gujarat in the case of Principal

Commissioner of Customs V/s. H. V. Ceramics cited at 2019 1365l ELT 39O

(Guj.f dealt with the question as to whether the refund claim be held as time

barred though the refund claim was filed after the expiry of one year invoking

Section 27 (ll of the Customs Act. The Honourable High Court while dismissing

the appeal of the department has held that the amount paid by the respondent

was deposited by way of pre-deposit pending investigation. Reliance is also

placed on the decision of Honourable Tribunal in the case of Cosmic Textiles

V/s. CC, Ahmedabad clted at 2o,o,6 l204l ELT 34O (Trl.-Mumbaif wherein it

has been held as under:

3. After heaing the submissions made bg both sides, I ftnd tLlat *E

amount originallg deposited bg the assessee u)as in tlp nahre of pre-

deposit and utas not in the nafitre of confirmed amount of dutg. As suclt,

limitation will not applg to refund of such excess deposit. As regards the

claim being pre-mature, it rls seen that uhen the shou.t cause notice itself

demands the lower amount of dutg, tlrc

,.

ad.iug auttaritg cannot

\\

\
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In thi-s regard, it has to be noticed that it has been ttte consistent uiew taken

bg the Courts thdt anA amoun\ that is deposited duing tte pendencg of

adjudication proceedings or inuestigation is in the nature of deoosit made

under protest and, ttrerefore, the principles of unjust enichment does not

applg. TLte aboue said uieu has been reiterated bg the High Court of

Bombag in Suuidhe Ltd. u. Unionof India- 1996 (82) E.L.T. 177 (Bom.), and

by the Gujarat High Court in Commissioner of Customs u. Mahalaxmi

Exports - 2010 (258) E.L.T. 217 (Guj.), tohich has been followed in uaious

cases in Summerking Dlecticals (P) Ltd. u. CEGAT - 1998 (102) E.L.T. 522

(All.), Parle Intemational Ltd. u. Union of India - 2OO1 (127) E.L.T. 329 (Guj.)

and Commissioner of Central Excbe, Clennai u. Calantta Ctemical

Compang Ltd. - 2001 (133) E.L.T. 278 (Mad.) and tte said uiew has also

been maintained by tle Stpreme Cowt in Union of India u. S.tuidhe Ltd. -

1997 (94) E.L.T. A159 (5.C.). Tlere are also uery mang judgments of

uaious Courts, which haue also reiterated th.e same pnncipks-tLnt-in-case

anu amount is deoosited duinq the pendenca of adiudication proceedinos

or inuestiqation, tle said amount would be in the nature of deoosit under

rytes!_and, therefore, tle pinctples of unjust enichment ruould not applg.
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conrtrm an amount higher than that. As such. ttLe excess amount deposited

by the appellants pior to issuance of show cause notice is in any case,

liable to be refunded to them. Accordinglg, I set aside the impugned order

and allow the appeal with consequential relief to the appellants in

accordance with tte law.

4.7 Further reliance is placed on the decision of Honourable Tribunal in the

case of Safal Food Products M. Ltd. V/s. CC, CE and CGST, Jabalpur cited

at l2023l 4 Centax-9 (Tri.-Del.f . The Honourable Tribunal has held that when

the duty demanded has been set aside,. the amount paid during the stage of

investigation cannot be construed as duty. In this connection para 13 of the

decision is reproduced herein below:

13. Coming to the issue of inuoking time bar of section 11(B) of Central

Excbe Act, 1994, it is obserued that amount, the refund uhereof tuas

claimed, is an amount uthich was deposited by the appellant during the

stage of inuestigation when impugned demand was proposed. Once tte

said proposal has failed to attain finalitg i.e. uhen the duty demand has

been set aside, the aforesaid was not ttw deposit with reference to dutg

but was deposit under protest Since it is not the amount of duty Section

11(B) of CEA, 1944 and tle time bar tlerein cannot be inuolced. Law b no

more res-integra in this respect as is apparent from decision of Hon'ble

Apex Court in Sanduik Asia Ltd. u. Commissioner of Income Tax-l, Pune

reported in 2007 (q S.f.R. 193-/[2006] 150 Taxman 591 (5.C.). Euenthis

Tlibunal in the case Parle Agro (P.) Ltd. v. CCE, Noida reported as 2018

(360) E.L.T. 1005 (Ti.- All.) and in tle case of Instrument Ttansform-ers u.

Commissioner, CGST reported as 2021 (378) E.L.T. 238 tn. Delhi) / [2021]

13O taxmann.com 703 (Neut Delhi - CESTAT) lr,s alreadg held that a

deposit made at the stage of inuestigation b the deposit made to ulhich

section 1 1 B does not apply. Time bar therein i.s repeatedlg been held to be

non-inuokable to such deposits.

4.8 The appellant submitted that in light of the above decisions of Honourable

High Court and Honourable Tribunals, it clearly establishes that amount paid

during pendency of adjudication proceedings or investigation cannot be

construed as duty, but the said amount would be in nature of pre-deposit under

Pase l0 of22



protest. In the present case appellant paid the amount during the investigation

and the demand was contested at the stage offirst appellate authority. Therefore,

in lieht of the above decisions, thelurrount paid was in nature of deposit under

rotest and cannot be construed as du . Consequently, order passed by learned

Deputy Commissioner may please be quashed and set aside.

4.9 The appellant also submitted that Honourable Tribunal in the case of

Instrument Transformers V/s. Commr. (Appeals), CGST&CEX, Indore cited

at 2O2l (3781 ELT 238 (Tri.-Del.) scrutinized the issue of refund and held that

any deposit made at the time investigation is settled to be an amount to be called

as pre-deposit under protest. Further, Honourable Tribunal has held that period

ofone year had to be reckoned from the relevant date; and the relevant date shall

be the date of the final order. In this connection relevant portion of the decision

is reproduced herein below:

7. Afier leaing both the parties and perusing tlrc record, I obserue and

hnld as follows:-

( Jq1,

I

I
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There is no denial for the fact that Rs. 10,30,000/ - tuas deposited

bg the appellant at the stage of inuestigation itself. Ang deposit

made at the time of inuestigation is settled to be an amount to be

called as pre-deposit under protest. I place my reliance on the

decision of Hon'ble High Court of Madras in tLrc case of

Commissioner of Central Excise, Coimbatore u. Precol Ltd. reported

as 2O15 (39) S.T.R. 190 (Mad.). Ihr;s is sufficient to sholD that

Section 118 is not applicable to the giuen facts and circttmstanees.

9. Coming to tle chronology of date-uise euents as has been impressed

upon bg Ld. D.R., it is clear that the entitlement of appellant to claim this

refund got finalized afier the order of this Tlibunal on 10 Nouember, 2017.

Tte peiod of one gear if at all tttould haue been applicable' it had to reckon

from tle releuant date and not from the date of deposit as has been

submitted bg Learned D.R. The releuant date in term,s of llB(ec) shall be

the date of the jinal order uhich is 10 Nouember, 2017.



F.No. 9-1 US/AHD/21-25I

5. The appellant further submitted the chronologr of events in this case as

under:

Bill of Entry filed on

Search and investigation conducted on

Statement of Director recorded on

Show cause notice issued on

Amount deposited on

Order-in-Original issued on

Order-in-Appeal issued on

Order of Honourable Tribunal on

Refund application / lefter filed on

Refund application filed on as per

Adjudicating authority

27-08-2011

29-08-2011

31-07-2012

07-08-2012

13-08-2012

08-04-2013

12-02-2014

22-02-2023

27-03-2023

15-12-2023

The appellant submitted that they have Iiled refund letter on 27 -O3-2O23

however, learned adjudicating authority has held that refund application was

fi1ed on 15-12-2023.In this connection letter F. No. MII/20-0BIICDlRell2023

dated 24-04-2023 issued by Deputy Commissioner, Customs, Gandhinagar in

response to appellants' refund letter dated 27 -O3-2O23 enclosed. From the letter

it establishes that refund application letter was received by department on 72-

O4-2O23. As such learned adjudicating authorit5r has wrongly shown the date of

refund application as 15-12-2023. Then, applying the ratio of the decision of

Honourable Tribunal referred to above in Instrument Transformers case cited

Supra in respect of above chronologr of the events, the entitlement of appellants

to claim the refund got finalized after the order of Honourable Tribunal on 22-

O2-2O23. Since appellants filed the refund claim on 27-03-2023, the refund

claim was filed within stipulated time. Here reliance is also placed on the decision

of Honourable Tribunal in the case of Hindalco Industries Ltd. V/s. CCE&ST,

Vadodara-Il cited at 2o22 lSAq DLT 622 (Tri.-Ahmd.l. The Honourable

Tribunal in para 4.1 of their decision has held as under:

Moreouer, there is a reason for fihng *appeal on 25-5-2018 bg the

appellant that the department's appeal before ttLe CESTAT uas

pending and appellant had filed the refund claim immediatelg afier

the Tribunal's order dismissing the department's appeal on 26-4-

2018 for this reason olso the refund cannot be rejected on time bar

+

6
Page 12 of 22



(*sic - ought to be 'refund claim')

Since appellants also filed the refund on 27 -O3-2O23, immediately after the order

of Honourable Tribunal dated 22-02-2023, the learned adjudicating authority

has wrongly reached to conclusion that refund is beyond the period of limitation.

As such order impugned may please be quashed and set aside.

6. 1 The learned adjudicating authority in para 11.1 referring to Order-in-

Appeal has held that amount paid by appellant was not pre-deposit. The relevant

text of the order of learned Deputy Commissioner reads as under:

Thus, as per tlrc order of the Commissioner of Customs (Appeals), the

amount of pre-deposit reqtired to be paid under Section 129E of the

Customs Act, 1962 for ftling appea| had been uaiued. It is therefore

apparent that t?e said amount of Rs.3,37,075:0O and interest of

Rs.54,701=00 (Total Rs.3,91,776=00) paid bg tLrc claimant u)as not pre-

deposit under Section 129E ofthe Customs Act, 1962.

With respect to above linding, at first place it is submitted tJlat appellants paid

the amount during the investigation and before adjudication of the matter. In

fact, appellants challenged the order of lower authority before the appellate

authority, evidencing amount paid was pre-deposit during the litigation. In

connection with waiving of amount of pre-deposit by Honourable Commissioner

of Customs (Appeals), it is submitted that the nature of amount paid by the

appellants does not change by waiving of pre-deposit amount. Inasmuch as

Honourable High Courts and Honourable Tribunals have consistently held that

during the pendency of litigation amount paid is a pre-deposit. Therefore, merely

because Commissioner (Appeals) has waived the condition of pre-deposit after

appellants having made pre-deposit, the nature of pre-deposit does not change.

6.2 Similarly, learned adjudicating authority in para 11.2 has held as under:

11.2 I ftnd that tle claimant has paid the differential dutg of

Rs.3,37,O75=00 and interest of Rs.54,701=00 (Total of Rs.3,91,776=00)

uide challan No. 319/ 13-OB-2O12 i.e. uithin 06 dags from th.e date of

issuance of the said show cause notice doted
;9
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the adjudication of the said show cause notice. Therefore, the contention of

ttrc claimant that the said amount uas paid for filing of appeal before the

Commissioner of the Customs (Appeals) is not found correct.

From the above finding, it clearly establishes that learned adjudicating authority

has grossly failed to comprehend the provision of law and the precedent

decisions. Inasmuch as the amount paid during the pendency of litigation is

consistently held as pre-deposit. Further, it appears that learned adjudicating

authority considers amount paid as pre-deposit only when the amount is paid

on direction of appellate authority. Therefore, order passed by learned Deputy

Commissioner may please be quashed and set aside.

6.3 In para 11.3 of the order learned Deputy Commissioner has referred the

description shown on the challan for making payment and held that appellant

has treated payment of Rs.3,37,075=00 towards payment of dut5r and not as pre-

deposit. With respect to above linding, the appellant submitted that if the

arnount was paid towards duty, the appellants would not have contested the

demand and further they would not have preferred appeal against the order of

lower authority. Since the amount was paid during the pendency of litigation,

the amount paid cannot be construed as payment of duty.

6.4 Further, learned Deputy Commissioner in para 17 of OIO has misplaced

reliance on the judgment of Honourable Supreme Court in the case of Madras

Rubber Factory Ltd. and Escorts Ltd. inasmuch as the issue before the

Honourable Apex Court was refund of duty and not of pre-deposit. In fact,

learned Deputy Commissioner has already taken stand before discussing the

submissions of the appellant that amount paid by the appellants was towards

duty and not pre-deposit. In this connection relevant text of para 13 reads as

under:

As I haue alreadg leld that the amount of Rs.3,37,075=00 paid by the

claimant tuas toutards dutg and not pre-deposit, I do not propose to

examine and disanss those ciranlars and judgments.

Since refund claim of pre-deposit has been construed as refund claim of duty,

the learned D Commissioner has misplaced reliance on the judgment of

+
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Honourable Supreme Court. Therefore, order passed by learned Deputy

Commissioner may please be quashed and set aside.

Personal Hearinq:

7. Personal Hearing in this case was held in virtual mode on 18-06-2025,

which was attended by Shri. P. G. Mehta, Advocate, on behalf of the appellant.

He reiterated the written submissions. He also submitted Synopsis by email

dated O4-O7-2025.

Findines:

8. I have carefully gone through the facts of the case and written as well as

oral submissions made by or on behalf of the appellant. The issue which is to

be decided in the present appeal is whether the amount of Rs.3,9I,7761 -

deposited/paid by the appellant was in nature of 'pre-deposit', 'deposit'or 'duty';

and whether the refund claim filed by the appellant is time-barred or not.

9. Before starting discussion, I would like to note here that the provisions of

Section l29E of the Customs Act, 1962, regarding pre-deposit have been

substantially changed by the Finance (No.2) Act, 2O14, w.e.f. 06-08-2014. As

per the amended provisions, the appellants are mardatorily required to pre-

deposit 7.57o amount of disputed duty or penalty for filing of first appeal.

Whereas, as the provisions of Section 129E, as prevailed prior to 06-08-2014,

the appellants were required to pre-deposit duty or to lile application for waiver

of pre-deposit, and in case of application for full or partial waiver, Commissioner

(Appeals) was to require to pass an Order for specilic amount to be deposited as

pre-deposit or for waiver of pre-deposit. As mentioned in Para 1.2 of Circular

No. 984 l8l20 14-CX dated 16-09-2014, as modilied vide Para 4 of Circular No.

993117 l2Ol4-CX dated 05-01-2015, the amended provisions apply to all

appeals filed on or after O6-O8-2OL4, whereas all pending appeals/stay

applications filed before 06-08-2014 should be governed by the erstwhile

provisions. Therefore, the un-amended provisions of Section 129E, as prevailed

prior to 06-08-2014, are applicable to the present case. Further, the provisions

regarding granting interest on delayed refund of pre-deposit, as per Section

I29EE are not applicable to the present case, even if the amount deposited by

the appellant is treated as 'pre-deposit', ina
6(

/{
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1O. 1 I Iind that the appellant has heavily relied upon the Board's

Circular/Letter F.No. 2751 37 l2K-CX.SA dated O2-O|-2OO2. In the said Circular,

it has been inter alia mentioned that that since the practice in the Department

had all along been to consider such deposits as other than duty, such deposits

should be returned in the event the appellant succeeds in appeal or the matter

is remanded for fresh adjudication. In order to attain uniformity and to regulate

such refunds, the Board has clarilied that refund applications under Section

118(1) of the Central Excise Act, 1944 or under Section 27 (ll of the Customs

Act, 1962 need not be insisted upon, but a simple letter would be suffice.

10.2 However, in a subsequent letter F.No. 275137 |2K-CX.SA dated 20-06-

2003, it has been further clarified as under:

"Kind attention is inuited to the circular of euen number dated 2nd

January, 2OO2 [2002 (139) E.L.T. T3B] on the captioned subject.

2. It has been brought to th.e notice of the Board that the wordings in pora

4 of th.e Ciranlar, namelg, oang deuiation and resultant liabilitg to interest

on delaged refunds shall be uiewed stictlg" conueV the impression that

interest is liable to be granted for refund of pre-deposits euen rahen there is

no corresponding prouision in the Central Excise Act, 1944. The matter has

been examined and the sentence is re-worded as under :-

"Ang deuiation from the procedure explained hereinaboue shall be

uiewed strictlg."

3. The field formations and the Tlade Associations mag be informed

accordinglg."

1O.3 In view of the above, I am of the view that the Deposit made by the

appellant during the litigation was required to be returned by Customs

Department without applying the time-limit for claiming refund as one year from

the date of Order-In-Appeal, as per Section 27(lBXb) of the Customs Act, 1962.

11. I find that the appellant has cited various Judgments and Circulars before

the adjudicating authority in support of their contention that the limitation

i6-
p.
FJ

6
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period of one year, as provided in Section 27 would not be applicable in their

case on the ground that they had claimed refund of pre-deposit. However, the

adjudicating authority observed and held that the amount of Rs.3,37,075/- paid

by the claimant was towards duty and not pre-deposit and so he did not examine

the Circulars and Judgments. While holding so, the adjudicating authority has

placed reliance on the following:

As per the Order-In-Appeal No. 88 to 9312Ol4-Cus/Commissioner (A)/

Ahmedabad dated 12-02-2014, the requirement of pre-deposit has been

waived by the Commissioner (Appeals). So, the amount paid by the

appellant was not pre-deposit.

The claimant has paid duty and interest on 13-08-2012, i.e. within 06

days from the date of issuance of SCN dated 07-08-2012, and well before

adjudication of the SCN. Therefore, the contention of the claimant that

the said amount was for filing of appeal before Commissioner (Appeals) is

not correct.

In the Challan No. 319 dated 13-08-2012, ll:,e claimant has mentioned

that " Payment of Custom.s dutg against Shou.t Cause Notice No. DRI/

AZU/INV-26/2012 dated 07.08.201?. Thus, the claimant has treated the

payment towards duty, not as pre-deposit under Section 129E.

In this regard, I observe that the appellant has neither self-assessed the

differential duty of Rs.3,37,O751 - nor it has been paid against assessment of the

impugned Bill of Entry No. 4479313 dated 27-08-2011. It is undisputed that

the said amount, along with interest, was paid by the appellant within 6 days

from issuance of SCN by DRI and much before passing the Order-In-Original

passed by the adjudicating authority. Therefore, I am of the view that the

amount deposited vide Challan dated 13-08-2012 was not in nature of duty.

However, I agree with the view of the adjudicating authority that it was not in

nature of 'pre-deposit' under the provisions of Section 129E of the Customs Act,

1962. \f the appellant had paid the said amount after issuance of the OIO but

before filing of appeal, it can be treated as 'pre-deposit' for filing of appeal. But,

in the present case, the appellant has paid the amount immediately after

issuance of SCN with a possible intention to minimise the liability of paying

interest and penalties. Thus, this amount deposited on 13-08-2012 was neither

paid during the investigation nor paid for eal , because as on 13-08-

a

t
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2012 tl:re investigation was over and the OIO was not in existence. So, I am of

the view that it canrrot be termed as 'pre-deposit' for filing appeal.

12. As per the Provisions of Section 129E, as prevailed prior to its amendment

w.e.f. 06-08-2014, the appellants were required to deposit duty as pre-deposit or

to file application for waiver of pre-deposit before Commissioner (Appeals). In

the present case, the appellant has deposited amount of duty on 13-08-2012,

the OIO towards confirmation of demand has been passed on 08-04-2013 and

thereafter the appellant had Iiled appeal before Commissioner (Appeais), which

had been decided on l2-O2-2O14. As the appellant has deposited the amount

much before passing of the OIO dated 08-04-2013, it cannot be said that the

amount paid on 13-08-2012 was 'pre-deposit' for filing appeal as per Section

129E. However, in my view, the said amount can be treated as 'Deposit', which

was appropriated vide OIO dated 08-04-2013. However, after setting aside the

OIO by Commissioner (Appeal) vide OIA dated L2-O2-2O14, the said amount

again became 'Deposit', which was refundable to the appellant, when the

appellant applies for refund, irrespective of fact that the Customs Department

had frled appeal before CESTAT and it was pending. The appellant has chosen

to not file refund claim after issuance of OIA dated l2-O2-2O14, but waited for

almost 9 years till outcome of the appeal filed by Customs Department before

Hon'ble CESTAT. Vide Final Order dated 22-02-2023, Hon'ble CESTAT has

dismissed the Customs Department's appeal No. 11927 ol 2Ol4 and thereafter,

the appellant has Iiled refund claim vide their letter dated 27-03-2023, wlrriclr

has been received in ICD-Khodiyar on 12-04-2023 (as mentioned in the letter

F.No. VIII/20-OSllCDlRef 12023 dated 24-04-2023 issued by the D.C., Customs,

ICD-Khodiyar). The adjudicating authorit5r has rejected the refund claim on

account of time-bar under the provisions of Section 27, as it has been filed

beyond the period of one year from the date of Order-In-Appeal, which was in

favour of the appellant.

13. I lind that the in the following case of M/s. Petronet LNG Ltd., similar

situation has been discussed:

13.1 In the case of Petronet LNG Ltd.. Vs. Commissioner of Customs,

Ahmedabad [2019 (369) ELT 791 (Tri-Ahmd)], vide Final Order dated

n'ble CESTAT , Ahmedabad, had observed that the entire amount

a
E

+

+
Page 18 of22

F. No. S/,19- I 1 8/C US/AHD/2 1 -2 5

o 1.08.20



paid by the assessee was nothing but Customs duQr irrespective of the fact that

certain portion of duty was not payable; that any amount refundable must pass

test u/s 27 and the refund claim became time-barred on account of failure to file

refund claim within one year from the date of Commissioner (AppealsJ order in

favour of assesse. It was further held by Hon'ble CESTAT that the period of one

year to be reckoned from the date of receipt of Commissioner (Appeals)

favourable order, not the date of receipt of Tribunal's order" Thus, Hon'bie

CESTAT had dismissed the appeal filed by M/s. Petronet LNG Ltd.

13.2 However, M/s. Petronet LNG Ltd. had filed SCA No. 519O of 2O19 before

Hon'ble High Court of Gujarat and it was decided vide Judgment dated

26.12.2019, which has been reported as Petronet LNG Ltd. Vs. Assisf,ant

Cornmr. olQ.ts., &tstoms Dialsion- 2027 (37V ELT 229 Pttil. Vide the said

Judgment, Hon'ble High Court has held that the Appellate Commissioner

rendered its decision in favour of assessee on 4-12-2013 and assessee-importer

was entitled to seek refund based thereupon; however, Department preferred

appeal before CESTAT challenging said order. Further, CESTAT passed order of

8-9-2074 in favour of assessee which was received by importer on 29-9-2014.

Under this situation, Hon'ble Hieh Court has reiected Deoartment's olea that the

refund claim should have been filed within one year from date of order of

Commissioner Aooeals dated 4-I2-2O13 and held that the assessee was

entitled to receive the refund, which was frled wittrin one year from the date of

receipt of the order passed by the CESTAT.

13.3 Further, I find that Customs Department has filed a Petition for Special

Leave Appeai (C) No. 9298 ol 2O2O before Honble Supreme Court against the

aforesaid Judgment of Honble High Court. Vide Judgment and Order dated

12.01.2O2I reported as Assistant Commissioner 1r. Petronet LNG Ltd. - 2027

(378) E.L.T. 416 (5,C.) Honble Supreme Court has passed the following Order:

"Leaue granted.

As short qtestion of laut is inuolued, Iist this appeal for heaing in the first

uteek of Apil, 2021.

In tlrc meantime, the operation of the impugned judgment shall remain

staged.

Libertg to file counter affidauit, as prayed,

;a
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13.4 As Hon'ble Supreme Court has stayed the operation of the Judgment of

Hon'bie Gujarat High Court, but not set aside or overn:led the said Judgment, I

am of the view that the ratio of the Judgment passed by Hon"ble Guj arat High

Court is still binding on me. In this regard, I rely upon the judgment of Hon'ble

Supreme Court in case of Shree Chamundi Mopeds Ltd. v. Church of South

India Trust Association reported in lL992l3 SCC 1, wherein it has been made

clear that the stay of operation of order does not lead to consider that such order

is quashed, it only means that the order which has been stayed could not be

operative from the date of passing stay order dnd it does not mean that the said

order is wiped out from existence.

13.5 By relying upon the above-mentioned Judgment in the case of Shree

Chamundl Mopeds Ltd.. (supra), Hon'ble CESTAT, New Delhi, in the case of

INSTITUTE OF AERONAUTICS & ENGINEERING Versus COMMR. OF C. EX.,

BHOPAL [2018 (1O) G.S.T.L. 267 lTri,-Dell l2l-ll-2014], inter alia observed

as under:

"We note that tlrc order of the Delhi High Court in tlrc said case has been

staged bg tLe Hon'ble Supreme Court. Houeuer, it is to be noted that such

stag, as held bg the Hon'ble Supreme Court

in Shree Chamundi Mopeds Ltd. u. Clatrch of South India Trust Ass

ociation - AIR 1992 SC 1439, 1992 ACR (2) 999 will be to the effect that the

order, uhich has been staged utould not be operatiue from ttrc date of

passing of tle stag order and it does not mean that the said order has been

u-tiped out from existence. We note that the Hon'ble Supreme Court made a

distinction between quashing of on order and stag operation of an order. In

the present case, admittedlg, there is an interim staA of tLE order of Dethi

High Court. The ratio of Delhi High Court is auailable."

So, even though the said matter is pending with Hon'ble Supreme Court, the

ratio of a Judgment of jurisdictional High court is still valid and it can be

followed.

t

+
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14. Further, I find that Hon'ble Tribunal in the case of Instrument

Transformers V/s. Commr. (Appealsf, CGST&CEX, Indore cited at 2O21

(3781 ELT 238 (Tri.-Del.l held that any amount, that is deposited during

pendency of adjudication proceedings or investigation, is in nature of deposit

made under protest and time-bar under Section 11E} of Central Excise Act, 1944

not invokable.

15. I also rely upon the decision of the jurisdictional CESTAT, in the case of

Hindalco Industries Ltd. V/s. CCE&ST, Vadodara-Il cited at 2022 (3801 ELT

622 lTri.-Ahmd.), wherein it has been observed that there is a reason for filing

appeal (sic - refund claim) on 25-5-2018 by the appellant that the department's

appeal before the CESTAT was pending and appellant had filed the refund claim

immediately after the Tribunal's order dismissing the department's appeal on

26-4-2OL8, that for this reason also the refund cannot be rejected on time bar.

16. In view of the above position of law, I hold that rejection of refund claim of

Deposit of Rs.3,37,075/- and Interest of Rs.54,701/- (Total Rs.3,91,7761-) on

the ground of time-bar vide the impugned order is not legal and proper and

therefore, the impugned order is required to be set aside.

Order:

17 . In view of the above findings, I set aside the O.I.O. No.

30/DC/ICD/IMP lRef /2024 dated 29-05-2024 passed by the Deputy Commissioner

of Customs, ICD-Khodiyar, Ahmedabad, and I allow the appeal filed by M/s.

Vimalachal Print & Pack Pvt. Ltd., with consequential relief, in accordance with

law.

ll
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Commissioner (Appeals)

Customs, Ahmedabad



By e-mail [As per Section 153(1)(c) of the Customs Act, 1962]

To

M/s. Vimalachal Print & Pack Pvt. Ltd.,

5, Saket Industrial Estate, Survey No. 437,

Near Changodar-Bawla Highway, Moraiya - 3822L3,

Tal. Sanand, Dist. Ahmedabad
(email vimalachal@vimalachal.com )
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*
Copy to:

1. The Chief Commissioner of Customs, Ahmedabad

Ahmedabad. (email: ccoahm-2i@nic.in )

Zone, Cu s House,

2. The Pr. Commissioner of Customs, Ahmedabad.

(email: cus-ahmd-eui@nic.in ; rra-customsahd@qov.in )

3. The Deputy/Assistant Commissioner of Customs, ICD-Khodiyar,

Ahmedabad (email: icdkhd-ahd@eov.in )

4. Shri. P. G. Mehta, Advocate, M/s. Khatri Consultants, Ahmedabad

(email: khatriconsultants4@email.com )

5. Guard File.
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