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ollDEl{-IN-APPEAL

M/s SHUBH ARYA STEDL PVT LTD, Plot No 05' Ship Recycling Yard'

A1ang, Dist. Bhavnagar [hereinafter rcferrcd to as "the appellant") have hlcd

an appeal in terms of Section 128 of thc Customs Act' 1962 against the

Final Assessment order No. 7O2125346461s3Y 12023-24 dated

1g.o3.2024 (hereinafter refcrred to as "thc impugncd order") passed by the

Assistant commissioner, customs Division, BhtLvnagar (hereinafter

referred to as "the adjudicating authority")'

2. Briefly stated, facts of the case are that the appeilant' had

purchased a vesst:l MT YASON for brcaking up/recycling and filed Ri11 of

Entry No. 4936556 dated 05.08.202 1 for clearance of the said vessel for

home consumption under Scction 46 of the customs Acl, 1962. The Bill of

Entry was assessed provisionally for want of original documents & test

result. The appellant paid thc duty provisionally assessed'

2.1 Vessels coming for breaking up are being <:1assified under CTFI

89O8. The appellant has ciassified the vesscl in CTFI 8908. However, the

Fuel and Oil contained insidc/outside the trngine Rc,om Tanks have becn

classified under Chaptcr Hcads of Chaptcr 27 and they have paid customs

duty accordingly.

2.2 The dispute regarding ciassification of Fuel and Oil lying in Bunker

Tanks inside/outside Engine Room i.c. whether under CTH 2710 or under

CTH 8908 along with vessels for breaking up has been resolved by the

Hon'ble Supreme Court vide Order dated 05.O4.2023 passed in Civil Appeal

No. 5318-534212OO9. The Hon'ble Supreme Court has upheld the common

Order No. AILl792-l185L/2022 dated 17.10.2022IOl.12.2022 passed by

Hon'ble Tribunal, Ahmedabad and also validated the views expressed by

the CESTAT therein.

2.3 Accordingly, in compliance of the common Order No. A/ 11792-

11451 /2022 dated 17.1O.2O22/01.t2.2O22 passed by the Hontrte

Tribunal, Ahmedabad, the issuc of classification of fuel & oil lying in
Bunker Tanks inside outside Engine Room has been decided by the

adjudicating authority vide the impugned order and it was held that fuel &
oi1 contained in Bunker Tanks inside/outside Enginc Room are liable to be

classified under crH 8908 along with the vessel, as covered under para

2(b) of circular no. 37 /96-ctts Dated o3.or.1996. The remaining fuel and
oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks

are liable to be classified under its respective heading in chapter 27ro and,

finally assessed the subject Biil ofEntry acco ,WUY;
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4. Shri Rahul Gajera, Advocate.
23.O9 .2025 on behatf of the appellant.
made at the time of filing appeal.

appeared for personal hearing on
He reiterated the written submission

5' Before going into the merits of the case, it is observed that the dateof communical ion of ttLe tmpugncd order as pcr appeal memorandum is27.O3.2O24 and the present appeal was filed on 2S.OB.2O2S, i.e., after 516
days' In this regard, I have gone through the provision of limitations for
{iling an appeal as specified under Section 128(1) of the Customs Act,
1962. The same is reproduccd hercundcr:

"SDCTION 128. Appeals to [Commissioner (Appeals)]. _ (J) ArLy
person aggieued by ang decision or ord.er passed und.er this Act by an

officer of customs louer in rank than a [principal Commissioner oJ.

customs or commLssioner of customsl mag appeal to the [Commissioner

(AppeaLs)l [within sixtg dags] from the date of the communication to him

of such deci.sion or order.

,51Brd r
[Proui.ded that the Commissioner (Appeals) may, if he i.s sati.sfied that

the appe\lant u)a.s preuented bg sufficient cause from presenting the

appeal uithin the aforesaid peiod of sixtg dags, allow it to be

presented tuithin a further peiod of thirty days.l"

,$

l8

+

5.1 As per the 1ega1 provisions under Scction 128 of the Customs Act,

1962, the appeal has to be filed wlthin 60 days from the date of

communication of order. Furthcr, if thc Commissioner (Appeals) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appcal within thc aforcsaid period of 60 days, he can allow

it to be presented wrthin a further period of 3O days'

5.2 It will also be relevant to rcfcr to thc judgment of Hon'ble Supreme

Court in case of Singh Enterprises - [2O08 (221\ E''L'T ' 163 (S'C )]' wherein

theHon'bleApexCourthad,whileinlerpretingtheSection35ofthe

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, hcld that the appeal has to be filed within 60 days' but

in terms of the proviso, furthcr 30 days' timc can be granted by the

appellate authority to entertain the appeal The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

n0 power to allow the appeal to be prescnted beyond the period of 3O daYs

The relevant para is reproduced below:
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"8. The Commissioner of Central Dxcise (Appeals) as also the

Tibunal being creatures of Statute are uested rt'tith jurisdiction to

cond"one the detag begond the permissibte peiod prouided under

the Statute. The peiod upto ttlhich the prager for condonation can

be accepted- is statutoily prouid-ed' It utas submitted that tlw Logic

of Section 5 of the Indtan Limitation Act, 1963 (in short the

'Limitotion Act') can be auailed for condonation of delag ' The first

prouiso to Section 35 makes the positian clear that the appeal has

to be preferred" tttithin three months from the date of

communication to him of the decision or order. Hotueuer, if the

Commissioner is sati.sJied that the oppellant was preuented bA

suffirient cause from presenting the appeal utithin the aforesaid

period of 6O dags, he can allou.t it to be presented within a further
period of 30 dags. In other u.tords, thls clearly shouls that the

appeal has to be fited uithin 60 days but in terms of the prouiso

further 30 dags time can be granted bg the appe ate authoritg to

entertain the appeal. The prouiso to sub-section (1) of Section 35

mokes the position crystal clear that the appellate authoity has no

power to allou,t the appeal to be presented begorui the pertod- of 30
dags. The language used makes the position clear that the

legi-slaturb intended the appeLlate authority to entertain the appeal
by condoning delag only upto 30 d.ag s after the expiry of 6O days
which is the normal period for preferring appeal. Therefore, there b
complete exclusion of

Commissioner and the

Section 5

High Courl:

of the

were

Limitatton Act. The

therefore justified in

\
1).,.-

holding thot there wc.s no potuer to conclone the: d.elag after the
expirg of 3O dags peiorl."

5.3 The above view was reitcratcd by the Honble Supreme Court in
Amchong Tea Estate l2OtO (2571 E.L.T. S (S.C.)1. Further, the Honble High
Court of Gujarat in case of Ramesh Vasantbhai Bhojani _ l2OlT (3ST)
E'L'I'' 63 (Guj')r and Hon'ble Tribunar Bangalore in the case of shri Abdui
Gafoor Vs Commissioner of Customs (Appeals) 12O24_TIOL_565-CESIAT_
BANGI took a similar vicw while dealing with Scction 12g of the customs
Act, 7962.

5.4 In terms of legal provisions under Section l2g of the Customs Act1962 and in light of the judicial
Court, Hon,bie High Court and

pronouncements by the Honble Supreme

Proposition of .law that the ap

Honble Tribunal Bangaiore , jt js settledrequired to be filed within 90

peais [sL.. first appe]la te authority are
nabie period of 30
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days as provided in tl

;:"T":,:,'::*: *1"":i#: ? ;fl ,';" "_:, ::',:,'filed after 90 days frorn the date ofreccrpt of the
1o condone the delay in filing the appcal o"r".o'*"'.1,;t"}|,o,,Il.::
Section 128 of the Cr:str

barred. 
:ms Act, 1962. If<:nce, the same is held to be time

()

F. Nos.

To,

In view of above, I re.jcct appeai on the grounds of limitation withoutinto the merits of the case .

-,tr-'lY.

(AMIT G
COMMISSIONEIT (APPEALS
CUSTOMS, AHMEDABAD

)

Post A D.

Dated - 25.11..2025

M/s SHUBH ARYA STEEL PVT LTD,
Plot No. 05, Ship Recycling Yard, A1ang, Dist. Bhavnagar,

copv to:

-y'm. Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Commissioner of Customs, Customs, .Iamnagar.

3. The Assistant/ De puty Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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