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any goods exported

qT{ai 3{Igld Eri{ OI(IT'I] qr{d s+&- r16q ot * rraft r qq rno
qT ss rtrrq R{Fr q{ 3-drt qra e frc srm&ra rrrf, rort q qli q{ qr sq rirq R{Fr q{ silt
W qro of qrxr I orilero q'rd t 6=fr d.
any goods loaded in a conveyance for importation into India, but which are not unloadcd ;tt
their place of destination in India or so much of the quantity of such goods as has not becn
unloaded at any such destination if goods unloaded at such destination are short of thc
quantity required to bc unloaded at that destination.

Efur &' o1 +

4 copies of the Application for Rcvision

&{UI ar.]f L962 &rjl r{
3rq {dk, ptqr,ass,sd}.rfrq ffiE r<i & cN}. Gfflq c{rm ? C o. 2ool-tFqg a Til qr4qr
u.roor/-{-* * 6El{ qr-{ 

1, igr rf qrTdr-d, € sE ft{d {rrflr & qqftrq' ?-dr{ d.3fl{.6
01 a qfu. vfi gco, qirfi rrfi qrGr, Frr.n rrir 4s qn nfu ofu sqq q6 il{s qt ir{€ 6rl
A d N'tnte d F.l dr.2ool- olr qR (rf, dts € srltio d d at€ dr 6-q q F.looo/-
The duplicate copv of the
Ilundred only) or Rs. 1,000

T.R.6 challan evidcncing payment of Rs.2O0/ (Rupees two
/- (Rupees one thousand only) as the case may be, under thc

Head of other receipts, fees, fines, forfeitures and Miscellaneous [tems being the fce
prescribed in the customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, finc or penalty levied is one lakh rupccs or lcss,
fees as Rs.200 and if it is more than one lakh rupees, the fee is Rs.1O0O/-

q(d.2 ef 3fdEfl 3fq sBa{ {g olt € erca
qEqs 6-tril d d a S-qr{.@ qlfrftqq Ls62 d qr{r t2e q tl} & efdf{ eYd *fr.S.-s i
m{r{-cm., ard|q serc Ew e}r Qsr 6-{ 3rffd 0r|$6{0r & vca ftsftfud qa q{ .yd-o or
vf,a e
ln respect of cases other than these mentioncd under item 2 above, any person aggricvt:d
by this order can file an appeal under Section 129 A(1) of the Customs Act, 19f>2 in form
C.A.-3 before the Customs, Dxcise and Service Tax Appellate Tribunal at the foltor,yiflg
address:

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

. 7962 Er{r 129 q 16) , L962 rJl{i 129

\
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(a)

as provided in Chapter X of Customs Act, 1962 and thc rulcs madc

{ us & sT?i ffifu6 6-p-qp6 €ds'di qrftL :

d be in such form and shall be verified in such manncr as
may be specified in the relevant rules and should be accompanied by

earing Court Fce Stamp ofpaise fifty only ln one copy as
6 of the Court Fee Act, 1870.
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Under Section 129 A(61of the Customs Act, 1962 an appeal under Section 129 A (1) ofthe
Customs Act, 1962 shall be accompanied by a fee of -

qf,r srlffi gm qtrn rrqr {t+-eff{ qrq d?r[ frql{fl
rrqr (g at T6-q dq 6rtq Fqg qr ifir* oc ii d q6 Egrt €qq.

{6)

(a) where the amount of duty and interest demanded and penalty levied bv any officr:r of

Customs in the case to which the appeal rrtlates is five lakh rupees or less, one thousand

rupees;

(s) s6r EI{r qFn rrql {c'f qrq d?II f,r-Iql
rrqr qs a1 T6-q op ols sqq i 3{fuo- d iifu-{ Fqt qins ors i 3{fufi c d d; qiil 6srr
T'qg

(b)

Fr)

(c)

(q)

(d)
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where the amount of duty and interest demanded and penalty levied try any oflicer ol'

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, ltve thousand rupees ;

w6r Er{I qirn rrql {@ qTGI dTr drngr

rrqT <s ot r6-c qEI{{ il{d rFqg t s{lfo d a; 6ff EsR Fqq.

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appe€.I relates is more than fiftv lakh rupces, ten

thousand rupees

rrc {@ r0%.]EI q{, s6i {-tr qrt]-tr qE <S ,qr(si{
or(t 6€ qr, crdi A-{d dg ff{K frB, 3{ffd {sr qrqrn I

An appea.l against this order shall lie before the Tribunal on paJ.ment of 1070 oI rie duty demanded where dur-!" or

duty and penalty are in dispute, or penalty, where pen'rlty alone is in dispute

tsikr tJr{I 129 wr- {

n-o..rne{r+
Fq 3{ft6 qr

df ilBs.

Under sectron 129 (a) of the said Act, every app licatron made before t}le ApPellate Tnbunal

(a) in an appeal for galt of stay or for rectilication of Distake or [or any other purpose; or

for restoration of an or an lication shall be accom anied b a lee of five Hundrcd rupees
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ORDER-IN-APPEAL

Thc prcscnl appeal has treen f,ed by shri Sameer sharma (hereinafter
referred to as "the Appellant") under Section 12g of the customs Act, 1962against order-in-original No. MCH / ADC / AKM I 2O5 / 2024-25 dated 27. 1 1.2024(hereinafter rererred to as "the impugned order") passed by the AdditionarCommissioner of Customs, Munclra, (hereinafter referred to as The AdjudicatingAurhoritr''') n'hcreby the adjudicating authority confirmed allegations of mis_decraration, cor-rcealment and att,:mpted import of prohibited goods in respect ofan import consignment filed in the name of M/s Nikhat Enterprises. Theproceedings emanated from a wi.er investigation conducted by the Directorateof Re'cnue IntL-,ig€'ncc (DRr), Gandhiclham, into a suspected smuggling carterinvolving multiple irnporters, cons;ignments and intermediaries.

2'7 The investigation was initiated on the basis of specific interigenceindicating r hat import consignmerrs creared from Mundra port under the guiseol miscellaneous l0w-varue goods r,'ere being used to smuggre prohibited e-cigarettes and other mis-declared 
6400ds. Acting on such interigence, DRI officersinrercepted and examined murtipre consignments rmported through different IEChoiders rn totar, 1g import consigrrments pertaining to eight different importerswere examined during September 2022 at various l0cations including ICDSachin, Bhiwandr godowns and Mundra pc'rt, revealing large_scale mis_declaratior-r of dcscription, classification, value and quantity of goods.

2.2 The present proceedings, however, pertain only to one consignmentimported in the narne

NyKuo8442 32, creared ;:#';i"'::".I'"#;:,::..ff1 ;;:,"ffi .);Logistics pvt Ltd' under warehouse Bi, of EntryNo. i01144g dated 25.Og.2022and DTA Bi, of Entrv No. 2012goo dated 26.0g.2 022. Thedeclared descriptionof the goods was ,,Floor 
Clean Mop / Back Cover / Exercise Book / TemperedGlass"' rvhereas during subsequent searches conducted by DRI at Bhiwandigodowns, 12 cartons containing 9,600 pieces of foreign_origin e_cigarettes ofYuoto brand were recovered, which were found to be part of the said importcon signmcn t.

2'3 The rccovered e-cigarettes were vaiued on the basis of market survey andonline pricc references at {2,499 per unit, resulting in a total market value of
'2 '39 '90 ,400 /-' Since e-cigaretres fall under HS code 85434000 and theirimport is prohibited in terms of DGFT Notification No. 20120 15 -2020 d,ated26'O9 20lg and the prohibition of Electr.nic cigarettes Act,207g,the said goodsrvere held liable to conllscation under Sections 111(d), 111(0, 11 1(l), 111(m),
1 1 1(n) and 1 I 1(o) of the Customs Act., 1962.

s / 49 - 426 / CU S /MIJN /202 4 _25
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2.4 During the course of investigation, statements of various pcrsons werc

recorded under Section 108 of the Custorn s Act, 1962, including transporters,

godown handlers, importers, logistics per:;onnel and customs intermedi:rries

Among them, the statement of the Appellant, G-Card holder of the Customs

Broker firm M/s Al Cargo Services, was recorded on 05/06.09.202'2 and agatrt

on 08.09.2022. It was alleged by the department. that Shri Sameer Sharma was

handling customs clearance work for multiltle importers linked to thc said r:a11r:1

and that he filed Bitls of Entry on the basis of documents provided to him, which

were allegedly mis-declared.

2.5 As per the allegations in the Show cause Notice, Shri Sameer Sharma liled

Bills of Entry for the subject and other related consignments base<l on invoiccs,

packing lists and Bitls of Lading forwarded to him, allegedly without exercising

due diligence. It was further alleged tha1. the mastermind of the smuggling

operation, Shri Mohammad Asif Sathi, routcd the import documentation through

intermediaries and used various IEC holders, including M/s Nikhat DnteII)rists,

for clearance of prohibited and mis-declzLred goods, and that thc Appcliant

facilitated the clearance process by filing tLte customs documents'

2.6 The adjudicating authority, relying substantiall], upon statcn'rents

recorded under Section 108 0f the custorns Act and thc outcom(r of thc DRI

investigation, concluded that M/s Nikhat Enterprises had ient its IIiC for iliegzrl

importation and that Shri Asif Sathi r,r,as ttre mastcrmind bchind rhc smuggling

syndicate. The adjudicating authority furtlrer held that thc appcllant, bcing tht:

G-Card holder handling customs clearance, failed to discharge his obligations

d thereby rendered himseif liable for penal action. Accordingiy, penaltics were

d on the noticees including the Appellant under Sections 112(a)(i) and

f the Customs AcL, 1962 , along with confiscation ol the seized goods and

ation of the same as Per law.

present

eing aggrieved by the impugned order, the Appellant has preferred thc

appeal and inter alia, made the following submissions:

3.1 The impugned order-in-original, insofar as it imposes penalties upor-r thc

appellant under sections 112(a)(i) and 1 14AA of the Customs Act. 1962, is

contrary to law and facts on record and is ljable to be set aside. The adjudicating

authoriry has mechanically reiterated thi: allegations contained in the ShoR"

cause Notice without undertaking an independent appraisal of evidence or

dealing with the detailed replies and additional submissions filed b}' the

appellant. .lhe findings, particularly thosc recorded in paragraph 30.7 ol thc

impugned order, are vague, generalizetl and suffer from cornpletc norl

application of mind, rendering the order non-speaking and unsustainable rn

appellate scrutinY.

s/49-426/C Li S/rvlUN/2024-15
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3 2 'i'he en tire c,se against tire appe ant rests solery upon statements
recorded under secrion 10g of the customs Act from Shri vala Bardevsinh
Nanbha and Shri Dirgesh Dedhia, without any independent corroboration
rvhatsoeYer. No documentary evidence, financial trail, erectronic communication
.r circumsrantial mrrterial has ber:n produced to substantiate the alregation of
abermcnt. More importantl-u-, during cross-examination, Shri Vala Baldevsinh
cateqo,cally admittr:d that he nr:ver paid any amount of t2.5_3 lakhs per
consrgnment ro the apperant and that the earlier inculpatory statement was
recorded under coer<:ion. He furtht:r admitted that the appeilant had no rore in
transportalion, storage or post_cl:arance handling of the goods. Once such
sratcments srand diluted and contradicted during cross-examination, they lose
Lheir cvide ntiarn varue and cannot form the basis for imposition of penalties.

3'3 Further, the cross-examination of Shri vipin sharma, preventive officer,
comple telv demolishes the departmentar allegation of abetment. The said officer
uncquivocalll' admittt:d that the aJrpelant never approached him for clearance
olgoods, ncver exerterr any pressur. or influence, and never requested bypassing
o[ customs procedures. He also conrirmed that the Bills of Entry in question were
liled under "Self' and not by the appelant in the capacity of a customs Broker.
1'hese categorical admissions clearly negate the a egation that the appellant
facilitated or abetted the clearance ,:f mis-decrared or prohibited goods.

3 4 It is an admittt:d and undisputed fact on record that, for the subject
consignmcnt of M/s Nikhat Enterprises, the appelrant did not act as a customs
Brokcr' Thc Bilrs of Entry were iiled under "Self' and the cHA and cFS
operations rvere handled by M/s Empezar Logistics pvt. Ltd. The appelrant,s role
was limited to forwarding and preparation of checklist on the basis of documents
supplicd. This factual lrosition stancrs corroborated by the B ls of Entry, seizure
and rlclention dor:uments, statemellts of Empezar representatives and also by
proceeclings under the .BLR, 201g. rvherein it was herd that the appelrant did
not function as cHA. ,r absence of cHA responsibility, the appelrant cannot be
saddled r't'ith liability for alleged mis-declaration or prohibited import.

3.5 The adjudicating authority has aiso failed to
investigation itself was triggered solely on the basis of

apprcciate that the

voluntarf information
provided by the appeilant to DRI on 07.o9.2022 and, o5.og.2022. Documentary
evidence including ema s placed on record clearly estabrish that the appellant
acted as an informer, discrosing deta s of suspicious consignments, pursuant to
which scarches and seizures were conducted. A person who initiates a,d
faciiitates investigation cannot, in absence of cogent evidence, be simultaneousry
bralded as an abettor to the alleged offence.

s / 49 42 6 / CU S / MUN / 2024 _2 5
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3.6 There is a complete absence of evidence estabiishing mens rea, consclous

knowledge or intent on the part of the appellant, which is a sine qua non for

imposition of penalty under Sections 112 and 114AA of the Customs Act. No

search or seizure was conducted at the appeilant's premises, none of the aileged

masterminds such as Shri Mohammad Asit Sathi or Shri Sarfaraz Kamani have

named or implicated the appellant, and the appellant was not part of any

incriminating WhatsApp group or communication. Even affidavits filed by DRI

before judicial forums in bail proceedings d,: not attribute any incriminating role

to the appellant. In such circumstances, penal liability is wholiy unsustainabie.

3.7 The allegation regarding receipt ol i1legal monelary considcration is

internally inconsistent and unsupported by evidence. Whilc onc statemcnt

alleges receipt of t2.5-3 lakhs per consignment, the earlier statcmcnt. oI thc sarnc:

person admitted payment of only 15,01)0 per consignmcnt as legitimarc:

forwarding charges. This contradiction vras expressly acknowledgcd during

cross-examination. No bank records, castr trail or corroborative merteriai has

been produced. Penalties cannot be sustzlined on such un substern tiated and

contradictory allegations.

3.8 The proceedings are further vitiated due to violation of principlcs of naLural

justice inasmuch as several relied upon documents, including RUD 3, R{.lD 12.

RUD-30 and RUD-91, were not suppliec. to the appellant despilc repcatcd

requests. Denial of relied upon documents has seriously prcjudicecl t he

appellant,s right to defend himself and renrlcrs the adjudication lcgally ini'irm.

3.9 The adjudicating authority has also failed to consider the crucierl fact th:rt

the goods were examined twice by Custorrrs officers and CFS authorities-first

at the sEZ stage and thereafter at the D'rA clearance stage-and lhc'rt: ts no

allegation that the appellarrt interfered w.th or influenced such cx:rntinaliort.

When statutory authorities themselves (:ertified the examination, lasrerling

on a mere forwarder is legally untenable

well settled by judicial preced,:nt that statements recorded under

*

08 of the Customs Act, once retracted or contradicted during cross-

tion and left uncorroborated, cannot be the sole basis for imposition of

ties. Reliance is placed on the decisions in Union of India u. Kisant lTatant

singh l2o2o (372) ELT 714 (Bom.)1, Commissioner of custotns u. 'liinetra lrnper

Put. Ltd. l2O2O (372i) ELT 332 (Del.)l and I\LS. Exim Seruices u. Comtnissioner of

customs 12021 (377) ELT 615 (DeI.)1, wherein it has been cor.rsistcntl]' held thzrt

in absence of active role and mens rea, pel'tal action againsl CHA/ li>rwardcrs is

unsustainable.

3.11 ln view of the foregoing facts, evirlence on record, cross cxaminuLiL.rn

outcomes and settled legal position, the penalties imposed upon thc appeliant

Sr-19 -116.'CL S \1t \'l(rl 1-lr
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under sections 1 12(a)(i) and 1 14A.q of the customs Act are wholly unsustainable
and liable to be set aside

4. Record of personal Hearings:

In accordance u,ith the principles of audi alteram partem, the Appellant was
afforded the opport,nity of personar hearing which was attended virtualry by
Shri chinmaya Seth, Advocate on rrehalf of the Appellant on 12.o1,.2026 wherein
he reiterated thc submissions macle at the tlme of filling appeal.

5. Discussion and Findings:

5 1 I have carefulr-r' considered tr-re records of the case, the submissions made
by the Appcllant, and the chronolo;Ir of events leading to the filing of the present
appeai lt is observec that the impugned order-in-original was received by the
Appellant on 11.O9.2024 and that 1.he present appeal has been filed after a delay
of 07 days beyond the prescribed p,:riod of limitation under Section 12g(1) of the
Customs Act, 1962

5'2 I find that the Apperant has shown sufficient cause for the delay in frling
the present appeal. Accordingry, ir: exercise of the powers conferred under the
proviso to section 128(1) of the customs Act, 7962, the delay in filing the appeal
is condoned.

5.3 Having condoned the delay, I proceed to decide the matter on merits. The
sole iss,e for determi,ation is whether the penalty imposed upon shri sameer
Sharma r'rnder Scctions 1 12(a)(i) of 1.he customs Act, 1962 is rega,y sustainable.

5 4 At the outset, it is noted that the appellant is neither the importer nor the
owner or beneficiary o1'the goods. The entire case against the appellant rests on
(i) stat.mcnts recorded under Section r og of the customs Act, particularly of co-
noticec Shri Bardevsinh Vaia, and (ii) an alleged fac itative role attributed to the
:rppt:ilzrnt in his capacity as a G-card holder. There is no seizure from the
appcllant, no recoverv of proceeds of smuggling, and no documentary.or
r:lectronic cvidcnce directly linking the apperant to the alreged act of smuggiing.

5 5 I lincl that cross-cxamination c,f Shri vipin Sharma, preventive officer, who 
r

rvas dirccrly associated with exareination and clearance of the impugne.d_. . -

consignmcnts, was arl0wed and conducted. During cross-examination, Shri
vipin Sharma unequivocarly stated that no pressure, inducement or influence
$'as cx<:rcised bv Shri Sameer sharma, and that examination ancr clearance were
<:arricd .ut by customs officers in the normal course of official duty. This
rcstimonv directly negates the Department's allegation that the appellant
lacilitatcd or abetted smuggling by influencing Customs officers.

\
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5.6 The evidentiary value of the deposition of Shri Vipin Sharma assumcs

particular significance as it emanates from a neutral departmental officer directll'

involved in the examination process. In the absence of any matcrial contriidiction

or impeachment of his testimony, such evicience cannot be brushed aside 1ightl)'.

The failure of the Adjudicating Authority tc, deal with this te stimony renders thc

findings vulnerable.

5.7 I further note that cross-examinat: on of Shri Baldcvsinh Va1a, u'host:

statement is the primary basis for implicating the appe llzrnt, r.r':rs conductcd.

During cross-examination, Shri Baldevsinh Vala admitted that the appellant had

no role in procurement, seiection, valuation, packing or concealment of the goods

and that documents were handed over to r-he appellant merely for liling oI Bills

of Entry in the normal course of business.

5.8 These admissions materially dilute the inculpatory portions of tht: original

statement and clearly demonstrate that tht: appellant had no prior knowledge oi-

the alleged mis-declaration or smuggling. ()nce such admissions emerge during

cross-examination, the original statement cannot bc relied upon in isolatitrn ttr

fasten penal liabilitY.

5.9 I further observe that one of the rnost serious allcgations against tht'

appellant was that he a11eged1y received Rs. 2.5 lakh to Rs 3 lakh pcr conraint:r

from Shri Baldevsinh Va1a. However, during cross-examinertion, shri Baldevsinlt

Vala categorically denied having made any such payment. This denial strikes ert

the very foundation of the allegation of pecuniary benelit and clcstrovs thr:

department's theory of motive and mens rea.

5.10 In the absence of any corroborative evidence such as bank records, cash

recovery, electronic trail or contemporant'ous documents, thc ut-rcorro bora lt:t I

Statement of Shri Baldevsinh Vala aireatiy dilutcd during ( Ioss ( xrmrnrli()ll

loses al1 evidentiary value qua shri sameer sharma. Pcnal liability undcr

ns 11.2(a) and 114AA cannot be sustained or-r such infirm and

tantiated evidence.

also find considerable force in the appellant's contention that although

examlnation was allowed and forms part of the adjudication record, th(r

djudicating Authority has not even adverted to the outcome of such cross-

examination in the findings portion of the impugned ordcr. 'l'tris is ])ol a merc

procedural irregularity but a serious subsl-antive lapse'

5'l2oncecross-examinationispermittecl,theAd.judicatingAuthoritl,islegallr.

bound to consider the outcome thereof and record reasoned findings tCvr:n

disagreement with the testimony elicited during cross-cxamination mrrst bc

supported by cogent reasons. Total nor consideration of cross examinetion

si.l9,.l26,( | S ',!11., \,202-l- 15
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rrndcrs the order non-speaking ard violative of principles of natural justice, as
consistcntly held by higher judicial forums.

5 13 I furrher observe that the Department has not produced any evidence to
sho*' that the appellant generated, manipulated or caused the generation of false
documents or e-way bilrs, nor is; there any evidence of his involvement in
rransportation of goods from sEZ to DTA. Mere association or procedural
involvement, without proof of conscious and intentionai acts, is insufficient to
attract penal provisions

5 14 Thcrcfore, I hold that whire statements recorded under Section i0g ofthe
customs Act' 1962 are admissibre in law, admissibility is distinct from
cvidcntian' weight. where such st.ltements are diluted or contradicted during
cr.ss-examination ard are not s.pported by any independent corroborative
.virlrncc' thr:ir probative '"'alue stands significantly diminished. In such
clrcumstances, reriance on such statements alone is insufficient to sustain penal
conscqucn(.es under rhe Customs hct, 1962.

5 15 In view of the above, I hold that the essential ingredients ofsections r 12(a)
and 1 14AA, namely conscious knorvlecige, intentional act and deriberate use of
lalse documents are conspicuousllr

recorded in the impugned Order_in_

therefore legally unsustainable.

absent in the present case. The findings
Original against Shri Sameer Sharma are

5.i6 Accordingly, the penalties irnposed upon Shri Sameer S
Sections 1 12(a) and 114AA of the Customs Act, 1962 are set aside.
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6. The appeal is allowed with consequential relief, if any, as per ia

{+qr sJt* t er.ittqr), 33-6!TaraR
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2. The Commissioner of Customs, Mundra.

3. The Additional Commissioner of Customs, Mundra

4. Guard File
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